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VIRGIISri^. 


XoRFOLK  &  Western  Railroad  Co.  v.  Anderson. 

June  15th,  1893. 

1.  Carriers — Construction  of  Contract — Ejection  of  Passenger — Case  at  bar. — 

Ticket  provided  that  when  presented  to  conductor,  passenger  should 
sign  his  name  thereto,  and  "otherwise  identify*'  hiniself  as  original 
purchaser  thereof.    Passenger  oflTered  to  sign  ticket,  which  offer  con- 
ductor refused,  and  ejected  him  from  train  for  refusing  to  pay  fare. 
Held: 

Conductor  not  entitled  to  require  passenger  to  "otherwise  identify  " 
himself,  and  defendant  company  was  liable  in  damages  for  the 
expulsion. 

2.  Idem — Exemplary  Damages. — ^Where  in  such  a  case  the  defendant  com- 

pany subsequently  ratified  conductor's  acts,  plaintiff  is  entitled  to  exem- 
plary damages. 

3.  Idem — Measure  of  Damages. — Amount  of  defendant  company's  liability 

must  depend  on  the  circumstances,  and  be  left  largely  to  discretion  of 
the  jury,  whose  verdict  will  not  be  distiu*bed  unless  it  evinces  passion, 
prejudice,  or  corruption. 

4.  Practice  at  Common  Law —  Waiver  of  Objection. — Where  trial  court  ruled 

that  certain  admitted  evidence  was  illegal  and  promised  to  hear  later,  a 
Vol.  xc — 1 
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Syllabus — Statement. 

motion  to  exclude  it,  and  no  exception  was  taken,  and  there  was  a  feil- 
ure  to  call  the  court's  attention  before  verdict,  such  Mlure  amounts  to  a 
waiver  of  the  objection. 
5.   Cases  Distinguished.— iJai/road  Co.  v.  Wysor^  82  Va.,  250,  compared 
with  and  distinguished  from  case  at  bar. 

Error  to  judgment  of  circuit  court  of  Nanseraond  county, 
rendered  April  11,  1892,  in  an  action  of  trespass  on  the  case, 
wherein  W.  M.  Anderson  was  plaintiff,  and  the  Norfolk  and 
"Western  Railroad  Company  was  defendant.  The  action  was 
brought  to  recover  damages  for  the  alleged  wrongful  expulsion 
of  the  plaintiff  from  one  of  the  defendant's  passenger  trains. 
There  was  a  verdict  and  judgment  for  the  plaintiff  for  two 
thousand  dollars  damages  and  costs. 

The  declaration  states  in  substance,  and  the  evidence  shows, 
that  on  the  17th  of  March,  1890,  the  plaintiff  purchased  of  the 
defendant  company  a  thousand  mile  or  commutation  ticket  for 
travel  on  its  road;  that  attached  to  the  ticket,  and  forming 
part  of  it,  were  certain  printed  conditions,  the  first  and  second 
of  which  were  in  these  words:  "1st.  That  this  ticket  is  good 
only  for  the  person  in  whose  name  it  is  issued,  and  shall  be 
taken  up  and  forfeited  if  presented  by  any  other  person.  2d. 
That  when  requested  by  the  conductor,  at  the  time  the  ticket 
is  presented  for  passage,  or  the  station  baggage  agent,  when 
presented  for  the  purpose  of  having  baggage  checked,  I  will 
sign  my  name  in  the  presence  of  either  on  the  back  of  the 
highest  numbered  coupons  required  for  the  trip,  and  will  other- 
wise identity  myself  as  the  original  purchaser  of  the  ticket." 

At  the  bottom  of  the  printed  conditions  (fourteen  in  num- 
ber), the  plaintiff  was  required  to  sign  his  name,  which  he  did 
in  the  presence  of  the  attesting  witness,  W.  C.  Masi,  city  ticket 
agent  of  the  defendant  company  at  Norfolk. 

On  the  24th  of  May  following,  the  plaintiff  took  passage  on 
one  of  the  defendant's  passenger  trains,  leaving  Norfolk  in  the 
morning,  intending  to  go  to  Suffolk,  a  point  on  the  defendant's 
road  about  twenty  miles  west  of  Norfolk,  and  thence,  that 
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afternoon,  to  Richmond  via  Petersburg.  Before  entering  the 
train  he  presented  his  ticket,  then  containing  unused  coupons 
for  four  hundred  miles  of  travel,  to  tlie  defendant's  baggage 
agent  at  Norfolk,  who,  without  raising  any  question  as  to  his 
identity,  checked  his  baggage  through  to  Richmond. 

The  plaintiff  at  the  time  was  a  travelling  salesman  for  the 
A.  B.  0.  Chemical  Company. 

When  the  conductor  came  around  to  collect  fares,  after  the 
train  left  Norfolk,  the  plaintiff  presented  him  his  ticket,  from 
which  to  extract  the  necessary  coupons  for  the  travel  between 
Norfolk  and  Suffolk.  The  conductor  asked  if  the  signature, 
above  mentioned,  was  the  plaintiff's,  to  which  the  latter  replied 
that  it  was.  But  he  refused  to  recognize  the  ticket,  unless  the 
plaintiff  would  identify  himself.  The  latter  then  offered  to 
sign  his  name  as  sti{)ulated.  But  the  conductor  refused  to 
accept  that  as  evidence  of  identity,  saying  to  the  plaintiff  that 
if  he  signed  his  name  he  would,  of  course,  sign  the  name  that 
was  on  the  ticket,  and,  besides,  that  he  (the  conductor)  was  no 
judge  of  handwriting.  The  plaintiff  then  remarked  that  he 
was  a  stranger  in  that  section;  that  he  knew  no  one  on  the 
train,  and  that  he  had  no  other  means  of  identifying  himself 
than  by  writing  his  name.  The  conductor  still  refused  to 
accept  such  evidence,  and  inquired  of  the  plaintiff  if  he  had 
any  letters  on  his  person  addressed  to  himself.  To  this  the 
plaintiff  replied  that  he  had  not;  that  his  mail  was  in  his  bag- 
gage, which  had  been  checked  through  to  Richmond.  The 
conductor  then  insisted  that  he  go  into  the  baggage  car  and 
get  out  of  his  baggage  any  letters  therein,  which  he  declined 
to  do  as  unreasonable,  as  the  train  was  then  running  at  its 
usual  rate  of  speed. 

The  conductor  next  inquired  if  he  had  in  his  pocket  an 
order-book,  such  as  drummers  usually  carry,  whereupon  the 
plaintiff  produced  one,  upon  the  fly-leaf  of  which  was  dimly 
written  in  pencil:  "E.  W,  Wells,  248  Halifax  St,"  and  on  the 
t>ame  page,  below  Wells'  name,  was  the  following:  "709  E. 
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Clay  street,  Anderson,"  the  latter  being  also  written  in  pencil, 
and  more  dimly.  It  does  not  appear,  however,  that  the  con- 
ductor saw,  or  had  his  attention  called  to,  the  last  name,  or 
that  the  plaintiff  himself  knew  at  the  time  it  was  there.  In 
fact,  he  says  he  did  not.  The  conductor,  upon  seeing  Wells' 
name,  inquired  how  it  came  to  be  there,  to  which  the  plaintiff 
answered  that  he  had  copied  it  from  the  city  directory  of  Pe- 
tersburg, as  the  name  of  a  person  he  wished  to  see;  where- 
upon the  conductor  took  up  the  plaintiff^'s  ticket,  and  told  him 
he  would  have  to  pay  fare.  To  this  the  latter  replied  that  he 
would  not  pay  fare,  and  demanded  a  receipt  for  his  ticket, 
which  the  conductor  at  first  refused  to  give  unless  he  would  pay 
fare.  Before  he  took  up  the  ticket,  the  conductor  said  to  the 
plaintiff:  "If  you  will  return  this  ticket  to  the  'scalper'  from 
whom  you  got  it,  he  will  no  doubt  refund  you  your  money." 

Meanwhile  the  train  was  nearing  Suffolk.  "  When  the  train 
stopped  at  the  depot,"  says  the  plaintiff'  in  his  testimony,  "I 
kept  my  seat,  which  was  next  to  the  window,  and  when  the 
train  was  about  ready  to  start,  the  conductor  came  to  the  win- 
dow and  told  me  he  could  not  carry  me  any  further,  and  that 
I  must  get  off.  I  told  him  I  would  not  get  off*,  and  that  I 
would  stay  on  the  train  until  I  got  a  receipt  for  my  ticket.  He 
then  told  me  if  I  would  come  into  the  office  in  the  depot,  he 
would  write  me  a  receipt.  I  went  in,  and  he  wrote  a  receipt 
in  the  name  of  E.  W.  Wells,  seeing  which  I  told  him  that  was 
not  my  name.  He  answered  that  was  the  name  he  knew  me 
by,  and  that  he  had  every  reason  to  believe  it  was  my  name. 
I  then  turned  to  the  freight  agent,  telegraph  operator,  or  some 
other  employee,  who  was  standing  by,  and  asked  him  to  wit- 
ness that  I  protested  that  that  was  not  my  name,  but  he  said 
he  would  have  nothing  to  do  with  it.  By  that  time  the  con- 
ductor had  boarded  the  train,  and  the  train  pulled  out." 

The  plaintiff*  then  goes  on  to  say  that  he  transacted  his  busi- 
ness that  day  in  Suffolk,  and  took  the  evening  train  for  Rich- 
mond, paying  his  fare. 
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« 

Soon  after  the  plaintiff's  arrival  in  Richmond  the  secretary 
and  treasurer  of  the  chemical  company  reported  the  occur- 
rences just  mentioned  to  the  defendant's  passenger  agent  in 
Richmond,  who  in  turn  communicated  on  the  subject  with  the 
general  passenger  agent  at  Roanoke.  These  oflScers,  however, 
although  assured  that  the  plaintiff's  ticket  had  been  wrong- 
fully taken  up — that  is,  that  he  was  the  bona  fide  purchaser  of 
the  ticket,  as  he  had  represented  to  the  conductor,  refused  to 
return  it  unless  the  plaintiff*  would  surrender  the  conductor's 
receipt,  which  he  declined  to  do.  Indeed,  the  general  passen- 
I        ger  agent  ultimately  went  further,  for  in  his   letter  to  the 

plaintiff's  attorney  he  wrote  as  follows : 
I  "  Dear  Sir, — Yours  of  yesterday,  requesting  that  thousand- 

mile  ticket  bearing  name  of  W.  M.  Anderson,  lifted  by  a  con- 
I  ductor  of  this  road,  be  sent  to  you,  is  received.  I  regret  that 
I  I  must  decline  this  request.  The  conditions  of  the  contract 
I  under  which  this  ticket  was  sold  having  been  violated,  the 
right  to  use  the  same  for  transportation  has  been  forfeited." 
At  the  trial  there  was  little  or  no  material  conflict  in  the 
I        evidence.     The  foregoing  is  the  substance  of  the  case. 

i 

I  George  S.  Bernard  and  W.  H.  Mann^  for  plaintiff  in  error. 

!  Jackson  Guy  and  E.  E.  Holland^  for  defendant  in  error. 

Lewis,  P.,  (after  stating  the  case)  delivered  the  opinion  of 
I        the  court. 

In  determining  whether  the  judgment  is  right  or  not,  it  is 
\  important  to  observe,  in  the  first  place,  what  the  contract  be- 
tween the  parties  was.  Its  language  is  that  "  when  requested 
by  the  conductor  at  the  time  this  ticket  is  presented  for  pas- 
sage. *  *  I  (the  purchaser  of  the  ticket)  will  sign  my  name 
in  the  presence  of  the  conductor  on  the  back  of  the  highest 
numbered  coupons  required  for  the  trip,  and  will  otherwise 
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identify  myself  as  the  original  purchaser  of  the  ticket.''  This 
means  that  the  person  presenting  the  ticket  will  identify  him- 
self when  identification  is  required,  first,  by  signing  his  name, 
and,  secondly,  in  any  other  manner  that  may  be  reasonably 
required.  It  is  not  that  he  will  sign  his  name  if  that  particu- 
lar mode  of  identification  is  requested  by  the  conductor,  but 
that  he  will  do  so  whenever  willed  upon  by  the  conductor  to 
identify  himself.  This  was  evidently  the  intention  of  the  par- 
ties, and  the  words  employed  are  not  inconsistent  with  such 
intention. 

Assuming  this  to  be  the  true  construction  of  the  contract, 
we  are  of  opinion  that  the  plaintitt  is  entitled  to  recover. 

As  was  said  in  i?.,  F.  ^  P.  R.  R.  Co.  v.  Ashby,  79  Va.,  130, 
"  the  carrier's  duty  is  to  carry  his  passengers  safely  and  respect- 
fully, and  if  he  entrusts  this  duty  to  his  servants,  the  law  holds 
him  responsible  for  the  manner  in  which  they  execute  the 
trust."  The  same  principle  has  been  repeatedly  affirmed  by 
the  Supreme  Court  of  the  United  States.  "  A  common  car- 
rier," says  that  court,  *'  undiirtakes  absolutely  to  protect  his 
passengers  against  the  misconduct  of  his  own  servants  engaged 
in  executing  the  contract,"  and  "whether  the  act  of  the  ser- 
vant be  one  of  omission  or  commission,  whether  negligent  or 
fraudulent,  if  it  be  done  in  the  course  of  his  employment,  the 
master  is  liable."     Steamboat  Co.  v.  Brockett,  121  U.  S.,  637. 

The  defendant  relies  on  the  case  of  N.  ^  W.  R.  R.  Co.  v. 
Wysor^  82  Va.,  250;  but  that  case  widely  differs  from  the 
present.  There  the  plaintift,  in  wilful  violation  of  the  con- 
tract, tendered  detached  coupons  for  his  passage,  which  the 
conductor  refused  to  receive.  The  evidence,  moreover,  showed 
that  he  got  on  the  train  with  the  expectation  and  intention  of 
being  ejected  therefrom,  with  a  view  of  making  a  case  for 
damages,  and  this  court  justly  held  he  was  not  entitled  to  re- 
cover. 

But  here  no  such  circumstances  exist,  nor  is  there  anything 
upon  which  to  impute  bad  faith  to  the  plaintiflT.     When  his 
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oflfer  to  identify  himself  in  the  only  mode  specifically  stipu- 
lated for  was  rejected,  he  was  warranted  in  refusing  to  do 
more.  Had  he  been  permitted  to  sign  his  name,  and  had  the 
conductor,  upon  examining  the  signature,  been  left  in  doubt  as 
to  the  sufficiency  of  the  evidence,  he  might  then  have  required 
any  additional  evidence  of  identity  that  was  reasonable.  But 
when  he  arbitrarily  refused  to  receive  the  evidence,  which  it 
was  his  primary  duty  to  have  accepted,  accompanying  his  re- 
fusal, as  he  did,  with  gross  insult  to  the  plaintiff,  which  was 
afterwards  repeated  at  Suffolk,  he  had  no  right  to  require  the 
plaintiff  to  *' otherwise  identify"  himself.  He  had  no  right, 
in  other  words,  to  repudiate  a  ^  part  of  the  contract,  and  to  re- 
quire the  plaintiff  to  comply  with  the  residue. 

And  it  makes  no  difference  that  he  declared  himself  "  not  a 
judge  of  handwriting."  For  the  purposes  of  a  case  like  this, 
at  least,  the  company  in  effect  contracted  that  he  was.  At  all 
events,  it  cannot  now  escape  liability  on  the  ground  that  he 
was  not,  for  the  contract  must  be  taken  in  all  its  parts,  and 
effect  given  to  the  whole. 

There  was,  moreover,  a  further  violation  of  the  contract  in 
taking  up  the  ticket,  inasmuch  as  the  only  stipulated  ground 
of  forfeiture  was  the  presentation  of  the  ticket  for  passage  by 
a  person  other  than  the  original  purchaser  thereof.  And  not 
only  this,  but  alter  the  circumstances  of  the  case  had  been  re- 
ported to  the  general  passenger  agent,  the  alter  egoy  of  the  com- 
pany, he  refused  to  return  the  ticket,  thus  ratifying  what  had 
been  done. 

We  concur,  therefore,  in  the  view  that  the  jury  were  not 
only  warranted  in  finding  for  the  plaintiff,  but  that  the  case  is 
a  proper  one  for  exemplary  damages.  The  conduct  of  the  con- 
ductor was  not  only  illegal,  but  may  be  justly  termed  wanton 
and  malicious.  *'  Every  unlawful  act,"  said  the  court,  speaking 
by  Judge  Staples,  in  Borland  v.  Barrett,  76  Va.,  128,  "done 
wilfully  or  purposely,  to  the  injury  of  another,  upon  slight 
provocation,  is  as  against  such  person  malicious,  and  the  law 
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SO  presumes/'  And  the  subsequent  ratification  by  the  company 
of  the  acts  complained  of  brings  the  case  within  the  principle 
holding  a  corporation  liable  in  exemplary  damages  for  the  mis- 
conduct of  its  agents.  Lake  Shore,  ^c,  Railway  Co.  v.  PrenticCj 
147,  U.  S.,  101. 

It  is  true  the  plaintiff  was  not  forcibly  ejected,  but  he  was 
told  by  the  conductor,  after  his  ticket  had  been  taken  up,  that 
he  must  get  off  the  train,  and  what  was  done  amounted,  in 
contemplation  of  law,  to  an  expulsion,  though  no  force  to  re- 
move him  was  exerted.  His  leaving  the  train  as  he  did  was 
induced  by  the  deceptive  promise  of  the  conductor  to  give  him 
the  receipt  he  demanded,  and  it  does  not,  therefore,  lie  in  the 
company's  mouth  to  say  he  was  not  expelled  from,  but  volun- 
tarily left,  the  train.  It  cannot,  in  other  words,  take  advantage 
of  the  fraud  of  its  own  agent. 

The  next  question,  then,  is  whether  the  damages  given  by 
the  jury  are  excessive.  That  the  sum  awarded  is  greater  than 
the  actual  damage  suffered  by  the  plaintiff'  is  not  disputed. 
But  it  is  to  be  considered  that  when  exemplary  damages  are 
allowed,  the  object  of  the  law  is  not  only  to  recompense  the 
sufferer,  but  to  punish  the  offender,  and  thereby  to  deter  others 
from  like  offending.  In  Day  v.  Woodworth,  13  How.,  363,  the 
the  court  said:  *'It  is  a  well-established  principle  of  the  com- 
mon law  that  in  actions  of  trespass  and  in  all  actions  on  the 
case  for  torts,  a  jury  may  inflict  what  are  called  exemplary, 
punitive,  or  vindictive  damages  upon  a  defendant,  having  in 
view  the  enormity  of  his  offence,  rather  than  the  measure  of 
compensation  to  the  plaintiff.  We  are  aware  that  the  proi^riety 
of  this  doctrine  has  been  questioned  by  some  writers,  but  if 
repeated  judicial  decisions  for  more  than  a  century  are  to  be 
received  as  the  best  exposition  of  what  the  law  is,  the  question 
will  not  admit  of  argument."  And  in  numerous  subsequent 
decisions  of  the  same  court  the  rule  has  been  declared  that 
whenever  the  injury  complained  of  has  been  inflicted  mali- 
ciously or  wantonly,  and  with  circumstances  of  contumely  or 
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indignity,  the  jury  are  not  limited  to  compensatory  damages, 
but  may  give  such  exemplary  damages  as,  in  their  opinion,  are 
called  for  by  the  circumstances  of  the  case.  Philadelphia^  ^c, 
Railroad  Co,  v.  Quigley,  21  How.,  202;  Barry  v.  Edmunds^  116 
U.  S.,  550;  Dmver^  ^.,  Raihoay  v.  Hanis^  122  /rf.,  597;  Lake 
Shore,  ^e.,  Railway  Co.  v.  Preniicey  147  /d.,  101. 

The  same  doctrine  was  enforced  by  this  court  in  Borland  v. 
Barrett,  76  Va.,  128. 

A  corporation,  like  a  natural  person,  may  be  held  liable  in 
exemplarary  damages  for  the  act  of  an  agent,  where  the  act  is 
participated  in,  or  authorized,  or,  as  in  the  present  case,  rati- 
fied by  the  principal.  Lake  Shore,  ^c,  Railway  Co.  v.  Prentice, 
147  U.  8.,  101.  And  as  the  measure  of  the  defendant's  liabil- 
ity must  depend  upon  the  particular  circumstances  of  each 
case,  it  is  a  matter  left  to  the  discretion  of  the  jury,  whose 
finding  will  not  be  disturbed,  unless  so  out  of  the  way  as  to 
evince  passion,  prejudice,  partiality,  or  corruption  in  the  jury. 
Borland  v.  Barrett,  76  Va.,  128;  Peshine  v.  Shepperson,  17 
Gratt.,  472,  488;  Parish  v.  Reigle,  11  Id.,  697;  Va.  Mid.  R.  R. 
Co.  v.  White,  84  Va.,  498;  Bertha  Zinc  Co.  v.  Beach,  88  Id.,  303. 

Referring  to  this  rule  in  the  recent  case  of  Ward  v.  White,  86 
Ta.,  212,  which  was  an  action  for  assault  and  battery,  it  was 
said: 

"The  reason  for  holding  parties  so  tenaciously  to  the  dam- 
ages found  by  the  jury  in  personal  torts  is,  that  in  cases  of  this 
class  there  is  no  scale  by  which  the  damages  are  to  be  gradu- 
ated with  certainty.  They  admit  of  no  other  test  than  the 
intelligence  of  the  jury,  governed  by  a  sense  of  justice.  It  is 
indeed  one  of  the  principal  causes  in  which  the  trial  by  jury 
has  originated." 

Applying  this  rule  to  the  circumstances  of  the  present  case, 
the  verdict  must  stand.  It  is  true  the  recovery  is  a  large  one; 
but  it  is  not  so  disproportioned  to  the  injury  inflicted  and  the 
character  of  the  offence  as  to  '* shock  the  understanding,"  or 
to  induce  the  belief  that  the  jury  were  influenced  by  improper 
Vol.  xc — 2 
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motives;  and  when  this  can  be  affirmed  of  a  verdict  in  a  case 
of  this  sort,  it  would  be  an  invasion  of  the  province  of  the 
jury,  and,  therefore,  an  abuse  of  power  on  the  part  of  the 
court,  especially  an  appellate  court,  to  set  it  aside. 

It  is  contended,  however,  that  the  circuit  court  erred  at  the 
trial  in  failing  to  exclude  certain  illegal  evidence,  and  that  for 
this  error  the  judgment  should  be  reversed.  But  there  is 
nothing  in  this  objection. 

It  appears  that  soon  after  the  occurrences  mentioned  in  the 
declaration,  the  plaintiff  unsuccessfully  attempted  to  travel  on 
the  defendant's  road  on  the  conductor's  receipt  for  his  ticket. 
After  this  had  been  narrated  to  the  jury,  the  defendant's  coun- 
sel objected  to  the  evidence,  on  the  ground  that  it  was  not  rele- 
vant to  the  case  stated  in  the  declaration,  and  moved  to  exclude 
it.  The  judge  ruled  that  the  evidence  was  illegal,  and  said  he 
would  hear  a  motion  to  exclude  it  at  a  later  state  of  the  pro- 
ceedings. To  this  there  was  no  exception,  n^r  was  the  court's 
attention  again  called  to  the  matter,  before  the  verdict  was 
rendered,  and  that  was  a  waiver  of  the  objection.  Wash,  TeL 
Co.  V.  Hobson,  15  Gratt.,  122,  138;  Page  v.  Clapton,  30  Id,,  415, 
429;  DanvUle  Bank  v.  WaddiU,n  Id,,  469,  477. 

•This  sufficiently  disposes  of  the  case,  and  renders  it  unnec- 
essary to  consider  the  assignment  of  error  in  regard  to  the 
instruction.  It  is  enough  to  say  that  the  case  was  submitted 
to  the  jury  in  substantial  conformity  with  the  views  expressed 
in  this  opinion,  and  that  the  judgment  must  be  affirmed. 
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Logan  v.  Pannill. 
June  15th,  1893. 

1.  Judgments — Lands  in  another  County — Purchasers. — Purchaser  of  land  un- 

der decree  in  county  ^herein  it  lies,  is  not  affected  by  constructive  no- 
tice of  judgment  in  another  county  which  is  not  docketed  in  former 
county  until  after  sale  is  confirmed  and  purchase-money  paid,  though 
title  is  retained. 

2.  Idem — Assignees. — Judgment  not  docketed  in  county  wherein  land  of  the 

debtor  lies,  and  is  sold  under  decree  in  partition,  does  not,  upon  being 
docketed  in  said  county,  become  a  lien  upon  bonds  for  the  purchase- 
money  in  hands  of  assignee  who  has  no  notice  of  the  judgment,  though 
title  to  the  land  was  retained,  and  those  bonds  being  personalty,  and  no 
execution  had  been  issued. 

Argued  at  Richtnoad.     Decided  at  Wytheville. 

Appeal  from  decree  of  circuit  court  of  Pittsylvania  county 
rendered  June  20,  1890,  in  the  chancery  suit  of  N.  T.  Green, 
administrator  of  William  Logan,  deceased,  complainant,  against 
A.  S.  Pannill,  James  B.  Pannill,  John  T.  Pannill,  Ruth  H. 
Gordon,  and  others,  defendants.     Opinion  states  the  case. 

N.  71  and  Berryman  Grem^  for  appellant. 

Christian  ^  Christian  and  Withers  ^  Barksdale^  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  record  discloses  the  following  case:  In  1885,  a  suit  was 
instituted   in   the  circuit  court  of   Campbell   county,   styled 
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*^Ficklin  V.  Pannill^''  tor  the  partition  of  a  valuable  tract  of 
land,  situated  in  said  Campbell  county,  among  the  ten  children 
of  Maria  B.  Pannill.  On  the  29th  of  October,  1885,  a  decree 
was  entered  in  the  said  cause  for  the  sale  of  the  said  land, 
and  appointing  commissioners  to  make  the  said  sale. 
D.  II.  Pannill  qualified  as  commissioner  and  acted  under 
the  said  decree,*  and  in  May,  1887,  he  sold  the  said  tract  of 
land  to  Mrs.  Ruth  H.  Gordon  for  the  sum  of  $10,000;  of 
which  $150  was  payable  and  paid  in  cash,  and  the  balance, 
$9,850,  was  made  payable  in  equal  instalments,  at  two,  three, 
four,  and  five  years  from  July  1,  1887.  This  $9,850  was  split 
up  in  ten  bonds  of  $985  each,  made  payable  to  one  of  the  ten 
children  entitled,  so  that  the  said  bonds  could  be  turned  over 
to  the  children  without  waiting  tor  their  maturity  or  collection. 
The  commissioner  of  sale  reported  this  sale  and  this  arrange- 
ment of  distribution  among  the  children  entitled,  to  the  circuit 
court  of  Campbell  county,  at  its  October  term,  1887;  and,  on 
the  26th  day  of  October,  1887,  the  said  court  entered  a  decree 
confirming  the  said  report  of  the  said  commissioner  and  the 
sale  therein  reported;  and,  by  its  said  decree,  directed  the 
said  commissioner  to  transfer  the  said  bonds  to  the  said  ten 
children,  respectively,  or  to  their  assignees.  Of  these  children 
there  were  John  T.  Pannill,  A.  S.  Pannill,  and  James  B.  Pan- 
nill. On  November  6,  1887,  A.  S.  Pannill  sold  and  assigned, 
for  value,  his  land  bond  to  John  T.  Pannill;  and  on  January 
11,  1888,  James  B.  Pannill  likewise  sold  and  assigned,  for 
value,  his  bond  to  said  John  T.  Pannill,  who  promptly  notified 
the  commissioner  of  sale  and  distribution  of  these  assignments. 
In  March,  1888,  Mrs.  Ruth  H.  Gordon,  the  purchaser  of  the  land 
and  the  prime  obligor  in  the  said  bonds,  paid  to  John  T.  Pan- 
nill full  satisfaction  and  discharge  of  her  three  bonds  then  held 
by  him — namely,  his  own  bond,  which  he  had  received  as  one 
of  the  ten  children,  and  the  bonds  which  had  been  assigned  to 
him,  as  aforesaid,  by  A.  S.  Pannill  and  James  B.  Pannill,  re- 
spectively. 
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On  April  30, 1887,  William  Logaa  obtained,  in  the  circuit  court 
of  Pittsylvania  county,  a  judgment  for  $1,000  against  James  B. 
Pannill,  and  on  May  6,  1887,  he  obtained  a  judgment  for  the 
same  sum,  in  the  same  court,  against  A.  S.  Pannill,  on  the 
same  joint  obligation.  These  judgments,  so  obtained  in  Pitt- 
sylvania county,  were  not  docketed  in  Campbell  county,  where 
the  land  bought  by  Mrs.  Ruth  H.  Gordon  at  the  judicial  sale 
made  by  the  circuit  court  of  Campbell  county,  was  situated,, 
until  December  3,  1887,  after  sale  to  Mrs.  Gordon  had  been 
made,  reported  to  the  court  and  confirmed,  and  the  proceeds 
of  the  sale  distributed  by  the  court  among  the  ten  children 
entitled.  Mrs.  Gordon  had  no  notice  of  the  existence  of  the 
said  judgments  when  she  became  the  purchaser  of  the  land 
from  the  court  nor  when  she  paid  oft*  her  said  bonds;  and 
John  T.  Pannill  had  no  notice  of  the  said  judgments  at  the 
time  he  acquired  the  said  bonds,  nor  when  they  were  paid  to- 
him  by  Mrs.  Gordon. 

Logan's  administrator  learned,  in  November,  1887,  that  the 
land  in  Campbell  county  had  been  sold  to  Mrs.  Gordon  under 
decree  of  the  circuit  court  of  Campbell  county,  yet  he  gave 
no  notice  of  his  judgments  to  Mrs.  Gordon,  the  purchaser  of 
the  land,  nor  to  the  commissioner  of  sale  and  distribution  of 
the  proceeds  of  the  sale;  nor  did  he  file  any  petition,  or  notice 
of  his  judgment,  in  the  partition  suit  of  Ficklin  v.  Pannill,  so 
as  to  protect  innocent  assignees  from  taking  assignments  of 
the  bonds  of  A.  S.  Pannill  and  James  B.  Pannill,  and  to  warn 
and  protect  the  purchaser  at  the  judicial  sale,  Mrs.  Ruth  H. 
Gordon,  from  paying  her  obligations,  as  she  ha<l  the  right  to 
do,  unless  affected  with  notice.  He  simply  entered  the  judg- 
ment on  the  lien  docket  December  3,  1887;  and  in  March,. 
1889,  after  Mrs.  Gordon  had  paid  her  purchase-money  bonds,^ 
without  any  notice  of  his  judgment,  he  filed  an  amended  bill 
in  the  suit  of  Logan^s  Administrator  against  Pannill  in  the  cir- 
cuit court  of  Pittsylvania  county,  to  subject  the  land  in  the 
hands  of  Mrs.  Gordon  to  the  satisfaction  of  his  judgment. 


Digitized  by 


Google 


14  Logan  v.  Pannill. 


Opinion. 


The  court  below,  by  its  decree  under,  review,  decided  against 
this  claim  of  Logan's  administrator,  and  exonerated  the  land 
in  the  hands  of  Mrs.  Gordon,  the  purchaser  at  the  judicial 
sale  made  and  confirmed  by  the  circuit  court  of  Campbell 
county,  in  the  suit  in  said  court  pending,  before  the  judgment 
of  Logan's  Administrator  against  A.  S.  Pannill  and  James  B. 
Pannill  was  recorded  in  Campbell  county,  where  the  land  is 
situated. 

The  sale  to  Mrs.  Gordon  was  confirmed  in  October,  1887. 
The  judgment  had  not  then  been  docketed  in  Campbell 
county,  and  she,  unaffected  by,  and  without  notice  or  knowl- 
edge of  the  existence  of  the  judgment,  paid  off*  her  obligations, 
as  she  had  the  right  to  do. 

The  judgment  creditor  knew  of  the  pendency  of  the  parti- 
tion suit  of  ^^Ficklin  against  Pannill^''  and  he  took  no  ^tep  to 
intervene  therein,  or  to  file  his  judgment  so  as  to  give  notice 
of  his  claim.  He  did  not  give  notice  of  it  to  the  commissioner 
of  sale,  nor  to  Mrs.  Gordon,  whom  he  knew  to  be  the  pur- 
chaser of  the  land,  at  a  judicial  sale  regularly  made,  reported 
to  the  court  and  confirmed ;  but  he  lay  by  and  permitted  her 
to  pay  off  her  purchase-money  obligations  for  the  land,  in  full 
and  without  any  knowledge  of  his  judgment. 

A  purchaser  of  land  at  a  judicial  sale  in  Campbell  county, 
under  a  decree  of  the  circuit  court  of  Campbell  county,  can- 
not be  affected  by  constructive  notice  of  a  judgment  obtained 
in  Pittsylvania  county,  which  is  not  recorded  in  Campbell 
county,  where  the  land  is  situated,  before  the  confirmation  of 
the  sale;  and  actual  notice  or  knowledge  of  the  said  judgment 
must  be  brought  home  to  the  purchaser  before  the  payment  of 
the  purchase-money. 

The  judgment  could  not  be  a  lien  upon  the  bonds  of  the 
purchaser  in  the  hands  of  A.  S.  Pannill  and  James  B.  Pannill, 
or  of  their  assignee,  John  T.  Pannill,  because  those  bonds 
were  personalty,  and  not  subject  to  the  lien  of  any  judgment 
where  no  execution  was  ever  sued  out.     The  mere  retention 
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of  title  to  the  land  by  way  of  security  for  the  bonds,  did  not 
alter  their  nature  as  personalty.  John  T.  Pannill  is  in  no  way 
bound  by  or  afteeted  by  the  Logan  judgment,  and  he  became 
assignee  of  the  bonds,  for  value^  without  any  knowledge  of 
the  judgment,  and  thej^  were  paid  to  him  by  Mrs.  Gordon, 
the  obligor,  without  any  knowledge  or  notice  of  either  him  or 
her.  The  land  in  the  hands  of  Mrs.  Gordon  is  not  chargeable 
with  the  lien  of  the  judgment  which  was  not  docketed  until 
after  the  sale  was  confirmed,  and  of  the  existence  of  which, 
the  record  shows,  she  had  no  knowledge  or  notice  until  she 
had  fully  and  faithfully  paid  her  purchase  money  bonds.  See 
Moyer  v.  Hlnman^  13  N.  Y.  (3  Kem.),  180;  Filky  v.  Duncan^ 
93  Araer.  Dec,  337,  and  note,  pp.  354-5 ;  1  Black  on  Judg- 
mentSy  section  438;  1  Pomerofs  Equity  Jurip.,  section  368. 
And  there  is  no  shadow  of  equity  against  John  T.  Pannill. 
Our  judgment  is  to  affirm  the  decree  of  the  circuit  court  of 
Pittsylvania  county  without  error. 

Decree  affirmed. 

[See  RUey  v.  Martinette  (Col.)  20  Lawyer's  Annotated  Reports,  where  the 
subject  of  the  extent  to  which  purchasers  at  judicial  sales  are  protected 
against  loss  by  defective  titles  and  irregularities,  is  fully  discussed. — Note  by 
Reporter.'} 
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KiNSEY   V.    KiNSEY. 
June  15th,  1893. 

Divorce — CrueUy — Case  at  bar. — In  a  wife's  suit  for  divorce  a  mensa  et  thoro 
for  cruelty,  it  was  proved  that  habitually  defendant  annoyed  and  morti- 
fied her,  was  often  drunk  and  abused  and  struck  her,  came  into  her 
room  at  niffht  with  sword  and  pistol  threatening  to  kill  her,  and  finally 
drove  her  and  her  three-year-old  child  from  the  house  at  night,  and  that 
she  was  very  delicate  and  nervous. 

Held: 

She  was  entitled  to  the  relief  asked  for. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Appeal  from  decree  of  circuit  court  of  Rappahannock  county, 
rendered  17th  November,  1891,  in  tjie  chancery  cause  wherein 
Addie  Kinsey,  by,  &c.,  was  complainant,  and  Thomas  Kinsey 
was  defendant. 

The  object  of  the  suit  is  to  obtain  a  decree  of  divorce,  a ' 
mensa  et  ihoro^  of  the  complainant,  Addie  Kinsey,  from  her 
husband,  Thomas  F.  Kinsey,  the  defendant,  upon  the  ground, 
set  forth  and  specially  charged  in  the  bill,  of  the  drunken 
brutality  and  violence  to  the  personal  safety  and  life  of  the 
said  Addie  Kinsey,  the  destruction  of  her  peace  and  the  con- 
tinual menace  to  her  life,  by  the  gross  bestiality  and  inhuman 
conduct  of  the  said  Thomas  F.  Kinsey  toward  her  and  her  in- 
fant daughter,  only  three  years  of  age.  The  prayer  of  the  bill 
is  that  the  "said  Thomas  F.  Kinsey  be  restrained  and  enjoined 
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from  interfering  with  or  in  any  way  molesting  3'oiir  oratrix 
and  her  child,  now  with  her;  that  your  oratrix  may  be  divorced 
from  the  said  Thomas  F.  Kinsey,  a  mensa  et  thoro;  that  he,  at 
once,  and  pending  this  suit,  be  compelled  to  pay  such  sums  of 
money  as  tempt»rary  alimony  hs  may  be  sufficient  for  the  sup- 
port of  your  oratrix  and  her  child,  and  such  other  sums  of 
money  as  may  be  required  to  pay  costs  of  this  suit  and  the  fees 
of  counsel  proper  tt)  be  paid  to  carry  on  this  suit;  that  he  may 
be  compelled  to  make  such  permanent  provision  for  the  sup- 
port of  your  oratrix  and  her  child  as  may  be  just  and  right, 
and  to  secure  the  regular,  prompt,  and  safe  payment  of  the 
same;  and  that  all  such  further  and  general  relief  may  be 
afforded  to  your  oratrix  as  m^y  be  right  and  just  in  the  pre- 
misis,  &c." 

The  defendant,  Thomas  F.  Kinsey,  answered  the  bill,  and 
filed  his  cross  bill,  to  which  the  complainant,  Mrs.  Addie  Kin- 
sey, filed  her  answer,  and  the  cause  coming  on  to  be  heard, 
the  court  entered  the  decree  complained  of  as  follows:  *'  This 
cause  came  on  to  be  heard  upon  the  papers  formerly  read — 
upon  the  answer  and  cross  bill  of  Thomas  F.  Kinsey,  upon  the 
answer  of  complainant,  Mrs.  Addie  Kinsey,  to  the  cross  bill  of 
the  defendant,  Thomas  F.  Kinsey;  upon  the  depositions  of 
witnesses  for  complainant  and  respondent,  and  upon  exhibits 
and  record  evidence,  and  was  argued  by  counsel;  on  considera- 
tion whereof,  the  court  being  of  opinion  that  neither  the  com- 
plainant nor  the  respondent  is  entitled  to  the  relief  prayed  in 
the  hill  of  complaint  and  cross  bill,  respectively ;  and,  espe- 
cially, that  the  charge  of  adultery  in  said  cross  bill  is  entirely 
unsustiiined  by  the  evidence — indeed  without  any  evidence  to 
support  it,  doth  adjudge,  order,  and  decree  that  both  the  bill 
of  complaint,  tiled  by  Addie  Kinsey,  by  her  next  friend,  and 
the  cross  bill  tiled  by  the  respondent,  Thomas  F.  Kinsey,  be 
dismissed  at  the  cost  of  said  defendant,  Thomas  F.  Kinsey. 
The  injunction  against  said  Thomas  F.  Kinsey,  by  the  decree 
of  January  10,  1891,  restraining  him  from  disposing  of  his 
Vol.  xc — 3 
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real  estate,  be,  and  the  same  is,  dissolved.  It  is  ordered  that 
Thomas  F.  Kinsey  pay  to  E.  T.  Jones,  receiver  in  this  cause, 
the  sum  of  $250  as  compensation  to  her  counsel  for  their  ser- 
vices in  this  cause,  and  that  he  have  execution  therefor.  And 
it  is  further  ordered  that  Thomas  F.  Kinsey  pay  all  the  costs 
of  these  proceedings,  both  upon  the  original  and  cross  bill, 
and  this  decree  is  final,  &c. 

J.  C.  Gibson^  for  appellant. 

John  F.  Rixey  and  Eppa  Hunton^  Jr,^  for  appellee. 

Fauntleroy,  J.,  (after  stating  the  case)  delivered  the  opinion 
ot  the  court. 

Upon  the  pleadings  and  the  evidence  in  the  record,  we  are 
of  opinion  that  the  complainant,  Addie  Kinsey,  was  entitled 
to  a  decree  for  a  divorce,  a  mensa  et  thoro,  and  that  the  circuit 
court  erred  in  dismissing  her  bill,  and  in  not  giving  her  the 
relief  prayed  for,  in  which  particular  and  to  which  extent  the 
decree  appealed  from  is  erroneous,  and  is  annulled  and  re- 
versed. But,  in  other  particulars,  being  without  error,  it  is 
affirmed,  with  costs  in  favor  of  the  appellant. 

The  case  will  be  remanded  to  the  circuit  court  of  Rappahan- 
nock county  for  its  further  action  upon  the  case  conformed  to 
the  foregoing  opinion  of  this  court. 

Reversed  in  part  and  affirmed  in  part. 
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HoGAN  V.  Tyler,  Receiver. 

June  15th,  1893. 

Railroads — Crossings — CorUribtUory  Negligence. — Where  a  person,  after  stand- 
ing near  a  raihroad  crossing,  attempts  to  cross  and  is  run  over  by  a  train, 
which  he  might  see  or  hear  if  he  looks  or  listens,  is  guilty  of  such  con- 
tributory negligence  as  will  prevent  a  recovery  for  his  death,  notwith- 
standing n^ligence  of  defendant  in  foiling  to  sound  the  whistle  or  ring 
the  bell.    Marks  v.  Railroad,  88  Va.,  1. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Error  to  judgment  of  corporation  court  of  Roanoke  City, 
rendered  May  18,  1890,  in  an  action  of  trespass  on  the  case  for 
damages  for  the  negligent  killing  of  plaintiff's  intestate, 
wherein  Hogan's  administrator  was  plaintiff,  and  Tyler,  re- 
ceiver of  the  Shenandoah  Valley  Railroad  Company,  was  de- 
fendant.    Opinion  states  the  case. 

Penn  ^  Cocke^  for  plaintiff  in  error. 

Griffin  ^  Glasgow^  for  defendant  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  to  recover  damages  for  the  kill- 
ing of  the  plaintiff's  intestate  by  a  shifting  engine  upon  the 
tracks  of  the  Shenandoah  Valley  Railroad  Company  in  the  city 
of  Roanoke. 

After  the  evidence  of  the  plaintiff  was  all  in,  the  defendant, 
without  introducing  any  evidence  in  its  own  behalf,  demurred 
to  the  evidence  of  the  plaintiff.     Whereupon  the  jury  having 
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found  a  verdict  for  the  plaintiff  subject  to  the  demurrer,  the 
court,  upon  consideration,  sustained  the  demurrer,  and  entered 
judgment  for  the  defendant.  The  accident  occurred  at  the 
intersection  of  a  footway  or  crossing,  made  by  the  defendant 
company  for  the  purpose  of  giving  foot  passengers  access  to 
the  railroad  platform,  but  which  the  public  had  been  allowed 
to  use,  and  the  southern  track  of  the  defendant  company.  The 
crossing  is  thirty  feet  wide,  and  at  its  northern  end  there  is  a 
pair  of  steps  which  have  to  be  descended  by  persons  in  reach- 
ing the  crossing.  Running  across  this  footway  are  two  lines 
o^  tracks,  which  are  nine  feet  apart,  and  run  east  and  west. 
Immediately  preceding  the  accident  a  shifting  engine  with  a 
tender  attached  had  pushed  a  number  ot  cars  on  the  southern 
track  some  short  distance  (exactly  how  far  is  not  shown)  west 
of  the  footway,  and  was  backing  east,  when,  at  the  instant  the 
tender  reached  said  crossing,  it  struck  down,  ran  over  and 
killed  Mrs.  Hogan,  the  deceased. 

Now,  drawing  all  proper  inferences  in  favor  of  the  demurree, 
it  may  be  said  that  it  is  proven  that  the  engine  was  without  a 
brake  and  that  there  was  no  lookout  on  the  tender,  and  that  in 
these  respects  the  company  was  clearly  negligent.  But,  ad- 
mitting these  things,  it  nevertheless  as  clearly  appears  that  the 
deceased  was  grossly  negligent  in  undertaking  to  cross  the 
tracks  at  the  time  and  under  the  circumstances  she  did. 

She  was  standing,  at  9  o'clock  in  the  morning,  on  the  steps 
on  the  north  side  of  the  track,  with  nothing  to  prevent  her 
seeing  the  backing  train  if  she  had  looked  as  she  ought  to 
have  done,  and  with  nothing  to  prevent  her  hearing  if  she 
had  listened  as  she  also  ought  to  have  done.  And  yet,  as  the 
evidence  undoubtedly  proves,  she  did  neither.  Whether,  then, 
she  was  alarmed,  as  the  plaintiff  contends,  by  the  appearance 
of  a  ear  standing  on  the  northern  track  within  ten  feet  of  her, 
or  was,  as  one  of  the  witnesses  testifies,  in  a  hurry  and  anxious 
to  cross,  in  either  event  she  did  exactly  what  it  was  culpable 
negligence  in  her  to  do — i.  e.,  threw  herself  directly  in  the 
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path  of  a  moving  train,  and  must,  therefore,  be  regarded  as 
the  author  of  her  own  destruction.  In  this  view  the  language 
of  Mr.  Justice  Field,  in  Railroad  Company  v.  Houston,  95  U.  S. 
R.,  702,  is  as  applicable  to  this  case  as  to  that.  "  If,"  said  he, 
*'  *  *  *  the  failure  of  the  engineer  to  sound  the  whistle  or 
to  ring  the  bell,  *  *  *  did  not  relieve  the  deceased  from 
tte  necessity  of  taking  ordinary  precajations  for  her  safety, 
negligence  of  the  company's  employees  in  these  particulars 
was  no  excuse  for  negligence  on  her  part.  She  was  bound  to 
listen  and  to  look,  before  attempting  to  cross  the  railroad  track, 
in  order  to  avoid  an  approaching  train,  and  not  to  walk  care- 
lessly into  a  place  of  possible  danger.  Had  she  used  her  senses 
ehe  could  not  have  failed  both  to  hear  and  to  see  the  train  which 
was  coming.  If  she  omitted  to  use  them,  and  walked  thought- 
lessly on  the  track,  she  was  guilty  of  culpable  negligence,  and 
80  far  contributed  to  her  injuries  as  to  deprive  her  of  any  right 
to  complain  of  others.  If,  using  them,  she  saw  the  train  coming, 
and  yet  undertook  to  cross  the  track,  instead  of  waiting  for  the 
train  to  pass,  and  was  injured,  the  consequences  of  her  mistake 
and  temerity  cannot  be  cast  upon  the  defendant.  No  railroad 
company  can  be  held  for  a  failure  of  experiments  of  that  kind." 
It  is  perfectly  manifest  that  nothing  that  was  done  or  omitted 
to  be  done  by  the  defendant  in  this  case  placed  the  deceased  in 
any  jeopardy  from  which  she  was  suddenly  called  upon  to  ex- 
tricate herself,  but  that  her  death  was  occasioned  in  a  legal 
sense  by  her  rash  conduct  in  rushing  headlessly  before  a  moving 
train. 

The  case  is  therefore  clearly  controlled  by  the  case  of  Marks 
V.  Petersburg  Railroad  Co.^  88  Va.,  1,  where  the  rule  with  re- 
gard to  the  duty  of  passengers  at  crossings  with  its  exceptions 
is  fully  stated,  and  many  of  the  authorities  are  referred  to. 

The  result  is  that  the  action  of  the  hustings  court  of  Roanoke 
must  be  affirmed. 

Judgment  affirmed. 
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State  Bank  of  Virginia  v.  Blanchard  and  als. 

June  15th,  1893. 

1.  Bill  of  Review — Errors  of  Law — Appeal. — If  decree  be  erroneous  in  de- 

termining questions  of  fact,  the  only  remedy  is  by  appeal.  Errors  of 
law  appearing  on  &ces  of  decrees,  orders,  and  proceedings  arising  on 
facts  admitted  by  the  pleadings,  or  stated  as  facts  in  the  decree,  may  be 
corrected  by  bill  of  review.    Rawlings  v.  RawUngs,  75  Va. ,  76. 

2.  Purchasers  for  Value  without  Notice — Codey  8  2874. — A  purchaser  for 

value  of  property  standing  in  the  name  of  a  partner,  without  notice  to 
purchaser  of  any  partnership,  or  that  the  assets  thereof  were  used  in 
buying,  or  improving  it,  is  not  affected  by  Code,  ?  2874,  relating  to 
limited  partnerships. 

3.  Idem — Latent  Equity. — It  is  the  settled  law  that  a  bona  fide  purchaser  of 

the  legal  title  is  not  affected  by  any  latent  equity  founded  on  a  trust, 
fraud,  or  incumbrance,  or  otherwise,  whereof  he  had  not  notice,  actual 
or  constructive.     Iron  Co.  v.  TrotU^  83  Va.,  397. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Appeal  from  decree  of  the  chancery  court  of  the  city  of 
Richmond,  dismissing  a  bill  of  review  in  a  suit  in  equity, 
wherein  the  State  Bank  of  Virginia,  appellant  here,  was  plain- 
tiff, and  Paul  G.  Blanchard  and  others  were  defendants. 
Opinion  states  the  case. 

W.  W.  Henry  and  M,  M.  Gilliam,  for  appellant. 

Coke  ^  Pickrelly  for  appellees. 
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Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  chancery  court  of  the 
city  of  Richmond,  dismissing  a  bill  of  review  for  alleged  errors 
of  law  on  the  face  of  the  record. 

The  suit  was  instituted  by  the  State  Bank  of  Virginia  to  set 
aside  a  certain  deed  by  Silvauus  C.  Blanchard  to  Paul  G. 
Blanchard,  dated  May  16,  1884,  on  the  ground  that  the  same 
was  voluntary,  and,  theretore,  void  as  against  the  creditors  of 
the  grantor.  Another  deed,  of  the  same  date,  by  the  grantor, 
conveying  a  house  and  lot  on  Franklin  street,  in  the  said  city, 
for  the  benefit  of  his  daughter,  Mrs.  Forbes,  was  also  assailed 
in  the  bill,  on  the  same  ground;  but  that  is  not  involved  in 
this  appeal.  The  property  conveyed  by  the  first-mentioned 
deed,  and  which  is  the  sole  subject  of  controversy  here,  is  a 
certain  warehouse,  and  the  lot  upon  which  it  stands,  situate  on 
Virginia  street.  This  property,  at  the  time  of  its  conveyance 
to  Paul  G.  Blanchard,  stood  on  the  records  in  the  name  of  the 
grantor.  Tj^  consideration  expressed  in  the  deed  was  forty 
thousand  dffiars,  and  there  is  no  question  here  that  the  grantor 
was  indebted  to  the  grantee  in  that  sum,  for  n^iey  previously 
borrowed,  which  debt  was  satisfied  by  th^^^^^yance,  and 
the  evidence  of  it  surrendered.  At  the  Ij^^^^Bhis  convey- 
ance, the.  grantor,  although  previously  a  nf^^^arge  wealth, 
was  aamittedly  insolvent. 

Several  years  prior  to  this  conveyance,  a  limited  partnership 
was  formed  between  Silvanus  C.  Blanchard  and  his  son,  Silva- 
nus  Blanchard,  to  conduct  a  wholesale  grocery  business  in 
Richmond,  the  latter  being  a  general,  and  the  former  a  special, 
partner;  and  both  were  bound  for  the  debt  of  the  bank. 

On  the  22d  of  May,  1884,  six  days  after  the  date  of  the  con- 
veyance to  Paul  G.  Blanchard,  the  partnership  being  insol- 
vent, an  assignment  was  made  by  Silvanus  Blanchard,  the  son, 
of  all  his  eflfects  to  Pickrell  k  Rountree,  trustees,  for  the  benefit 
ot  his  creditors.     The  partnership  was  conducted  under  the 
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name  of  "S.  Blanchard,"  and  was  to  expire  by  limitation  in 
1886.  The  parties,  however,  mutually  agreed  to  dissolve  it  on 
the  Ist  of  January,  1884,  and  notice  of  dissolution  was  pub- 
lished in  a  newspaper,  though  not  for  the  period  prescribed  by 
the  statute.  By  the  terms  of  the  dissolution  agreement,  S. 
Blanchard  purchased  the  interest  of  S.  C.  Blanchurd,  assumed 
the  liabilities  of  the  concern,  and  succeeded  to  the  business, 
which  he  conducted  on  his  individual  account  until  his  assign- 
ment on  the  22d  of  May,  1884,  above  mentioned. 

The  bank,  in  the  original  bill,  attacking  the  deed  to  Paul  Q. 
Blanchard,  claimed  as  a  creditor  of  S.  C.  Blanchard,  and  not 
as  a  creditor  of  the  limited  partnership  of  S.  Blanchard.  It 
also  treated  the  warehouse  property,  conveyed  by  that  deed,  as 
the  individual  property  of  S.  C.  Blanchard ;  and  the  ground 
of  attack  was,  not  that  the  property  had  been  conveyed  in 
violation  of  the  limited  partnership  statute,  but  that  the  con- 
veyance was  without  valuable  consideration. 

An  amended  bill,  however,  was  afterwards  filed,  in  which 
the  plaintiff  claimed  as  a  creditor  of  the  partnership.  It  also 
alleged  that  the  partnership  had  never  been  legally  dissolved ; 
that  the  property  had  been  purchased  and  impnived  with  part- 
nership funds,  and  was,  therefore,  subject  to  the  partnership 
debts,  inasmuch  as  the  grantee,  Paul  G.  Blanchard,  had  notice 
of  this  equity  in  favor  of  the  partnership  creditors. 

To  this  amended  bill  Paul  6.  Blanchard  pleaded  estoppel. 
He  also  set  up  in  his  answer  the  defence  of  a  bona  fide  pur- 
chaser for  valuable  consideration;  and  both  of  these  defences, 
after  much  evidence  had  been  taken,  were  sustained  by  the 
decree  which  the  lower  court  was  asked  to  review. 

Waiving  consideration  of  the  demurrer  to  the  amended  bill, 
and  without  going  into  the  question  of  estoppel,  about  which 
much  was  said  in  the  argument  at  the  bar  (and  which  arises 
out  of  the  proceedings  in  certain  suits  in  the  United  States 
Circuit  Court,  involving  the  property  in  controversy,  and  also 
that  conveyed  by  S.  Blanchard  to  Pickrell  &  Kountree,  trus- 
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tees),  it  will  be  sufficient,  in  the  view  we  take  of  the  case,  to 
rest  our  decision  upon  that  branch  of  the  decree  which  sus- 
tains the  second  defence  above  mentioned,  viz:  that  of  a  bona 
fide  purchaser.  The  language  of  the  decree  on  this  point  is, 
that  "the  said  Paul  G.  Blanchard  was  an  innocent  purchaser 
of  said  property  for  valuable  consideration,  without  notice  of 
any  trust,  lien,  equity,  or  fraud  whatsoever."  And  it  was  ac- 
cordingly held  to  be  unnecessary  to  inquire  or  determine 
whether  any  of  the  partnership  assets  were  in  fact  used  in  the 
purchase  or  improvement  of  the  property. 

It  is  hardly  necessary  to  say  that,  so  far  as  this  decree  depends 
upon  the  proofs,  it  is  conclusive  on  a  bill  of  review;  for  noth- 
ing is  better  settled  than  that  on  a  bill  of  review  the  proofs 
cannot  be  considered.  If  the  decree  be  erroneous  in  its  deter- 
mination of  questions  of  fact,  the  only  remedy  is  by  ap- 
peal; and  the  only  questions  open  for  examination  on  this 
appeal  are  such  as  were  open  on  the  bill  of  review.  "  As  to 
errors  of  law,"  said  the  court,  speaking  by  Judge  Burks,  in 
RawUngs  v.  RawUngs,  76  Va.,  76,  "  they  must  be  such  as  appear 
on  the  face  of  the  decrees,  orders,  and  proceedings  in  the 
cause,  arising  on  facts  either  admitted  by  the  pleadings  or 
stated  as  facts  in  the  decrees.  Such  errors  of  law  may  be  cor- 
rected by  bill  of  review,  but  if  the  errors  complained  of  be 
errors  of  judgmentin  the  determination  of  fads,  such  errors  can 
be  corrected  only  by  appeal,"  citing,  among  other  cases.  Put- 
vara  v.  Day^  22  Wall.,  60,  and  Buffington  v.  Harvey^  95  U.  S., 
99. 

The  fact  must,  therefore,  be  taken  as  conclusively  established 
that  Paul  G.  Blanchard  was  a  bona  fide  purchaser  without  no- 
tice as  declared  by  the  lower  court;  so  that  the  case  resolves 
itself  into  a  simple  question  of  law — viz.,  whether  that  fact 
constitutes  a  good  defence  to  the  claim  set  up  in  the  amended 
bill. 

It  will  be  observed  that,  although  the  amended  bill  charged 
that  Paul  G.  Blanchard  had  notice  of  the  latent  equities  set  up 
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therein,  when  he  took  the  conveyance  in  question,  the  appel- 
lant's position  now  is  that  it  is  iramaterial  whether  he  had  no- 
tice or  not;  that  the  conveyance  was  in  violation  of  the  statute 
relating  to  limited  partnerships,  and  is,  therefore,  void  a«  to  the 
appellant.  In  other  words,  that  the  transaction  is  malum  prohibi- 
tum and  void  in  ioio^  regardless  of  the  scienter  of  the  purchaser. 

The  case  is  thus  presented  of  a  purchaser,  living  in  a  distant 
State,  who,  in  good  faith,  for  valuable  consideration,  takes  a 
conveyance  of  real  estate  standing  on  the  public  records  in  the 
name  of  his  jrrantor,  without  knowledge  that  the  latter  was  a 
member  of  the  limited  partnership  of  S.  Blanchard,  or  that 
the  assets  of  the  concern  had  been  used  in  buying  or  improving 
the  property,  and  whose  title  is  yet  assailed  on  the  ground  that 
the  assets  of  the  partnership  ha<l  been  so  used.  In  other  words,, 
that  the  alleged  latent  equity  in  favor  of  the  partnership  or  its 
creditors  is,  by  force  of  the  statute,  superior  to  the  legal  title 
thus  acquired. 

If  the  statute  be  susceptible  of  such  a  construction,  it  is  not 
only  a  harsh  and  anomalous  one,  but  it  abrogates  principles,  in 
respect  to  a  case  ot  this  sort,  which  have  always  been  regarded 
as  fundamental.  Its  effect,  moreover,  as  was  justly  observed 
at  the  bar,  would  be  to  make  our  registry  acts  no  better  than 
snares,  and  to  render  it  unsafe  to  accept  almost  any  title,  how- 
ever perfect  on  the  records,  lest  it  be  afterwards  overturned  by 
the  assertion  of  a  latent  equity  in  favor  of  an  insolvent  limited 
partnership. 

According  to  the  appellant's  view,  such  an  equitj'  is  of  a 
more  sacred  nature  than  that  which  arises  out  of  a  breach  of 
an  express  trusty  as  when  the  estate  is  conveyed  b}'  the  trustee 
in  p)ossession  to  a  bona  fide  purchaser;  for,  as  Professor  Minor 
says,  when  the  trustee  is  in  actual  possession,  and  conveys  the 
estate  tor  a  valuable  consideration  to  a  person  who  has  no  no- 
tice, actual  or  constructive,  of  the  trust,  the  title  of  the  pur- 
chaser will  be  protected  as  against  the  cestui  que  trust.  2  Min. 
Insts.,  marg.  p.  202;  2  Washb.  Real  Prop.,  177. 
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Could  the  legislature,  then,  have  intended  to  provide  a  dif- 
ferent rule  in  eases  of  this  sort?  We  think  not.  The  statute^ 
now  carried  into  section  2874  of  the  Code,  reads  as  follows : 

"  No  sale,  assignment,  or  transfer  of  the  property  or  effects, 
of  any  such  (limited)  partnership,  or  of  any  interest  therein, 
nor  any  lien  or  encumbrance  thereon,  by  judgment  or  other- 
wise, shall  be  valid,  if  made  or  created  by  such  partnership  at 
a  time  when  it  has  not  sufficient  property  or  effects  to  pay  all 
its  debts,  for  the  purpose  of  giving  a  preference  to  one  or  more 
of  its  creditors  over  any  other  creditor,  or  by  any  partner, 
whether  general  or  special,  at  a  time  when  he  has  not  sufficient 
property  or  effects  to  pay  all  his  debts,  or  in  contemplation  that 
the  partnership  may  not  have  sufficient  property  or  effects  to 
pay  its  debts,  for  the  puqiose  of  giving  a  preference  over  credi- 
tors of  the  partnership  to  one  or  more  creditors,  whether  of  his 
own  or  the  partnership." 

It  is  true  this  section  contains  no  express  proviso  in  favor  of 
bona  fide  purchasers,  as  does  the  statute  of  fraudulent  convey- 
ances, now  contained  in  section  2458 ;  and  upon  this  difference 
in  the  two  statutes  the  argument  for  the  appellant  is  chiefly 
based.  But  the  proviso  in  favor  of  such  purchasers  in  the 
statute  of  fraudulent  conveyances  is  merely  declaratory  of  the 
principle  upon  which  courts  of  equity  act,  independently  of 
the  statute.  This  was  so  expressly  decided  by  Judge  Story  in 
Bean  v.  Smith,  2  Mason,  262,  in  construing  the  Rhode  Island 
statute  of  fraudulent  conveyances,  which,  in  re-enacting  the 
statute  13  Eliz.,  which  has  been  very  generally  adopted  in  this 
country,  omitted  the  proviso  in  favor  of  such  i>urchasers.  And 
in  that  case  Judge  Story  quoted  with  approval  the  remark  of 
Lord  Chancellor  Loughborough  in  Jerrard  v.  Saunders,  that  as 
against  bona  fide  purchasers  without  notice,  "the  court  would 
not  take  the  least  step  imaginable." 

The  solicitude  with  which  courts  of  equity  preserve  the 
rights  ot  such  persops  is  well  illustrated  by  Carter  v.  Allen,  21 
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Gratt.,  241.  In  that  ease,  also,  stress  was  laid  on  the  fa».ct  that 
the  transaction  assailed  was  mdlam.  prohibitum^  but  without  suc- 
•cess.  There  Carter,  the  committee  of  a  lunatic,  became,  indi- 
rectly, the  purchaser  at  a  judicial  sale  of  the  real  estate  of  hid 
lunatic.  The  nominal  purchaser  was  one  Chapman,  at  whose 
direction  the  land  was  conveyed  by  the  commissioner  of  the 
court  to  Carter.  The  latter  thereupon  conveyed  it  to  a  trustee 
to  secure  a  debt  to  one  Barksdale ;  and  after  the  death  of  the 
lunatic  the  heir  at  law  filed  a  bill  to  set  aside  the  sale  and  the 
sul'sequent  trust  deed.  The  bill  alleged  that  although  the  re- 
port of  the  commissioner  stated  that  the  purchase  money  had 
been  paid  by  Chapman  to  him,  and  by  him  to  Carter,  yet  no 
money  was  in  fact  paid,  but  that  receipts  were  simply  passed 
between  the  commissioner  and  Carter  to  conceal  the  fact  that 
he  was  the  real  purchaser.  And  it  was  insisted  that,  bein^ 
positively  prohibited  by  special  provision  of  the  statute  law 
from  becoming  the  purchaser  of  the  land  of  his  lunatic,  either 
-directly  or  indirectly,  the  deed  to  Carter  was  void,  and,  conse- 
quently, that  the  legal  title,  at  the  death  of  the  lunatic,  de- 
scended to  the  plaintiff. 

Now,  here  was  a  clear  case,  not  only  of  a  violation  of  the 
«tatute,  but  a  gross  fraud  besides,  yet  the  transaction  was  sus- 
tained on  the  ground  that  Barksdale  occupied  the  impregnable 
position  of  a  bona  fide  purchaser  for  valuable  consideration. 
The  court,  speaking  by  Judge  Christian,  said: 

"The  doctrine  that  courts  of  equity  will  not  grant  relief 
against  bona  fide  purchasers,  without  notice,  has  always  been 
adhered  to  as  an  indispensable  muniment  of  title.  It  is  founded 
upon  a  general  principle  of  public  policy  to  protect  and  quiet 
lawful  possessions  and  strengthen  such  titles.  It  is  wholly  im- 
material of  what  nature  the  equity  is,  whether  it  is  founded  on 
a  lien,  or  incumbrance,  or  trust,  or  a  fraud,  or  any  other  claim, 
for  a  bona  fide  purchaser  of  an  estate  for  a  valuable  considera- 
tion, without  notice,  purges  away  the  equity  from  the  estate, 
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in  the  hands  of  all  persons  who  may  derive  title  under  it,  with 
the  exception  of  the  original  party."  And  after  citing  a  num- 
ber of  cases,  it  was  added  : 

"  Authorities  might  be  multiplied  to  any  extent.  It  is  suffi- 
cient to  say  that  it  has  been  the  uniform  course  of  decision  in 
this  State,  as  well  as  in  other  States  of  the  Union,  to  hold  that 
the  bona  fide  purchaser  of  a  legal  title  is  not  affected  by  any 
latent  equity  founded  on  a  trust,  fraud,  or  incumbrance,  or 
otherwise,  of  which  he  had  not  notice,  actual  or  constructive.'* 
See,  also,  Rorer  Iron  Co.  v.  TrouU  83  Va.,  397,  414;  Brooks  \\ 
Marburry,  11  Wheat,  78,  90. 

The  application  of  these  principles  is  so  conclusive  of  the 
present  case  as  to  preclude  necessity  for  further  discussion. 

As  to  the  next  and  last  objection  of  the  appellant — viz:  that 
the  decree  sought  to  be  reviewed  is  ernmeous  in  overruling 
the  plaintiff's  motion  for  further  inquiry  as  to  whether  Paul  G. 
Blanchard  took  the  conveyance  in  question  with  notice  of  the 
equity  asserted  in  the  amended  bill,  it  is  enough  to  suy  that  no 
error  in  this  particular  is  apparent  on  the  face  of  the  reconl, 
and  if  there  was  such  error,  it  was  not  an  error  of  law,  and,, 
therefore,  not  to  be  corrected  by  bill  of  review. 

Dbcree  affirmed. 
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Isaacs,  Taylor  &  Williams  v.  City  of  Richmond. 

June  15th,  1893. 

1.  CoNSTrrtTioNAL  Law. — Any  act  whose  necessary  operation  impairs,  or 
tends  to  impair  the  supremacy  of  the  CJonstitution,  is  void,  no  matter 
what  may  have  been  the  purpose  of  the  legislature  in  enacting  it. 

:2.  City  CJouncil — Wotes  as  Currencu — Case  at  bar. — Under  an  ordinance  in 
1861,  city  of  Richmond  issued  notes  to  circulate  as  currency.  Evidence 
showed  that  one  object  was  to  aid  the  rebellion. 

Held  : 

The  notes  were  void. 

Argued  at  Richmond.     Decided  at  W}  theville. 

Appeal  from  decree  of  the  chancery  court  of  the  citj  of 
Richmond,  rendered  November  23, 1889,  in  a  suit  wherein  the 
•city  was  complainant,  and  Isaacs,  Taylor  &  Williams  and 
others  were  defendants.     Opinion  states  the  case. 

F.  W.  Christian,  Pec/ram  ^  Striiigfellow,  and  W.  W.  ^  B.  T. 
•Crump,  for  the  appellants. 

C  V,  Meredith,  for  the  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  the  chancery  court  of  the  city  of  Rich- 
mond, to  restrain  the  prosecution  of  a  number,  of  pending 
^actions  at  law  against  the  city  on  certain  small  notes  issued  by 
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the  city  during  the  late  civil  war.  These  notes  were  all  under 
the  denomination  of  five  dollars,  and  were  designed  to  circu- 
late as  currency.  Some  of  them  were  issued  under  an  ordi- 
nance of  the  council,  passed  on  the  19th  of  April,  1861.  The 
others  were  issued  under  an  ordinance  passed  on  the  14th  of 
April,  1862.  The  aggregate  amount  of  both  issues  exceeded 
1500,000. 

The  statute  of  Virginia,  at  the  time  the  first  notes  were 
issued,  made  it  a  penal  oflPence  ro  issue  such  notes.  Code 
1860,  ch.  198,  §§  16,  17,  19. 

The  bill,  therefore,  charges  that  the  first  series  were  void 
when  issued,  because  in  violation  of  this  statute;  and,  more- 
over, that  both  series  are  void,  because  they  were  issued  in  aid 
of  the  rebellion.  And  the  prayer  of  the  bill  is 'for  an  injunc- 
tion, and  that  the  notes  sued  on  be  decreed  to  be  delivered  up 
to  be  cancelled. 

The  defendants,  appellants  here,  answered,  insisting  that  the 
first  issue  was  legalized  by  an  act  of  the  legislature,  assembled 
at  Richmond,  on  the  19th  of  March,  1862,  and  that  the  second 
was  authorized  by  an  act  of  the  same  legislature,  passed  on  the 
29th  of  the  same  month;  and  they  denied  that  either  of  the 
issues  were  in  aid  of  the  rebellion. 

A  mass  of  testimony  was  taken,  which  was  returned  by  the 
commissioner  with  his  report;  and  when  the  cause  came  on  #o 
be  finally  heard,  the  chancellor  (the  late  Hon.  Edward  H.  Fitz- 
hugh),  being  of  opinioa  that  the  case  was  controlled  by  the 
principles  settled  by  the  Supreme  Court  of  the  United  States 
in  Thomas  v.  C%  of  Richmond,  12  Wall.,  349,  and  Taylor  v. 
Thom/is,  22  Id.,  479,  granted  a  perpetual  injunction,  and 
ordered  the  notes  to  be  delivered  up  to  be  cancelled. 

In  reviewing  this  decree,  we  start  out  with  the  just  conces- 
sion by  the  appellants  that  the  notes  of  the  first  series  were 
void  in  their  inception,  because  issued  in  contravention  of  the 
then  existing  law  and  policy  of  the  State.  Miller  v.  Ammon, 
145  U.  S.,  421;  Middleton  v.  Arnolds,  13  Gratt.,  489;  Neimeyer 
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v.Wfighi^  75  Va.,  239.  It  is  contended,  however,  that  they 
were  afterwards  legalized,  and  it  is  strenuously  denied  here, 
as  it  was  in  the  court  below,  that  the  notes  of  either  issue  were 
intended  or  used  in  aid  of  the  war.  It  is  contended  that 
they  were  issued  to  supply  small  change  for  the  ordinary  busi- 
ness transactions  of  the  community,  and  for  that  purpose  alone. 

There  is  certainly  nothing  on  the  face  of  the  ordinance  un- 
der which  the  first  notes  were  issued,  or  on  the  face  of  the  act 
of  March  19th,  1862,  which,  in  terms,  shows  that  either  the 
city  council  or  the  legislature  had  in  view  an  unlawful  object. 
Nor  is  the  general  rule  disputed  that  the  legislative  intent 
must  be  gathered  from  the  language  used  by  the  legislature, 
and  that  the  validity  of  a  statute,  unobjectionable  on  its  face, 
cannot  be  made  to  depend  upon  the  result  of  a  judicial  inquiry 
into  the  motives  of  the  legislature;  and  yet  we  are  not  pre- 
pared to  say  that  an  exception  to  this  rule  does  not  obtain  in  a 
case  where  the  question  is  whether  a  statute  passed  by  the 
legislature  of  a  de  facto  State  government  during  the  late  war, 
was  or  was  not  in  aid  of  the  rebellion.  The  reasoning  of  the 
court  in  Keith  v.  Clark,  97  U.  S.,  454,  would  seem  to  favor  the 
proposition  that  in  such  a  case,  when  the  question  is  properly 
raised  on  the  record,  extrinsic  evidence  is  admissible  to  show 
the  real  object  and  purpose  of  the  enactment.  But  it  is  un- 
necessary to  decide  that  question,  because  there  is  another 
principle,  thoroughly  established,  and  which  is  sufficient  for 
the  purposes  of  the  present  case,  and^  that  is,  that  any  act  the 
necessary  operation  of  which  impairs,  or  tends  to  impair,  the 
supremacy  of  the  Constitution,  is  void,  no  matter  what  may 
have  been  the  purpose  of  the  legislature  in  enacting  it.  Min- 
nesota V.  Barber,  136  U.  S.,  313;  Brimmer  v.  Bebman,  138  Id.y 
78;  N.  ^  W,  B,  B.  Co.  v.  Commonwealth,  88  Va.,  95,  103.  See,, 
also,  Soon  Hing  v.  Crowley,  113  U.  S.,  703,  710. 

The  case,  then,  may  be  narrowed  down  to  this:  Were  the 
notes  in  question  issued  and  used  for  the  purpose,  as  charged 
in  the  bill,  of  aiding  in  subverting  the  Constitution  or  authority 
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of  the  United  States?  If  they  were,  then  it  was  not  compe- 
tent for  the  legislature  to  validate  them,  and  the  effect  is  the 
siame  as  if  they  had  been  originally  issued  under  a  statute  pro- 
fessedly passed  as  a  war  measure. 

In  Thomas  v.  Gty  of  Richmond,  12  Wall.,  349,  in  which  case 
the  validity  of  the  very  statute  we  are  now  considering  was 
involved,  the  Supreme  Court  said: 

"We  have  already  decided  in  Texas  v.  White,  7  Wall.,  700, 
and  in  Hanauer  v.  Doane,  12  Wall.,  342,  that  a  contract  made 
in  aid  of  the  rebellion  is  void,  and  cannot  be  enforced  in  the 
courts  of  this  country.  The  same  rule  would  apply  with  equal 
force  to  a  law  passed  in  aid  of  the  rebellion.  Laws  made  for 
the  preservation  of  public  order,  and  for  the  regulation  of 
business  transactions  between  man  and  man,  and  not  to  aid  or 
promote  the  rebellion,  though  made  by  a  mere  de  facto  gov- 
ernment not  recognized  by  the  United  States,  would  be  so  far 
recognized  as  to  sustain  the  transactions  which  have  taken 
place  under  them.  But  laws  made  to  promote  and  aid  the 
rebelhon  can  never  be  recognized  by,  or  receive  the  sanction 
of,  the  courts  of  the  United  States  as  valid  and  binding  laws.'^ 

Accordingly,  it  was  held  that  the  notes  sued  on  in  that  case, 
which  were  a  part  of  the  first  issue,  above  mentioned,  were 
void,  and  that  there  could  be  no  recovery  against  the  city, 
either  on  the  notes  themselves  or  on  a  claim  for  money  had 
and  received.  The  latter  proposition  was  affirmed  on  the 
gioond  that  persons  dealing  with  a  municipal  corporation  are 
chargeable  with  notice  of  its  powers,  which  are  such  only  as 
are  plainly  and  unmistakably  conferred  by  the  law-making 
power  of  the  State,  and  that  the  city  had  no  such  authority  to 
issue  the  notes. 

It  is  contended,  however,  that  the  present  case  is  not  con- 
trolled by  the  decision  in  that  case,  because  there  the  trial 
court,  upon  evidence,  perhaps,  different  from  that  in  the  pres- 
ent case,  found,  as  a  matter  of  fact,  that  the  curative  statute 
was  passed  in  aid  of  the  rebellion,  which  finding  was  not  open 
Vol.  xc — 5 
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to  review  by  the  Supreme  Court.  The  case  was  tried  in  the 
circuit  court  before  Chief  Justice  Chase,  who  wrote  the 
opinion,  which  is  reported  in  Chase's  Decisions,  551.  The 
evidence  is  not  fully  reported,  but  enough  appears  to  show 
•that  a  certain  memorial  adopted  by  the  city  council,  and  after- 
wards presented  to  the  legislature,  praying  that  the  notes  be 
legalized,  was  admitted  in  evidence,  and  with  conclusive  effect, 
as  showing  the  purposes  for  which  the  notes  were  issued. 
"  The  circumstances,"  said  the  Chief  Justice,  "  under  which  the 
notes  were  put  into  circulation  have  been  fully  detailed  by  the 
witnesses.  There  was  a  suspension  of  specie  payments,  and 
doubtless  one  of  the  objects  of  the  emission  was  to  provide  a 
convenient  and  safe  circulation  of  notes  under  five  dollars,  and 
for  parts  of  a  dollar;  and  this  certainly  might  be  legalized. 
But  another,  and  as  the  evidence  shows,  a  very  leading  object, 
was  to  give  aid  and  support  to  the  rebellion.  The  memorial 
of  the  city  council  to  the  legislature  excludes  all  doubt  on  this 
point.  The  case,"  he  added,  ''  is,  therefore,  brought  directly 
within  the  principle  of  the  decision  in  Texas  v.  ChileSy  and  the 
court  is  obliged  to  hold  that  no  recovery  can  be  had  upon  the 
notes." 

If  this  memorial  is  admissible  evidence  in  the  present  case, 
and  we  think  it  is,  it  virtually  ends  the  case.  It  is  not  merely 
the  testimony,  nor  is  it  the  personal  petition,  of  the  individual 
members  of  the  council,  perhaps  apprehensive  of  indictment 
for  a  violation  of  law  in  issuing  the  notes,  but  it  is  an  official 
act  of  equal  dignity  with  the  ordinance  itself,  under  which  the 
notes  were  issued,  and  to  which  it  refers.  With  respect  to 
statutes,  the  rule,  as  announced  by  Lord  Mansfield  in  Bex  v, 
LoxdaUy  1  Burr.  445,  is  that  where  there  are  different  statutes 
in  pari  materia^  though  made  at  different  times,  they  must  be 
construed  together  as  one  system,  and  as  explanatory  of  each 
other;  and  the  rule  is  no  less  applicable  to  ordinances  and 
resolutions  of  corporate  bodies.  It  is  to  be  remembered,  more- 
over, that  when  the  memorial  was  adopted,  the  notes  were 
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confessedly  void,  and  that  the  object  of  the  memorial  was,  not 
to  undo  what  the  council  had  done,  but  to  have  its  action 
legalized,  as  well  in  the  interest  of  the  note-holders  as  of  the 
city. 

Nor  do  we  perceive  any  reason  why  the  testimony  of  indi- 
vidual members  of  the  council  is  not  admissible  for  the  same 
purpose.  At  all  events,  it  was  not  objected  to  in  the  court 
below,  and  we  must  consider  the  case  upon  the  record  as  it  is. 
In  Keith  v.  Clark^  already  referred  to,  certain  war  issues  of 
the  Bank  of  Tennessee,  which  belonged  to  the  State,  were 
sustained,  because  there  was  no  allegation  or  proof  that  the 
notes  were  issued  for  an  unlawful  purpose.  It  was  said,  how- 
ever, that  if  they  were,  in  fact,  issued  in  violation  of  Federal 
authority,  nothing  could  be  easier  than  to  plead  and  prove  it. 
And  in  City  of  Lynchburg  v.  Slaughter,  75  Va.,  57,  extrinsic 
evidence  was  admitted  to  show  the  object  for  which  certain 
bonds  were  issued  by  the  city,  under  an  ordinance  of  the 
council,  which  evidence  was  considered  by  this  court,  though 
held  not  sufficient  to  prove  that  the  bonds  were  issued  in  aid 
of  the  rebellion. 

This  being  so,  the  conclusion  is  irresistible  that  the  decree  of 
the  chancery  court  is  right. 

If  the  evidence  showed  that  the  notes  were  issued  and  used 
merely  to  supply  small  change  for  ordinary  business  purposes, 
the  case  would  not  essentially  differ  in  principle  from  Keith  v. 
Clark.  But  it  does  not  show  this.  On  the  contrary,  it  shows 
that  while  this  was  one  reason  for  issuing  them,  another  was 
to  prepare,  in  the  first  instance,  for  the  war  then  imminent, 
and,  in  the  second,  to  meet  the  extraordinary  expenses  incident 
to  the  war  after  it  had  commenced. 

The  testimony  of  Mr.  Grattan,  a  member  of  the  council,  and 
chairman  of  the  finance  committee,  is  very  strong  on  this 
point.  Speaking  of  the  first  issue,  he  says :  "  We  had  two  ob- 
jects in  view.  One  was  to  provide  a  small  currency  for  change, 
which  was  greatly  needed;  but  the  principal  object  was  to 
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meet  the  expenses  which  were  expected  to  arise  out  of  the 
war";  and  of  the  second  he  says:  "The  only  object  was  to 
meet  the  expenses  occasioned  by  the  war,"  He  then  mentions, 
as  a  few  of  the  expenses  designed  to  be  provided  for,  the  arm- 
ing and  clothing  of  the  volunteer  companies  of  the  city,  the 
purchase  of  a  house  for  the  president  of  the  Confederacy,  and 
the  building  of  fortifications  around  the  city.  He  also  says  the 
last  issue  "  was  eagerly  sought  after  by  commissaries  in  the 
army  for  change,  who  took  U[)  the  notes  as  fast  as  they  could 
be  issued." 

Mr.  Scott,  another  member  of  the  council,  testifies  to  the 
same  effect,  and  adds:  ''The  finances  of  the  city  required  the 
issue  of  these  notes,  or  a  tax  bill,  which  would  have  been  too 
burdensome  for  the  then  condition  of  the  people,  and  too  dila- 
tory in  its  operation." 

On  the  other  hand,  two  members  of  the  council  testify,  as 
witnesses  for  the  defendants,  that  the  only  object  in  issuing  the 
notes,  so  far  as  they  knew  or  heard,  was  to  provide  small 
change.  But  the  memory  of  one  of  these  witnesses,  at  least, 
is  at  fault;  for  it  was  on  his  motion  that  the  memorial  to  the 
legislature  was  adopted,  and  which,  for  aught  the  record  shows, 
was  unanimously  adopted.  And  as  early  as  January,  1861, 
the  same  member  offered  a  resolution  in  the  council,  which 
was  afterwards  passed,  to  sell  $50,000  of  city  bonds  to  arm  and 
equip  volunteer  companies.  Nothing,  however,  was  done  un- 
der the  resolution,  as  the  scheme  of  raising  money  by  issuing 
currency  notes  seemed  preferable. 

On  the  4th  of  November,  1861,  a  few  days  before  the  adopt- 
ion of  the  memorial,  the  president  of  the  council  submitted  a 
report,  showing  that  out  of  the  proceeds  of  the  notes  thereto- 
fore issued  the  sum  of  $181,231  33  had  been  used  for  war  pur- 
poses. Among  these  expenditures  were  the  following — viz: 
$100,000  for  volunteers  in  the  Confederate  service;  $15,000  for 
defences  around  the  city;  about  the  same  amount  paid  on  ac- 
count of  a  house  and  furniture  for  Mr.  Davis;  $50,000  invested 
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in  Confederate  bonds ;  and  expenditures  of  a  similar  nature, 
aggregating  several  hundred  thousand  dollars,  were  subse- 
quently made  during  the  war  out  of  the  proceeds  of  notes  of 
both  issues. 

It  is  true  the  notes  or  their  proceeds  were  not  specially  set 
apart  as  a  war  fund,  but,  like  the  ordinary  revenues  of  the  city, 
were  indiscriminately  used  in  paying  the  expenses  of  the  city, 
both  ordinary  and  extraordinary.  But  we  are  unable  to  see 
that  that  affects  the  case,  if  one  of  the  objects  in  issuing  the 
notes  was  to  aid  or  promote  the  war. 

The  raemonal  was  adopted  on  the  11th  of  November,  1861. 
It  begins  by  stating  that  owing  to  the  suspension  of  specie 
payments,  and  the  political  changes  that  had  taken  place,  the 
council  had  been  compelled  to  take  measures  "for  the  relief  of 
the  people,  and  the  defense  of  the  country  against  the  threat- 
ened war  by  the  United  States."  It  then  refers  to  the  statute 
prohibiting  municipal  corporations  from  issuing  notes  to  circu- 
late as  currency,  and  proceeds  as  follows: 

"  It  seemed  to  the  council  that  this  law,  however  wise  and 
politic  when  the  country  was  at  peace,  ought  not  to  be  per- 
mitted to  stand  in  the  way  of  providing  the  resources  which 
were  necessary  to  protect  our  homes  and  defend  our  liberties 
against  our  ruthless  and  unscrupulous  enemies.  The  council, 
therefore,  after  consulting  with  the  governor,  and  obtaining 
his  approval  of  the  measure,  determined  to  issue  $300,000  of 
the  notes  of  the  city  of  the  denominations  of  one  and  two  dol- 
lars and  of  fifty  cents." 

It  then  goes  on  to  show  how  the  expenses  of  the  city  had 
been  increased  by  the  war,  to  state  the  expenditures  that  had 
been  made  in  support  of  the  war,  and  prays  that  the  notes  be 
legalized. 

The  ordinance  under  which  the  notes  were  issued  was  passed 
on  the  19th  of  April,  1861.  This,  although  two  days  after  the 
passage  of  the  ordinance  of  secession,  was  yet  before  the  war 
is  considered  to  have  actually  begun,  which,  in  Virginia,  was 
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not  until  the  27th  of  the  same  month.  The  Protector,  12  Wall., 
700.  The  point  is,  therefore,  made  that  the  city  ordinance 
was,  at  most,  merely  anticipatory  of  the  war,  and  not  in  aid  of 
the  war.  But  there  is  nothing  in  this  position,  for  the  notes 
were  not,  in  fact,  issued  until  after  the  commencement  of  the 
war,  and  were  then  used,  as  it  was  contemplated  they  would 
be  used,  in  aid  of  the  war. 

As  to  the  act  of  March  29,  1862,  under  which  the  notes  of 
the  second  series  were  issued,  little  need  be  said.  This  act 
shows  on  its  face  (and  was,  therefore,  notice  to  all  the  world) 
that  it  was  largely  intended  as  a  war  measure,  and  was  conse- 
quently void ;  for  after  authorizing  the  city  ot  Richmond  to 
issue  its  small  notes  to  an  amount  not  exceeding  $500,000,  it 
contains  a  general  provision  authorizing  all  the  cities  and  coun- 
ties of  the  commonwealth  "to  issue  as  currency  notes  or  bills 
under  the  denomination  of  one  dollar  in  sums  equal  to  the 
amounts  they  may  have  actually  appropriated  for  arming  and 
equipping  their  volunteers  and  supporting  the  families  of  those  who 
are  indigent  and  in  service,^'  This  language,  considered  with 
reference  to  the  then  condition  of  the  country,  and  the  neces- 
sary operation  of  the  act,  leaves  no  room  for  doubt  that  the 
enactment  was  void  in  toto. 

The  appellants,  therefore,  are  not  entitled  to  the  protection 
which  the  law  throws  around  the  innocent  holder  of  commer- 
cial paper;  nor  is  such  a  defence  set  up  in  the  answers,  the 
claim  being  made  for  the  first  time  in  the  petition  for  appeal. 
"Authority  to  contract  must  exist  before  any  protection  as  an 
innocent  purchaser  can  be  claimed  by  the  holder";  and  with- 
out such  authority  there  can  be  no  estoppel.  Marsh  v.  Fulton 
county,  10  Wall.,  676 ;  Burch^s  ex' or  v.  Fluvanna  county^  86  Va., 
452;  Merrill  v.  Monticello,  138  U.  S.,  673.  In  the  present  case, 
not  only  was  the  requisite  authority  to  contract  wanting,  but 
the  holders  of  the  first  notes  presumably  took  them  with 
knowledge  of  the  law,  which  prohibited  their  issuance,  and  they 
have  never  been  validated.     In  like  manner  the  purchasers  of 
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the  notes  of  the  second  series  were  notified  of  their  illegal 
character  by  the  terms  of  the  act  itself,  under  which  they  were 
issued;  so  that  in  this  particular  the  case  is  analogous  to  Taylor 
V.  Thomas,  22  Wall.,  479. 

The  case  of  the  Citi/  of  Lynchburg  v.  Slaughter,  75  Va.,  57,  is 
not  in  point.  There  the  question  wa:^  as  to  the  validity  of 
certain  negotiable  bonds  issued  by  the  city  in  1864.  The  city 
was  authorized  by  its  charter  to  issue  such  bond;*,  and  there 
was  nothing  on  the  face  of  the  ordinance  under  which  the 
bonds  were  issued  to  show  any  illegal  purpose  in  issuing  them. 
The  defence  was  that  the  bonds  were  issued  in  aid  of  the  re- 
bellion ;  but  this  court  held  that  the  defence  was  not  sustained 
by  the  evidence,  and  that  was  decisive  of  the  case.  The  court, 
however,  added  the  remark  that,  independently  of  this,  the 
defence  could  not  avail  unless  the  plaintiff  had  notice  of  the 
alleged  illegal  purpose. 

Whether  the  latter  view  is  reconcilable  with  the  decisions 
of  the  Supreme  Court  of  the  United  States,  one  of  which  is 
Thomas  v.  Cily  of  Bichmond,  holding  that  any  contract  in  aid 
of  the  rebellion  is  void,  and  cannot  be  enforced  in  the  courts 
of  this  country,  we  need  not  stop  to  inquire,  since  here  the 
holders  of  the  notes  took  them,  in  contemplation  of  law,  with 
notice  of  their  invalidity. 

Decrbb  affibmbd. 
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Taylor  v.  Cussen. 

Junk  15th,  1893. 

1.  Married  Women — Trust  deed — Separate  estate. — A  deed  of  trust  executed 

by  a  married  woman  and  her  trustee  on  her  equitable  separate  estate  in 
land,  her  husband  not  joining  in  the  deed,  is  void. 

2.  Idem — Rents  and  profits. — Such  trust  deed  is  not  an  incumbrance  on  the 

rents  and  profits  of  such  estate  where  it  does  not  appear  that  the  loan 
secured  by  the  deed  was  for  her  benefit,  and  where  her  intention  was  to 
create  a  specific  lien  on  the  estate. 

3.  Husband — Estoppel. — Where  husband  was  not  guilty  of  any  fraud,  actual 

or  constructive,  in  negotiating  the  loan,  he  is  not  estopped  from  denying 
the  validity  of  such  deed. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Appeal  from  decree  from  the  chancery  court  of  the  city  of 
Richmond,  rendered  May  10,  1892,  in  a  suit  in  equity  wherein 
William  J.  Cussen  was  plaintiff  and  William  G.  Taylor  and 
others  were  defendants.     Opinion  states  the  case. 

F.  M,  Connor  and  B,  T.  Barrett^  for  appellants. 

Meredith  ^  Cocke  and  Jackson  Guy,  for  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

By  deed  bearing  date  September  7,  1869,  one  Walthall 
conveyed,  for  valuable  consideration,  to  John  C.  Gibson,  trus- 
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tee  for  Ophelia  V.  Cussen,  a  married  woman,  three  unim- 
proved lots  situate  in  that  part  of  Richmond  known  as  Fulton. 
This  deed  was  recorded  in  1871.  On  the  27th  of  June,  1873, 
William  J.  Cussen,  the  husband  of  the  said  Ophelia,  nego- 
tiated a  loan  for  $4,800  with  the  Dollar  Savings  Bank,  for 
which  sundry  notes  were  executed  by  Gibson,  trustee,  payable 
to  his  own  order,  and  endorsed  by  him  ;  and  on  the  same  day 
Gibson  and  Mrs.  Cussen  (without  the  concurrence  of  her  hus- 
band) executed  a  deed  of  trust  on  the  lots  to  secure  these  notes. 

In  February,  1875,  several  of  the  notes  being  due  and  un- 
paid, the  trustees  in  the  deed  of  trust  advertised  the  lots  for 
sale,  whereupon  Mrs.  Cussen,  suing  by  her  next  friend,  David 
Parr,  filed  her  bill  for  an  injunction,  alleging  that  the  deed  of 
trust  was  void,  and  an  injunction  was  awarded.  Afterwards 
the  trustees  of  the  bank,  who  were  also  made  defendants,  an- 
swered the  bill,  averring  that  the  lots  in  question  were  in  reality 
the  property  of  the  said  W.  J.  Cussen,  and  that  the  convey- 
ance had  been  taken  in  the  name  of  Gibson,  trustee,  as  a  cloak 
to  protect  them  from  the  claims  of  his  (Cussen's)  creditors.  It 
was  also  averred,  but  of  this  there  was  no  proof,  that  the  money 
loaned  by  the  bank  had  been  used  in  improving  the  property. 

On  the  13th  of  November,  1884,  the  lots  were  conveyed  by 
Gibson  and  Mr.  and  Mrs.  Cussen  to  one  Schwartz,  who,  on  the 
same  day,  conveyed  them  to  Cussen,  the  consideration  ex- 
pressed in  both  deeds  being  five  dollars.  Some  time  after- 
wards Mrs.  Cussen  died,  and  the  suit  was  revived  in  the  name 
of  William  J.  Cussen  as  sole  plaintiff. 

Under  a  subsequent  decree,  the  cause  was  referred  to  a  com- 
missioner for  certain  inquiries,  who  reported  (1)  that  Mrs. 
Cussen  took  under  the  deed  of  September  7, 1869,  an  equitable 
estate;  (2)  that  the  deed  of  trust  of  the  27th  of  June,  1873, 
was  void ;  but  (3)  that  W.  J.  Cussen  was  estopped  by  his  con- 
duct to  deny  its  validity.  This  report  was  confirmed,  except 
in  the  latter  particular,  and  a  perpetual  injunction  granted  by 
the  decree  complained  of. 

Vol.  xc — 6 
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We  are  of  opinion  that  there  is  no  error  in  the  decree.  As- 
suming, for  the  purposes  of  the  present  case,  that  Mrs.  Cussen 
took  under  the  deed  of  September  7,  1869,  a  separate  equita- 
ble estate,  as  contended  for  by  the  appellants,  it  is  clear  that 
the  deed  of  trust  is  void. 

The  doctrine  is  well  established  in  Virginia  that  a  married 
woman,  having  an  equitable  separate  estate  in  land,  can  dis- 
pose of  the  corpus  only  by  will  or  by  deed  with  the  concur- 
rence of  her  husband  (L  e.,  in  the  mode  prescribed  by  the 
statute  for  the  alienation  of  real  estate  by  a  married  woman), 
unless  the  instrument  creating  the  estate  otherwise  provides. 
This  has  been  so  often  decided  as  to  be  no  longer  an  open 
question  in  this  court.  McChesnn/  v.  Brown,  25  Qratt.,  398; 
Christian  ^  Gunn  v.  Keene,  80  Va.,  369,  and  rases  cited. 

In  the  present  case  the  instrument  creating  the  estate 
neither  prescribes  a  mode  of  alienation  nor  imposes  any 
restriction  upon  the  power  of  alienation ;  so  that  the  deed  of 
trust,  executed,*  as  it  was,  by  Mrs.  Cussen  without  the  concur- 
rence of  her  husband,  was  without  any  legal  effect  whatever, 
so  far  as  she  was  concerned,  and  so  far  as  the  trustee  who 
united  in  it  is  concerned,  it  was  vltra  vires  and  void.  Green  v. 
Gaibome,  83  Va.,  386. 

It  is  contended,  however,  that  the  deed,  though  void  as  an 
alienation  of  the  corpus  of  the  trust  estate,  must  be  treated  aa 
an  incumbrance  on  the  rents  and  profits.  But  there  is  no  au- 
thority for  such  a  position.  The  decisions  of  this  and  other 
courts  in  which  the  general  engagements  ot  a  married  woman 
have  been  held  a  charge  on  her  separate  equitable  .estate  (i.  t,y 
the  personalty  and  the  rents  and  profits  of  the  real  estate)  pro- 
ceed on  the  ground  of  a  presumed  intention  on  her  part  ta 
make  the  estate  so  liable.  But  no  such  general  intention  can 
be  implied  in  the  present  case,  because  the  notes  which  were 
intended  to  be  secured  by  the  deed  of  trust  were  not  signed  by- 
Mrs.  Cussen,  nor  does  it  appear  that  the  loan  was  for  her 
benefit,  and  it  is  clear,  besides,  that  her  sole  object  in  execu- 
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ting  the  deed  was  to  create  a  specific  Uen  on  the  estate  for  the 
payment  of  the  notes.  Frank  ^  Adler  v.  LUienfieldj  38  Gratt., 
377,  899;  Geiger  v.  Blackky,  86  Va.,  328. 

The  only  remaining  question,  then,  is  whether  W.  J.  Cus- 
sen  (who  is  now,  as  we  have  said,  the  owner  of  the  property) 
is  estopped  to  deny  the  validity  of  the  deed. 

"In  all  this  class  of  cases,"  says  Judge  Story,  "the  doctrine 
proceeds  upon  the  ground  of  constructive  iraud,  or  of  gross 
negligence,  which  in  effect  implies  fraud.  And,  therefore, 
where  the  circumstances  of  the  case  repel  any  such  inference, 
although  there  may  bo  some  degree  of  negligence,  yet  courts 
of  equity  will  not  grant  relief.  It  has,  accordingly,  been  laid 
down  by  a  very  learned  judge,  that  the  cases  on  this  subject 
go  to  this  result  only,  that  there  must  be  positive  fraud,  or  con- 
cealment, or  negligence,  so  gross  as  to  amount  to  constructive 
fraud."  1  Story  Eq.,  §  391.  And  as  fraud  is  not  presumed, 
but  when  charged  must  be  strictly  proven,  the  authorities  uni- 
formly hold  that  the  evidence  to  establish  an  estoppel  by  con- 
duct must  be  clear,  precise,  and  unequivocal.  Indeed,  cer- 
tainty is  essential  to  all  estoppels.  Boiling  v.  Mayor  of 
Petersburg,  3  Rand.,  663,  576. 

Bigelow  lays  it  down,  on  the  authority  of  numerous  adjudged 
cases,  that  the  following  elements  must  be  present  in  order  to 
an  estoppel  by  conduct,  viz:  1.  There  must  have  been  a  false 
representation  or  concealment  of  a  material  fact.  2.  The  rep- 
resentation must  have  been  made  with  knowledge  of  the  facts. 
3.  The  parly  to  whom  it,  was  made  must  have  been  ignorant 
of  the  truth  of  the  matter.  4.  It  must  have  been  made  with 
the  intention  that  the  other  party  should  act  upon  it;  and  6. 
The  other  party  must  have  been  induced  to  act  upon  it.  Bige- 
low, Estop.  (3d  ed.),  484.  Ajid  the  same  author  says  further 
(at  p.  490)  that  the  misrepresentation  must  be  plain,  not  doubcr 
fill,  or  matter  of  mere  inference  or  non^expert  opinion. 

These  principles  were  recognized  by  the  Supreme  Court  of 
the  United  States  in  Brant  v.  Va.  Coal  ^  Irm  Co.,  93  U.  S.^ 
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326,  where  it  was  said  to  be  essential  to  the  application  of  the 
principle  of  equitable  estoppel  with  respect  to  the  title  of  real 
estate  that  "the  party  claiming  to  have  been  influenced  by  the 
<;onduct  or  declarations  of  another  to  his  injury,  was  himself, 
not  only  destitute  of  knowledge  of  the  state  of  the  title,  but 
also  of  any  convenient  and  available  means  of  acquiring  such 
knowledge,"  and  that  "  where  the  condition  of  the  title  is 
known  to  both  parties,  or  both  have  the  same  means  of  ascer- 
oertaining  the  truth,  there  can  be  no  estoppel."  See,  also, 
Hill  V.  Epley,  31  Pa.  St.,  331;  Kingman  v.  Graham,  51  Wis., 
232;  Bales  v.  Perry,  51  Mo.,  449. 

Tested  by  these  familiar  principles,  the  decree  granting  the 
prayer  of  the  bill  is  clearly  right.  There  is  no  proof  of  any 
false  representation  or  concealment  on  the  part  of  the  appellee 
when  the  loan  in  question  was  effected,  nor  is  any  one  of  the 
essential  elements  of  estoppel  established  by  the  evidence. 

Much  was  said  in  the  argument  at  the  bar  as  to  the  alleged 
fraud  of  the  appellee  in  having  the  property  conveyed,  in  the 
first  instance,  to  a  trustee  for  the  purpose  of  protecting  it  from 
the  claims  of  creditors.  But  as  to  this  charge,  it  is  enough  to 
say  that  the  commissioner,  to  whom  the  cause  was  referred, 
reported  that  the  property  was  paid  for  by  Gibson  with  money 
held  by  him  as  trustee  for  Mrs.  Cussen,  and  there  having  been 
no  exception  to  the  report  on  that  ground,  the  finding  of  the 
•commissioner  is  conclusive  here.  Smmons  v.  SimrnonSy  33 
Gratt.,  451;   Cralle  v.  Q^alle,  84  Va.,  198. 

Moreover,  the  deed  to  Gibson  was  duly  recorded  several  years 
before  the  loan,  for  which  the  deed  of  trust  was  given,  was 
negotiated,  and  the  bank  was  presumably  acquainted  at  the 
time  with  the  condition  of  the  title.  It  appears  that  on  several 
prior  occasions  it  loaned  money  an  the  trustee's  notes,  taking 
as  security,  in  each  instance,  a  deed  of  trust  on  the  lots,  exe- 
<5uted  by  the  trustee  alone.  This  money,  it  seems,  was  used 
by  the  appellee  in  improving  the  property,  and  was  afterwards 
paid  back  to  the  bank  by  him  out  of  his  own  means. 
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For  what  purpose,  however,  the  loan  in  question  was  effected ,^ 
or  how  the  money  was  used,  does  not  appear.  In  the  language 
of  the  commissioner's  report,  "the  trust  deed  does  not  show 
on  its  face  for  what  purpose  the  notes  were  executed,  nor  do 
the  notes  themselves  show  it,  nor  does  the  testimony  throw  any 
light  on  the  subject."  All  that  is  shown  is  that  the  loan  wa& 
negotiated  by  Cussen;  but  what  took  place  between  the  par- 
ties at  the  time  does  not  appear.  It  is  quite  probable,  especially 
in  view  of  the  previous  course  of  dealing  between  the  parties,^ 
that  the  deed  of  trust  was  considered  by  the  bank  a  valid  secu- 
rity for  the  loan,  and,  therefore,  that  Cussen  was  not  required 
to  unite  in  it.  At  all  events,  the  record  is  destitute  of  any  evi- 
dence which  brings  the  case  within  the  principles  above  stated. 

The  case,  in  short,  as  shown  by  the  record,  is  simply  this: 
That  a  loan  was  negotiated  by  Cussen,  for  which  the  trus- 
tee's notes  were  given,  which  were  intended  to  be  secured  by 
the  deed  of  trust ;  but  that  he  made  any  representations  as  to 
the  title,  which  was  a  matter  of  record,  or  that  he  even  ex- 
pressed an  opinion,  or  supposed,  that  his  uniting  in  the  deed 
was  essential  to  its  validity,  or  that  he  offered,  or  was  expected, 
to  unite  in  it,  or  was  guilty  of  deception  or  wrong-doing  of  any 
sort,  to  the  injury  of  the  bank,  does  not  appear.  As  to  all 
these  matters  the  record  is  silent;  and  as  the  onus  was  upoa 
the  appellants  to  establish  the  alleged  estoppel,  it  follows  that 
the  decree  must  be  affirmed. 


Decree  affirmed. 
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Syllabus — Statement. 


Waring  v.  Bbtts. 
June  15th,  1893. 

1.  Nrootiablb  Instbumbnts — PreaerUment  and  demand. — A  note  payable  at  a 

bank  is  suflBciently  presented  to  the  endorser  and  last  manager  of  the 
bank,  at  his  residence  after  5  P.  M.,  where  the  bank  has  ceased  to  exist 

2.  Idem — Exhibition  waived, — If  on  demand  of  payment  of  such  note,  exhi- 

bition thereof  is  not  asked  for,  and  the  person  of  whom  demand  is 
made,  declines  on  other  grounds,  formal  presentment  by  actual  exhibi- 
tion is  waived. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Error  to  judgment  of  corporation  court  of  Danville,  ren- 
dered 6th  October,  1892. 

This  action  was  debt  on  a  negotiable  note  for  J500  against 
J.  L.  Waring,  W.  L.  Waring,  Jr.,  and  I.  D.  Blair,  maker  and 
indorsers  of  the  said  note,  by  E.  Betts,  the  owner  of  the  same. 
The  note  was  negotiable  and  pajable  at  the  Business  Men's 
Bank,  of  Richmond,  Va.,  a  young  concern  at  the  date  of  the 
execution  of  the  note,  but  it  went  out  of  existence,  ceased  to 
do  business,  and  distributed  its  assets  before  the  maturity  of 
the  note. 

At  the  time  of  the  maturity  of  the  note  it  was  not  paid,  and 
the  action  was  instituted  against  maker  and  indorsers  of  the 
same  as  stated. 

The  defence  was  by  demurrer,  and  by  plea  of  nil  debetj  and 
the  defence  is  by  the  indorsers  that  the  note  was  not  presented 
for  payment  nor  duly  protested,  and  that  they  are  not  bound. 
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The  case  was  tried  by  a  jury  and  a  special  verdict  rendered, 
which  is  as  follows : 

We,  the  jury,  sworn  to # speak  the  truth  upon  the  issue 
joined,  upon  our  oath  say  that  the  defendant,  J.  L.  Waring, 
executed  a  note  in  writing  in  words  and  figures — to  wit : 

[Note  of  defendants.] 

DANVILLE,  VA.,  April  26th,  1892. 
$500. 

Four  months  after  date  I  promise  to  pay  to  the  order  of 
myself,  with  interest,  until  paid,  five  hundred  dollars,  for  value 
received,  negotiable  and  payable,  without  offset,  at  the  Busi- 
ness Men's  Bank,  of  Richmond,  Va.,  and  we,  the  makers  and 
indorsers  of  this  note,  hereby  severally  waive  the  benefit  of 
our  homestead  exemption  as  to  this  debt. 

J.  L.  WARING. 

No.  — ,  Due  26-29  Aug. 

[Indorsers  of  note.] 

And  other  defendants  indorsed  said  note,  "J.  L.  Waring, 
Jr.,  J.  D:  Blair;"  that  said  note  was  held  by  W.  S.  Patton,  Sons 
4  Co.,  bankers,  in  Danville,  on  the  29th  August,  1892,  in  their 
possession,  in  Danville;  that  said  W.  S.  Patton,  Sons  &  Co. 
sent  the  following  telegram  : 

[Telegram  of  W.  S.  Patton,  Sons  &  Co.  to  notary.] 

DANVILLE,  VA.,  Aug.  29th,  1892. 

To  J.  F.  Glenn,  Cashier  Merchants'  National  Bank,  Rich- 
mond, Va. : 

We  have  failed  to  forward  for  collection  note  of  J.  L.  Waring 
to  his  order,  indorsed  by  him,  W.  L.  Waring,  Jr.,  and  J.  D. 
Blair,  dated  26th  April,  1892,  payable  four  months,  at  Business 
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Men's  Bank,  Richraond,  Va.,  for  five  hundred  dollars.  Will 
send  it  to  you  by  messenger  to-day.  In  meantime  demand 
payment  of  it  in  bank  hours,  and,  if  not  paid,  have  it  protested 
to-day.     Protect  us. 

W.  S.  PATTOX,  SONS  &  CO. 

Which  was  received  by  John  F.  Glenn,  cashier  of  Merchants^ 
National  Bank,  Richmond,  Va.,  (one  of  the  witnesses  of  Rich- 
mond) between  1  and  2  P.  M.  on  29th  August,  1892 ;  that  said 
John  F.  Glenn,  as  a  notary  public  for  the  city  of  Richmond, 
made  a  demand  on  W.  L.  Waring,  Jr.,  one  of  the  defendants, 
showing  him  said  writing  describing  said  note,  at  room  6, 
Ilanewinckel  Building,  at  2:30  P.  M.  on  the  29th  August, 
1892,  for  the  payment  of  said  note,  and  he  declined  to  pay  it, 
and  said  W.  L.  Waring,  Jr.,  said  that  he  was  not  authorized  to 
represent  said  Business  Men's  Bank;  that  the  funds  of  the 
bank  had  all  been  distributed;  that  there  were  no  assets  of  the 
bank  in  his  hands;  that  the  only  place  of  business  the  said 
Business  Men's  Bank  had  on  the  29th  August,  1892,  was  at 
No.  5  Hanewinckel  Building,  Richmond,  Va. ;  that  W.  L. 
Waring,  Jr.,  was  the  principal  manager  of  said  Business  Men's 
Bank  aftairs  on  the  29th  August,  1892 ;  that  previous  to  the 
29th  August,  1892,  the  Business  Men's  Protective  Union,  under 
whose  charter  the  Business  Men's  Bank  was  doing  business, 
had  determined  to  cease  to  do  banking  business,  and  had  dis- 
tributed its  assets;  that  at  or  subsequent  hour  on  the  29th 
August,  1892,  at  5:30  P.  M.,  said  John  F.  Glenn  went  to  the 
said  office  ot  W.  L.  Waring,  Jr.,  No.  5  Hanewinckel  Building, 
with  the  said  note  in  his  possession,  which  had  been  brought 
to  him  by  W.  F.  Patton,  one  of  the  firm  of  W.  S.  Patton,  Sons 
&  Co.,  after  5  P.  M.,  on  August  22,  1892,  to  demand  payment 
of  said  note,  and  not  finding  said  W.  L.  Waring,  Jr.,  in  at  that 
time,  went  immediately  to  the  home  of  said  W.  L.  Waring, 
Jr.,  to  demand  payment,  but  did  not  find  him  at  his  residence, 
whereupon  said  John  F.  Glenn,  as  notary  public,  protested  said 
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note,  and  gave  legal  notice  of  protest,  as  set  out  in  the  follow- 
ing protest : 

[Protest] 

Virginia — City  of  Richmond — to  wit  : 

Know  all  men  by  these  presents,  that  I,  John  F.  Glenn,  a 
notary  public  in  and  for  the  city  aforesaid,  duly  comraissioned 
and  qualified,  at  the  request  of  the  cashier  of  the  Merchants' 
National  Bank,  of  Richmond,  on  the  29th  day  of  August,  in 
the  year  of  our  Lord,  1892,  presented  the  note,  a  copy  of 
which  is  the  reverse  of  this  written  at  the  place  of  business, 
and,  also,  at  the  residence  ot  W.  L.  Waring,  Jr.,  former  vice- 
president  of  the  Business  Men's  Bank,  at  which  bank  said 
note  is  payable,  the  said  Business  Men's  Bank  being  no  longer 
in  existence,  and  not  having  an  office  or  other  place  of  busi- 
ness, and  demanded  payment  of  the  same,  the  period  limited 
having  expired.  I  also  made  diligent  search  and  inquiry  in 
order  to  demand  payment  of  the  inaker,  but  was  not  able  to 
find  that  the  said  maker  or  said  note,  he  being  a  non-resident, 
had  no  office  or  place  of  business  in  the  city  aforesaid.  Where- 
fore I,  the  said  notary,  do  hereby  protest  the  said  note,  as  well 
against  the  indorsers  as  against  the  maker  aforesaid,  and  all 
others  whom  it  did  and  may  concern,  for  all  loss,  damages, 
principal,  interest,  costs,  and  charges  sustained,  or  to  be  sus- 
tained, by  reason  of  the  non-payment  aforesaid,  and  I,  there- 
upon, on  the  same  day,  addressed  written  notices  to  the 
indorsers  of  the  said  note,  informing  them  of  the  demand, 
non-payment,  and  protest  and  dishonor  thereof,  and  that  the 
holders  look  to  them  for  its  payment,  and  directed  one  to  each 
indorser  at  his  postoffice  address  as  follows : 

W.  L.  Waring,  Jr.,  City  of  Richmond. 
J.  D.  Blair,  Danville,  Virginia. 

Paid  postage  and  deposited  them  in  the  postoffice  in  this 
city,  to  be  forwarded  by  first  mail. 

Vol.  xc — 7 


Digitized  by 


Google 


50  Waring  v.  Betts. 


statement. 


In  testimony  of  all  which  I  have  hereunto  subscribed  my 
name  and  affixed  ray  notarial  seal  at  the  city  of  Richmond 
aforesaid,  the  day  and  year  aforesaid. 

J.  F.  GLEXN, 
Notary  Public,  Richmond,  Ya. 
Notarial  charges,  $3. 

That  no  part  of  said  note  and  costs  of  protest  has  been  paid ; 
that  at  the  time  said  John  F.  Glenn  demanded  payment  of 
said  note  at  2:30  P.  M.  August  29th,  1892,  W.  L.  Waring,  Jr., 
did  not  demand  the  production  of  the  note  sued  on  in  this  suit; 
that  J.  L.  Waring  and  J.  D.  Blair  resided  in  Danville  on  the 
29th  August,  1892,  and  neither  had  a  place  of  business  in  Rich- 
mond, Va.,  but  whether  or  not,  upon  the  whole  matter  afore- 
said, the  issue  joined  be  for  the  plaintiff  or  for  the  defendant, 
we,  the  jury,  do  not  know,  and,  therefore,  we  pray  the  advice 
of  the  court,  and  if,  upon  the  whole  matter,  it  shall  seem  to 
the  court  that  the  issue  is  for  the  plaintiff  upoifsaid  issue,  and, 
in  that  case,  we  assess  the  damages  of  the  plaintiff  $503,  with 
interest  thereon  from  29th  August,  1892.  But  if,  upon  the 
whole  matter  aforesaid,  it  shall  seem  to  the  court  that  the  issue 
is  for  the  defendant,  then  we,  the  jury,  find  for  the  defendants, 
W.  L.  Waring  and  J.  D.  Blair,  upon  the  said  issue ;  that  the 
business  hours  of  the  banks  in  Richmond  were  from  9  A.  M. 
to  3  P.  M.,  though  it  is  the  custom  in  Richmond  to  demand 
payment  after  3  P.  M. 

H.  A.  COBB,  Foreman. 

Whereupon  it  appearing  to  the  court  that  the  law  was  for 
the  plaintiff^,  judgment  was  rendered  for  the  plaintiff",  against 
the  defendant  in  the  sum  of  $503,  with  interest  from  the  29th 
day  of  August,  1892,  as  by  the  jury  in  their  verdict  ascer- 
tained. Whereupon  the  plaintiff  applied  for  and  obtained  a 
writ  of  error  to  this  court. 

Berkeley  ^  Harrison^  for  plaintiffs  in  error. 
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E,  E.  BouldiUj  for  defendant  in  error. 

Lacy,  J.,  (after  stating  the  case)  delivered  the  opinion  of  the 
court. 

The  first  question  arising  here  is  that  raised  by  the  de- 
murrer. The  declaration  stutes  a  good  case,  and  sets  forth 
that  on  its  due  day  it  was  duly  presented  for  payment  of  the 
sum  of  money  therein  specified,  required,  payment  refused, 
and  that  it  was  duly  protested,  &c. 

And  the  defendants'  demurrer  to  the  plaintiii's  declaration 
was  properly  overruled. 

The  claim  of  the  defendants  is  that  there  was  no  present- 
ment ot  the  note,  because  when  payment  was  demanded  of  the 
indorser,  W.  L.  "Waring,  Jr!,  manager  of  the  late  Business  Men's 
Bank,  Mr.  Glenn  did  not  have  the  note  in  his  possession,  and 
could  not  have  presented  it,  but  as  has  been  seen  from  the 
facts  found  by  the  jury,  payment  was  refused  by  Waring,  and 
the  note  not  asked  for,  but  payment  refused,  and  the  statement 
made  that  he  was  not  authorized  to  represent  the  bank  which 
had  ceased  to  do  business  and  had  distributed  its  assets. 

Presentment  of  the  bill  or  note  and  demand  of  payment 
should  be  made  by  an  actual  exhibition  of  the  instrument 
itself;  or  at  least  the  demand  of  payment  should  be  accompa- 
nied by  some  clear  indication  that  the  instrument  is  at  hand 
ready  to  be  delivered,  and  such  must  really  be  the  case.  This 
is  requisite  in  order  that  the  drawer  or  acceptor  may  be  able 
to  judge  (1)  of  the  genuineness  of  the  instrument ;  (2)  of  the 
right  of  the  holder  to  receive  payment;  and  (3)  that  he  may 
immediately  reclaim  possession  of,  upon  paying  the  amount. 
If,  on  demand  of  payment  the  exhibition  of  the  instrument  is 
not  asked  for,  and  the  party  of  whom  demand  is  made  decline 
on  other  grounds,  a  formal  presentment  by  actual  exhibition  of 
the  paper  is  considered  as  waived.  Dan.  on  Neg.  Inst.,  p.  486, 
I  654,  citing  Lockwood  v.  Crawford^  18  Conn.,  361,  and  Fall 
Biver  Union  Bank  v.  WiUardy  6  Metcalf,  216. 
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All  the  parties  subsequent  to  the  principal  payer  are  bound 
only  as  his  guarantors,  and  promise  to  pay  only  on  condition 
that  a  proper  demand  of  payment  be  made,  and  due  notice  be 
given  to  them  in  case  the  note  or  bill  is  dishonored.  And  we 
repeat  this  as  one  of  the  fundamental  principles  of  the  law  of 
negotiable  paper ;  and  the  infrequency  and  the  character  of  the 
circumstances  which  will  excuse  the  holder  from  making  this 
demand,  and  still  preserve  to  him  all  his  rights  as  effectually 
as  if  it  were  made,  will  illustrate  the  stringency  of  the  rule 
itself.  Parsons  on  notes  and  bills,  Vol.  I.,  442.  The  question 
of  excuse,  then,  will  depend  upon  whether  due  diligence  has 
been  used,  and  presents  the  ordinary  inquiry  as  to  negligence. 
The  principal  excuses  resolve  themselves  into  two  classes — 

First.  The  impossibility  of  demand. 

Second.  The  acts,  words,  or  position  of  a  party,  proving  that 
he  had  no  right,  or  waived  all  right  to  the  demand  ot  the 
waiver  of  which  he  would  avail  himself. 

That  impossibility  should  excuse  non-demand  is  obvious,  for 
the  law  compels  no  one  to  do  what  he  cannot  perform.  But  it 
must  be  actual  and  not  merely  hypothetical;  and  though  it 
need  not  be  absolute,  no  slight  difficulty  will  have  this 
ettect.     Id. 

The  circumstances  which  will  excuse  a  demand  are  such 
generally  as  a{)ply  to  a  failure  to  present  and  demand  payment 
within  the  required  time,  not  absolutely.     Parsons,  444,  445. 

In  this  case  the  presentment  of  the  note  was  not  made  at 
bank  within  the  usual  bank  hours,  with  the  note  in  possession, 
but  as  we  have  seen,  this  was  excused  in  thia  case  (1)  by  the 
fact  that  there  was  no  bank  to  present  it  at,  and  (2)  because 
payment  was  refused  upon  the  ground  that  the  bank  had 
ceased  to  do  business,  and  its  assets  distributed,  and  the  note 
was  not  asked  for,  nor  required,  payment  being  refused  on 
other  grounds,  the  right  to  have  it  produced  must  be  consid- 
ered as  waived. 

The  note,  however,  was  carried,  during  the  day,  to  the  place 
of  business  of  the  late  manager  of  the  bank,  and  the  indorser 
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sought  to  be  charged,  and  this  beuig  closed,  it  was  carried  to 
his  residence,  and  that  being  also  closed,  it  could  not  be  pre- 
sented to  him,  and  although  it  was  not  in  banking  hours,  it 
was  during  the  day  time  and  before  the  hours  of  rest. 

When  the  note  is  payable  at  a  bank,  it  is  to  be  presented 
during  banking  hours;  and  the  payer  is  allowed  until  the  ex- 
piration of  banking  hours  for  payment.  But  when  not  to  be 
made  at  bank,  but  to  an  individual,  presentment  may  be  made 
at  any  reasonable  time  during  the  day  during  what  are  termed 
business  hours,  which,  it  is  held,  range  through  the  whole  day 
to  the  hours  of  rest  in  the  evening.  Parsons,  447,  citing  Cay- 
uga County  Bank  v.  Hune^  2  Hill,  635;  Nelson  v.  FotteraU^  7 
Leigh,  194. 

And  in  the  case  of  Fainsworth  v.  AUeUj  4  Gray,  453,  a  pre- 
sentment made  at  9  P.  M.  at  the  maker's  residence,  ten  miles 
from  Boston,  when  he  and  his  family  had  retired,  was  held 
sufficient. 

And  in  Barclay  v.  Bailey^  2  Camp.,  527,  Lord  Ellenborough 
sustained  a  presentment  made  as  late  as  8  P.  M.  at  the  house 
of  a  trader. 

It  is  only  when  presentment  is  at  the  residence  that  the  time 
is  extended  into  the  hours  of  rest.  If  it  is  at  the  place  of  busi- 
ness, it  must  be  during  such  hours  when  such  places  are  cus- 
tomarily open,  or,  at  least,  while  some  one  is  there  competent 
to  give  an  answer.     Parsons^  448. 

In  this  case  there  was  no  presentment  to  the  maker,  who 
could  not  be  found,  which,  however,  was  unnecessary  under 
section  2842  of  the  Code  of  Virginia.  The  protest  was  in  due 
form,  and  duly  protested,  which  was  authorized  by  section 
2849  of  the  Code,  although  the  said  note  was  payable  at  a 
bank  in  this  State.  And  under  section  2850  is  prima  facie 
proof  of  the  facts  stated  therein,  and  are  substantially  in  ac- 
cordance with  the  finding  of  the  jury.  It  therefore  appears 
that  such  presentment  as  was  requisite  was  made  to  the  indor- 
ser  and  late  manager  of  the  bank,  and  that  it  was  impossible 
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to  preseut  the  same  at  the  bank  named  therein,  as  it  had 
ceased  to  exist.  We  must,  therefore,  conclude  that  there  has 
been  sufficient  diligence  on  the  part  of  the  plaintiff,  and  that 
the  judgment  of  the  court  below  in  his  favor  was  right,  and 
should  be  affirmed. 


Judgment  affirmed. 
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Burroughs  v.  Taylor. 

June  15th,  1893. 

Absent,  Lacy,  J. 

Pbohibition — Justices — New  Trial. — A  writ  of  proMbition  wiU  be  granted  to 
restrain  a  justice  from  allowing  a  new  trial  after  more  than  thirty  days 
after  judgment,  and  to  restrain  defendant  from  proceeding  after  such  new 
trial  is  allowed. 

Argued  at  Richmond.     Decided  at  Wjtheville. 

Error  to  judgment  of  the  judge  of  the  circuit  court  of  Ma- 
thews county,  rendered  in  vacation,  December  6, 1891,  on  pe- 
tition of  Charles  F.  Taylor  and  Richar.d  M.  Taylor,  partners 
in  the  name  of  Charles  F.  Taylor  &  Co.,  against  George  W. 
Burroughs  and  Lemuel  James,  for  a  writ  of  prohibition. 

J.  N.  StubbSf  for  plaintiffs  in  error. 

John  Donovayiy  and  Cardwell  Sf  QirdweU^  for  defendants  in 
error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court 

The  record  discloses  that  Charles  F.  Taylor  &  Co.  brought  a 
warrant  before  Lemuel  James,  a  justice  of  the  peace  of  Ma- 
thews county,  Virginia,  against  the  appellant,  George  W.  Bur- 
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roughs,  for  the  sum  of  $71  90,  with  interest  thereon  from  llth 
day  of  July,  1890,  which  said  warrant  was  tried  and  judgment 
rendered  by  the  said  justice,  on  the  3d  day  of  October,  1891, 
against  the  said  Qeorge  W.  Burroughs,  in  favor  of  the  said 
Charles  F.  Taylor  &  Co.,  for  $71  90,  with  interest  thereon  from 
the  llth  day  of  July,  1890,  and  the  costs. 

On  the  17th  of  October,  1891,  notice  of  a  motion  for  a  new 
trial,  to  be  made  on  the  9th  day  of  November,  1891,  was 
acknowledged  by  counsel  for  the  plaintiff;  and  on  the  said 
9th  day  of  November,  1891,  a  new  trial  was  granted  by  the 
said  justice. 

More  than  thirty  days  having  elapsed  from  the  date  of  the 
rendition  of  the  judgment,  the  justice  had  no  jurisdiction  to 
award  a  new  trial  (section  2946,  Code  of  1887);  and  the  jus- 
tice being  without  jurisdiction  in  the  case,  he  was  properly 
restrained  by  the  order  of  prohibition  issued  by  the  judge  of 
the  circuit  court  of  Mathews  county  complained  of.  Hogan 
V.  Guigon^  J^g^i  29  Qratt. :  "The  writ  of  prohibition  lies  to 
restrain  an  inferior  court  from  acting  in  a  matter  of  which 
it  has  no  jurisdiction."    (88  Va.,  608.) 

Our  judgment  is  to  affirm  the  action  of  the  judge  of  the 
circuit  court  of  Mathews  county  complained  of. 

Judgment  affirmed. 
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Saunders  v.  Smith. 

Peebles  v.  Watts'  heirs  &  al. 

June  22d,  1893. 

Chancery  Practice — Joinder  of  Suits. — A  decree  that  land  of  a  decedent  is 
assets  for  the  payment  of  the  debts  and  of  a  deed  of  trust  thereon  duly 
executed  and  recorded,  is  proper  in  a  suit  to  enforce  the  lien  of  the 
deed  of  trust,  where  the  plaintiff,  in  another  suit  tried  with  it,  foils  to 
prove  his  title  thereto  claimed  on  the  ground  that  he  had  paid  for  it  in 
the  decedent's  lifetime,  but  had  not  received  a  conveyance  of  it. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Appeal  from  two  decrees  of  circuit  court  of  Nelson  county, 
rendered  at  the  March  and  September  terms  thereof,  in  1890, 
in  two  united  causes  therein  pending,  styled  "A.  P.  Saunders 
r.  Alexander  Smith,  et<3.,"  and  **  J.  R.  Peebles  v.  B.  B.  Watts' 
heirs,  etc."     Opinion  states  the  case. 

Caskie  ^  Coleman^  for  appellants. 

5.  jB.  W^Ai^eAear,  for  appellees. 

Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

The  first  mentioned  of  the  said  causes  w^as  instituted  by  the 
said  A*  P.  Saunders  against  the  heirs  of  B,  B.  Watts,  deceased, 
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to  enforce  the  alleged  title  of  the  said  A.  P.  Saunders  to  a  cer- 
tain tract  of  land  in  Nelson  county,  Virginia,  which  he  alleged 
he  had  bought  from  the  said  Watts  and  paid  for  in  the  lifetime 
of  said  Watts,  but  which  had  not  been  conveyed  to  the  said 
Saunders;  and  the  suit  of  J.  R.  Peebles  against  the  heirs  of 
the  said  B.  B.  Watts,  deceased,  was  to  enforce  the  lien  of  a 
deed  of  trust  upon  the  same  tract  of  land,  executed  by 
said  Watts  in  his  lifetime,  to  secure  to  the  said  Peebles  the 
payment  of  a  debt  due  by  the  said  Watts  to  the  said  Peebles; 
but  subsequent  to  the  alleged  purchase  of  the  said  land  by 

A.  P.  Saunders  from  B.  B.  Watts,  and  his  full  payment  for  and 
possession  of  the  said  land  under  and  by  virtue  of  a  verbal 
cojitract  of  bargain  and  sale. 

In  the  early  part  of  the  year  1888  B.  B.  Watts  died,  leaving- 
an  estate  of  small  personal  property  and  a  tract  of  land  in 
Nelson  county,  containing  about  eighty-six  acres.  He  died 
without  a  will,  and  his  administrator,  Abram  Smith,  brought  a 
suit  in  the  circuit  court  of  Nelson  county  to  administer  to  his 
personal  estate.  And  in  thai:  suit  a  decree  was  entered  con- 
vening  the  creditors  of  the  deceased,  B.  B.  Watts;  and  a  re- 
port was  made  therein  by  the  commissioner,  and  confirmed  by 
the  court,  showing  the  amount  of  the  personal  estate  of  the 
said  Watts  and  of  the  debts  due  by  him  at  his  death.  And  a 
decree  was  entered  in  the  said  suit  in  favor  of  each  creditor 
for  his  pro  rata  share  of  the  assets  as  ascertained  by  the  said 
report,  which  showed  a  large  deficiency  in  paying  the  debts 
of  the  said  B.  B.  Watts.  On  the  16th  day  of  December,  1882, 
the  said  B.  B.  Watts  executed  a  deed  of  trust,  which  was  duly 
recorded  on  the  same  day,  to  secure  to  J.  R.  Peebles  the  debt, 
reported  in  said  report,  of  $110  75,  as  evidenced  by  bond, 
with  interest  from  December  16,  1882.     After  the  death  of 

B.  B.  Watts,  L.  A.  Saunders  and  A.  P.  Saunders,  her  hus- 
band, Abram  Smith  and  Eliza  J.  Smith,  his  wife  (the  said  L» 
A.  Saunders  and  Eliza  J.  Smith  being  the  children  and  only 
heirs  of  B.  B.  Watts,  deceased,  his  wife  being  dead),  sold  the 
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said  tract  of  eighty-six  acres  of  land  of  which  B.  B.  Watts 
died  seized,  to  one  Shaver  Vaughan  for  the  sum  of  $700. 

The  bill — a  creditor's  bill — of  J.  R.  Peebles  avers,  that  he 
does  not  seek  to  disturb  the  said  sale  of  the  land  to  said 
Vaughan,  but  prays  that  the  sale  money  due  by  the  said 
Vaughan  for  the  said  land  shall  be  decreed  to  pay  the  debt  se- 
cured to  him  by  the  deed  of  trust  aforesaid,  and  that  the  sur- 
plus be  paid  over  to  the  other  creditors  of  the  said  B.  B. 
Watts,  deceased. 

The  two  causes  were  united  and  heard  together  by  the 
court;  and  by  a  final  decree,  entered  October  3,  1890,  it  was 
adjudged,  ordered,  and  decreed  that  the  bill  of  the  plaintiff^ 
A.  P.  Saunders,  in  the  first  named  of  these  causes,  be,  and  the 
same  is  hereby,  dismissed.  And  it  is  further  adjudged,  or- 
dered, and  decreed  that  A.  P.  Saunders  having  wholly  failed 
to  prove  his  claim  of  having  purchased  and  paid  for  the  eighty- 
six  acres  of  land  of  B.  B.  Watts  as  alleged  by  him ;  that  B.  B. 
Watts  died  seized  and  possessed  of  the  eighty-six  acre  tract,  and 
that  the  same  is  assets  for  the  payment  of  his  debts,  and  to 
the  payment  of  the  deed  of  trust  of  J.  R.  Peebles. 

Upon  a  careful  review  of  the  evideuioe  in  the  record,  we 
coucur  fully  with  the  circuit  court,  that  A.  P.  Saunders  has 
wholly  failed  to  prove  his  claim  of  having  purchased  and  paid 
for  the  eighty-six  acre  tract,  and  that  the  same  is  assets  for  the 
payment  of  the  ascertained  and  rei)orted  debts  of  B.  B.  Watts, 
deceased. 

There  is  no  error  in  the  decrees  complained  of,  and  our 
judgment  is  to  afiirm  them. 

Decrees  affirmed. 
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WooDRUM  V.  Gross. 

June  22nd,  1893. 

Sale — Breach — Verdict — Evidence — Case  at  bar. — Defendant  agreed  to  pay 
plaintiff  |200  if  he  procured  Spanish  cigarette  paper  put  up  in  reels 
suitable  for  use  in  defendant's  machine  and  to  buy  1,000  reels  from 
plaintiff.  He  procured  a  sample  reel  of  the  paper,  which  defendant  ap- 
proved and  ordered  500  reels  like  it.  These  plaintiff  procured.  De- 
fendant refused  to  take  them,  claiming  they  were  not  like  the  sample. 
After  some  delay  he  paid  the  $200.  At  trial  of  action  for  price  of  the 
500  reels  an  expert  testified  that  these  reels  were  exactly  like  the  sample. 
Verdict  was  for  plaintiff. 

Held  : 

The  verdict  could  not  be  disturbed. 

Error  to  judgment  of  hustings  court  of  Roanoke  City,  ren- 
dered at  September  term,  1891,  in  an  action  of  assumpsit, 
wherein  Eugene  Gross  was  plaintiff  and  R.  H.  Woodrum  was 
defendant.     Opinion  states  the  case. 

Penn  ^  Cocke,  for  plaintiff  in  error. 

Smith  ^  King,  for  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  briefly  as  follows :  R.  H.  Woodrum,  the  presi- 
dent of  the  International  Cigarette  Machine  Company,  which 
company  used  in  its  business  a  machine  for  the  manufacture  of 
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cigarettes,  called  the  Luddington  machine,  and  being  engaged 
iu  the  enterprise  of  introducing  the  company's  cigarettes  into 
Mexico  and  Cuba,  he  desired  to  procure  Spanish  cigarette 
paper,  suitable  for  making  cigarettes,  and  making  them  in  the 
Luddington  machine,  and  finding  it  a  difficult  task  to  get 
cigarette  papei:  of  Spanish  make  put  up  in  reels  so  as  to  be 
used  on  the  said  machine,  the  Spanish  paper  being  generally 
cut  into  sheets,  suitable  for  doing  the  work  of  cigarette  making 
by  hand.  He  procured  the  services  of  the  defendant  in  error, 
Eugene  Gross,  to  find  and  procure  this  paper  for  him,  and 
agreed  to  pay  him  $200  tor  doing  so,  and  to  order  from  him 
one  thousand  reels  of  this  paper  if  suitable  for  his  purposes.    . 

Paper  was  procured  by  the  said  defendant  in  error,  and  the 
$200  paid,  and  five  hundred  reels  of  the  paper  ordered  by  the 
plaintiflF  in  error,  and  procured  by  the  said  Gross.  But  after  re- 
ceiving one  reel  of  this  paper  upon  the  payment  of  the  $200, 
neglected  and  finally  refused  to  receive  and  pay  for  it,  and 
thereupon  the  defendant  in  error  instituted  his  suit  in  trespass 
on  the  case,  in  assumpsit,  against  the  plaintiff  in  error.  At  the 
trial  the  defendant  demurred  to  the  declaration  of  the  plaintifl^, 
and  to  each  count  thereof,  which  demurrer  the  court  overruled^ 
and  the  case  being  tried  by  a  jury,  there  was  a  verdict  for  the 
plaintiff,  and  his  damages  assessed  at  $770  35. 

Whereupon  the  defendant  moved  the  court  to  set  aside  the 
said  verdict  and  grant  to  him  a  new  trial,  but  the  court  over- 
ruled the  motion  to  set  aside  the  verdict,  and  rendered  judg- 
ment in  accordance  therewith.  Whereupon  the  plaintiff  in 
error  applied  for  and  obtained  a  writ  of  error  to  this  court. 

The  first  assignment  of  error  here  is  the  action  of  the  court 
in  overruling  his  demurrer  to  the  declaration  of  the  plaintiff, 
upon  the  ground  that  the  declaration  did  not  set  forth  the  per- 
formance of  the  conditions  on  his  part  set  forth  in  the  con- 
tract. 

The  declaration  sets  forth  the  cause  of  action  distinctly,  and 
sets  forth  the  performance  on  the  part  of  the  plaintift   his 
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agreement  and  the  refusal  of  the  defendant  to  receive  and  pay 
for  the  same,  and  there  is  no  defect  in  said  declaration  nor  in 
any  count  thereof,  and  there  was  no  error  in  the  action  of  the 
<jourt  in  overruling  the  same. 

The  next  assignment  of  error  is  the  action  of  the  court  in 
overruling  the  motion  of  the  defendant  to  set  aside  the  verdict 
and  grant  to  the  defendant  a  new  trial.  Upon  the  considera- 
tion of  this  motion  we  will  observe  that  the  evidence  of  the 
plaintiff  must  be  considered  by  this  court  upon  the  principles 
of  a  demurrer  to  the  evidence,  which  are  well  understood  by 
the  profession.  Jones  v.  Rivey,  79  Va.,  657;  Moore  v.  R.  ^  jD. 
E.  R,  78  Va.  Rep. 

The  plaintiff'  testified  as  follows: 

In  April,  1890,  I  went  to  the  place  in  Baltimore,  where  Mr. 
R.  H.  Woodrum  was  exhibiting  his  cigarette  machine,  and 
carried  with  me  a  small  reel  of  Spanish  cigarette  paper,  about 
one-third  as  large  as  the  reel  here  exhibited,  which  I  had  ob- 
tained from  Valencia,  Spain.  Mr.  James  Clark,  president  of 
a  bank  in  Lynchburg,  had  informed  me  that  Mr.  R.  H.  Wood- 
rum  had  offered  a  large  reward  for  this  kind  of  paper  put  up 
in  reels.  Spanish  paper  itself  is  very  common,  but  the  diflS.- 
culty  was  to  get  it  put  up  in  reels,  as  it  is  always  put  up  in 
sheets,  and  is  used  by  hand  in  making  cigarettes.  After  cor- 
responding with  a  dozen  or  more  factories,  I  finally  found  one 
in  Valencia,  Spain,  that  could  put  the  paper  up  in  reels.  As 
soon  as  Mr.  R.  H.  Woodrum  saw  the  small  reel  exhibited, 
April,  1890,  he  asked  me  where  I  had  gotten  it  from.  I  de- 
clined to  tell  him.  He  said,  "That's  the  very  paper  we  want, 
and  have  been  trying  to  find,"  and  if  he  could  get  it  put  up  in 
reels,  so  as  it  could  be  used  on  the  Luddington  cigarette  ma- 
chine for  his  trade  in  Mexico  and  Cuba,  he  would  pay  him  a 
good  price  for  it.  When  I  refused  to  give  him  the  name  of 
the  manufacturer,  we  entered  into  the  contract  here  exhibited. 
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[Contract.] 

BALTIMORE,  April  3,  1890. 

This  agreement,  made  and  entered  into  this  3d  day  of  April, 
1890,  between  Eugene  Gross,  of  Baltimore,  and  R.  11.  Wood- 
ram,  of  Roanoke,  Va.,  witnesseth,  that  the  said  Eugene  Gross 
has  agreed  as  follows  with  the  said  Woodrum: 

First.  That  he  will  undertake  to  get  for  the  said  Woodrum 
a  reel  of  Spanish  paper,  such  as  the  S[)anish  will  accept  in 
Mexico  and  Cuba,  said  reel  to  be  put  up  as  described — If 
inches  wide,  and  cut  sample  and  on  a  wheel  or  bound  suitable 
for  the  Luddington  machine. 

Second.  That  when  the  pajier  is  gotten  to  the  satisfaction  of 
the  tactories  in  Mexico,  the  said  Woodrum  will  pay  the  said 
Gross  two  hundred  dollars. 

Third.  The  said  Gross  binds  himself  to  get  the  exclusive 
agency  from  the  factory  who  make  said  paper,  and  not  to  sell 
any  paper  of  this  kind  to  anyone  else,  only  on  the  order  of  the 
said  Wood  rum. 

Fourth.  The  said  Woodrum  binds  himself  to  give  the  said 
Gross  an  order  for  (1,000)  one  thousand  reels  as  soon  as  it  is 
demonstrated  that  it  is  the  kind  ot  paper  wanted  in  Mexico. 

Fifth.  The  said  Gross  to  furnish  the  said  Woodrum  with  a 
sample  reel  as  soon  as  possible  to  forward  to  Mexico. 

Witness  the  following  signatures  and  seals  this  3d  day  of 

April,  1890: 

R.  H.  WOODRUM. 

EUGENE  GROSS. 

I  then  pulled  off  a  few  yards  of  the  reel  and  gave  the  rest  to 
Mr.  R.  H.  Woodrum.  On  June  the  6th,  1890,  Mr.  Woodrum 
again  came  to  ray  office  in  Baltimore,  and  gave  me  an  order 
for  five  hundred  reels  in  the  following  words: 

BALTIMORE,  June  6,  1890. 
Mr.  Eugene  Gross: 
Order  for  roe  five  hundred  reels  of  Spanish  paper — \\^  IJ, 
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If —  and  will  pay  for  same  upon  delivery  if  said  paper  is  ex- 
actly like  the  sample  you  gave  me  of  Spanish  paper.  Must 
see  the  paper  before  paying  for  it. 

R.  H.  WOODRUM, 
President  International  Cigarette  Machine. 

After  which  I  at  once  ordered  the  paper  from  the  factory, 
Valencia,  Spain,  from  which  I  had  gotten  the  original  small 
sample  reel.  The  paper  cost  me  $1  85  per  reel,  including  duty. 
There  was  no  agreement  as  to  the  price,  but  I  expected  to 
charge  $2  50  per  reel  and  allow  him  5  per  cent  discount  for 
cash.  The  paper  arrived  after  some  delay,  and  on  July  29, 
1890, 1  delivered  to  Mr.  J.  W.  Coon,  agent  for  Mr.  Woodrum,  a 
sample  reel  of  the  paper,  and  Mr.  Coon  gave  me  the  following 
receipt : 

BALTIMORE,  July  29,  1890. 

Received  from  Mr.  Eugene  Gross  a  reel  of  Spanish  paper, 
for  which  I  am  to  pay  him  the  sum  of  $200  in  ten  days  if  the 
paper  prove  to  be  same  as  sample  given  to  him  or  Mr.  Wood- 
rum. 

J.  W.  COON, 
Secretary  and  Treasurer. 

I  notified  Mr.  Woodrum  that  the  five  hundred  reels  of  paper 
were  ready  for  him  whenever  he  should  come  and  pay  for  them. 
I  have  never  seen  Mr.  Woodrum  from  that  time  until  to-day. 
He  never  come  to  get  the  paper.  It  is  in  my  store  in  Balti- 
more now,  useless  to  me.  Mr.  Woodrum  can  get  it  whenever 
he  pays  for  it.  I  cannot  sell  it  to  any  one  for  anything.  Mr. 
J.  W.  Coon  on  September  4,  1890,  sent  me  a  check  for  $200  in 
payment  of  reward  for  sample  reel.  This  is  all  that  has  been 
paid  me. 

Witness  here  read  in  evidence  nine  letters  written  him  by 
Mr.  Woodrum  and  Mr.  Coon. 
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ROANOKE,  VA.,  U.  8.  A.,  July  22, 1890. 
Eugene  Gross,  Esq. : 

Dear  Sir, — Some  three  or  four  weeks  ago  I  was  up  to  see 
you  about  the  paper,  at  which  time  you  said  you  thought  pos- 
sibly some  paper  was  on  the  way.  I  afterwards  got  Mr.  Coon, 
president  of  the  Commercial  National  Bank,  to  go  up  to  see 
you  and  guarantee  any  bill  you  might  order  for  me.  He  told 
me  he  saw  you  and  afterwards  \yrote  you  guaranteeing  bill  in 
all  its  particulars.  Now  I  have  not  heard  a  word  from  you 
yet.  Please  write  to  me  and  tell  me  what  the  status  of  the 
paper  question  is,  as  I  want  to  know.  If  I  cannot  hear  some- 
thing from  you  very  soon  I  will  have  to  go  to  Spain  or  Paris 
and  see  if  I  can  get  it  myself  And,  of  course,  then  our  con- 
tract will  be  at  an  end;  and  mind  what  I  tell  you,  if  you  get 
the  paper  for  any  one  else,  I  expect  to  hold  you  to  your  con- 
tract written  to  me  in  Baltimore.  I  have  done  everything  in 
my  power,  have  given  you  guarantee,  and  every  bank  in  Balti- 
more could  tell  you  by  making  inquiry  from  my  bank  that  my 
contract  is  good. 

Now,  if  you  succeed  in  getting  this  paper  for  any  one  else 
and  not  for  me,  I  shall  sue  you  on  contract  as  soon  as  it  is 
done.  I  do  not  make  this  as  a  threat,  but  to  assure  you  that  I 
intend  to  insist  on  my  rights  under  that  contract.  I  have  been 
relying  and  waiting  on  you  to  get  that  paper,  expecting  to  pay 
you  $200  for  the  first  reel  of  real  Spanish  paper  and  order  all 
the  rest  of  my  paper  through  you.  Now  if  you  cannot  get  the 
paper  please  say  so,  and  not  keep  me  waiting. 

Let  me  hear  from  you  on  receipt  of  this,  and  oblige, 

Yours  respectfully, 

R.  H.  WOODRUM. 

ROANOKE,  VA.,  U.  S.  A.,  July  24,  1890. 

Eugene  Gross,  Esq. : 

Dear  Sir, — Yours  of  July  23d  to  hand.     I  am  glad  to  know 
you  have  succeeded  in  getting  papers.     I  will  be  in  Baltimore 
Vol.  xc — 9 
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in  a  day  or  two  and  look  at  the  paper,  and  if  it  is  what  we 

want,  will  pay  you  the  $200  at  once. 

Very  respectfully, 

R.  H.  WOODRUM. 

ROANOKE,  VA.,  U.  S.  A.,  August  15, 1890. 
Eugene  Gross: 

Dear  Sir, — Yours  of  August  12th  to  Mr.  J.  W.  Coon,  presi- 
dent Commercial  National  Bank,  has  been  handed  to  me  for 
reply.  It  seems  like  you  are  determined  to  have  your  money 
for  the  reel  of  paper  before  we  have  had  a  chance  to  ascertain 
whether  it  is  the  kind  wanted  in  Mexico.  Now,  Mr.  Gross, 
we  are  business  people,  and  do  not  intend  nor  propose  to  pay 
for  a  pig  in  a  bag.  You  enclosed  to  Mr.  Coon  a  copy  of  his 
receipt  in  which  he  agrees  to  pay  you  $200  in  ten  days  if  the 
paper  proves  to  be  the  same  as  the  sample  you  gave  me.  Now 
the  paper  has  not  proven  to  be  like  the  sample  you  gave  rae, 
and  as  a  matter  of  fact,  I  frankly  say  I  do  not  think  it  is  the 
thing.  If  you  will  compare  the  two  papers  you  will  see  the 
difference  yourself.  At  the  same  time  we  have  sent  to  Mexico 
to  see  if  they  will  adopt  it :  if  they  will  adopt  it,  it  does  not 
make  any  difference  to  me  whether  it  is  the  same  or  not.  Mr. 
Cox,  of  Richmond,  Va.,  who  has  been  in  Mexico,  says  it  is  not 
the  proper  paper.  It  is  improperly  cut  at  any  rate,  even  if  it 
is  the  same  quality. 

But,  laying  all  misunderstandings  aside,  Mr.  Coon  has  not 
signed  any  paper  to  pay  you  $200  unless  that  paper  proves  to 
be  the  paper  w^e  want.  That  you  will  admit,  and  we  are  not 
going  to  take  it  unless  it  is  the  right  kind  of  paper,  and  if  the 
right  kind  of  paper  we  expect  to  take  it  and  pay  you  for  it, 
and  order  all  our  paper  through  you.  Now  I  ought  to  hear 
from  Mexico  by  the  20th  of  this  month,  and  hope  to  do  so, 
and  as  soon  as  they  decide  down  there  that  that  is  the  paper 
they  want  you  shall  have  your  $200. 

Respectfully, 

R.  H.  WOODRUM. 
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ROANOKE,  VA.,  U.  S.  A„  August  18,  1890. 
Eugene  Gross : 

Dear  Sir, — Your  letter  of  the  16th  instant,  directed  to  Mr. 
Coon,  Wiis  handed  to  me  for  reply.  In  answer  I  will  state  it 
does  seem  to  me  like  you  are  in  a  terrible  hurry  for  the  $200. 
Your  $200  is  unquestionably  safe  if  the  paper  is  what  you 
claim  it  to  be,  and  certainly  your  lawyer  will  not  advise  you  to 
draw  suit  until  you  have  given  us  reasonable  time  to  decide 
with  reference  to  the  paper.  If  you  require  us  to  decide  im- 
mediately, I  shall  decide  it  is  not  the  paper.  If  you  will  give 
us  proper  time  to  decide,  it  may  turn  out  all  right  and  to  your 
advantage,  but  if  you  demand  a  decision  at  once,  I  will  express 
the  paper  to  you  and  decide  of  my  own  judgment  it  is  not  the 
article  wanted.  I  have  sent  the  paper  to  Mexico  to  a  party  for 
his  opinion.  If  it  suits  him,  it  will  suit  u.-^.  My  opinion  is 
your  paper  is  not  like  the  reel  sent  us.  Mr.  Cox's  opinion,  of 
Richmond,  who  spent  eighteen  months  in  Mexico,  is  that  it  is 
not  the  paper.  At  the  same  time,  I  am  trying  to  get  the  Mexi- 
can people  to  adopt  it,  which  will  answer  the  same  purpose,  and 
that  is  all  we  want.  If  you  decide  to  sue  us  at  once,  take  the 
letter  Mr.  Coon  sent  you,  and  the  paper,  and  carry  them  to 
your  lawyer,  and  if  he  is  a  sensible  man,  he  will  advise  you  to 
give  us  time.  We  do  not  propose  to  pay  for  it  unless  it  is 
what  we  want,  and  your  beins:  in  such  a  hurry  to  get  your  $200 
seems  like  you  have  your  doubts  yourself.  You  know  Mr. 
Coon  is  good  for  anything  he  says,  if  you  don't  know  me,  and 
if  we  find  out  this  is  the  paper  needed,  you  shall  have  your 
$200. 

Yours  truly, 

R.  H.  WOODRUM. 
M. 

ROANOKE,  VA.,  U.  8.  A.,  December  1,  1890. 
Mr.  Eugene  Gross: 

Dear  Sir, — Yours  of  the  28th  ulto.  to  hand.  Allow  me  to 
state  that  I  regard  your  letter  as  a  dirty,  impertinent  piece  of 
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paper,  and  I  will  say  to  you  that  you  will  not  be  able  to  beat 
our  company  out  of  any  more  money  at  present. 

We  paid  the  $200  to  you,  not  because  we  were  satisfied  yoii 
had  the  paper  we  desired,  but  because  you  had  been  to  some 
trouble  and  were  making  such  a  fuss  about  it.  The  paper  that 
you  have  gotten  is  not  the  paper  they  use  in  Mexico,  nor  is  it 
the  paper  I  ordered.  If  you  will  read  my  order  you  will  see 
that  I  stated  that  I  would  take  the  paper  and  pay  for  it,  pro- 
vided it  was  the  paper  we  wanted.  Now  if  the  paper  you  or- 
dered is  not  like  the  sample  you  sent,  we  do  not  want  it.  So  you 
can  make  your  calculations  to  go  to  court,  for  we  will  never 
pay  you  one  cent  outside  of  court.  If  you  had  been  a  gentle- 
men, and  possessed  any  business  capacity,  you  would,  have 
given  me  the  address  of  the  paper  people  for  the  two  hundred 
dollars  instead  of  acting  as  you  did. 

Very  respectfully, 

R.  H.  WOODRUM. 

ROANOKE,  VA.,  July  4,  1890. 
Eugene  Gross,  Esq. : 

Dear  Sir, — Referring  to  our  conversation  of  a  day  or  two 
ago  about  the  Spanish  paper  that  you  are  getting  for  Mr.  R. 
H.  Woodrum,  president  of  the  International  Cigarette  Machine 
Company,  allow  me  to  say  this,  that  whenever  you  get  the 
paper  and  deliver  it  to  Mr.  Woodrum,  and  it  is.  the  kind  of 
paper  he  desires,  I  bind  myself  to  be  responsible  and  guaran- 
tee the  payment  for  the  paper  you  furnish  him,  together  with 
the  $200  reward  that  he  was  to  give  you  for  getting  the  paper. 
Whenever  you  get  the  paper  notify  Mr.  Woodrum,  of  this  city, 
and  he  will  come  on  and  examine  it,  and  if  it  is  accepted  by 
him  I  will  pay  his  draft  on  me  for  the  amount  due  you. 

Very  respectfully, 

J.  W.  COON, 
President  Commercial  National  Bank. 
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ROANOKE,  VA.,  August  7,  1890.' 
Mr.  E.  Gross: 

Dear  Sir, — On  my  return  home  I  gave  the  reel  of  paper  to 
Mr.  Woodrum,  and  he  thinks  it  will  be  what  they  want.  He 
has  sent  a  piece  to  Mexico,  and  as  soon  as  he  hears  from  it 
will  send  you  my  check  for  $200,  or  return  the  paper.  They 
have  not  heard  as  yet;  have  not  had  time. 

Truly  yours, 

J.  W.  COON. 

ROANOKE,  VA.,  September  4, 1890. 
Eugene  Gross,  Esq. : 

Dear  Sir, — I  have  been  instructed  to  pay  you  $200.  As  I 
alwaj's  told  you,  your  money  would  come.  The  parties  here 
was  tied  up  by  not  hearing  from  the  paper  sent  to  Mexico. 
Mr.  Woodrum  will  call  and  get  the  other  and  see  you.  You 
will  always  get  what  I  promise  you. 

Thanking  you  for  patience. 

Yours  truly, 

J.  W.  COON. 

ROANOKE,  VA.,  November  24,  1890. 
Mr.  Eugene  Gross: 

Dear  Sir, — The  agreement  made  with  you  was  if  you  could 
get  the  kind  of  paper  they  wanted  they  would  take  it.  Mr. 
Woodrum  says  to  me  to-day  that  the  paper  reported  on  from 
Mexico  is  not  what  they  want,  and  they  cannot  use  it.  You 
can  dispose  of  it  as  best  you  can. 

Truly  yours, 

J.  W.  COON. 

Witness  exhibited  to  the  jury  a  piece  of  the  sample  reel 
given  to  Mr.  Woodrum  April  3,  1890,  and  also  one  of  the  500 
reels  ordered,  and  testified  that  they  were  the  same  kind  of 
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paper  exactly,  and  were  both  genuine  Spanish  cigarette  paper, 
and  that  the  rest  of  the  paper  was  like  it,  and  the  sample  reel 
given  Mr.  Coon  was  also  like  the  500  reels. 

Testimony  of  Maguel  (VArxe. 

Maguel  d'Arxe,  another  witness,  was  introduced  by  the 
defendant,  and  testified  as  follows : 

"  I  live  in  Baltimore.  Am  a  cigar  manufacturer.  Been  there 
five  years.  Native  of  Cuba,  and  lived  there  until  I  went  to 
Baltimore.  Been  in  the  cigar  and  cigarette  business  all  my 
life.  Am  perfectly  familiar  with  Spanish  cigarette  paper  used 
in  Cuba.  The  French  use  paper  made  of  rice;  the  Spanish' 
won't  use  that.     The  Spanish  cigarette  paper  is  made  of  wheat. 

"In  April,  1890, 1  was  at  the  place  on  HoUiday  street,  in  Bal« 
timore,  where  Mr.  R.  H.  Woodrum  had  on  exhibition  his 
cigarette  machine.  Mr.  Woodrum  wanted  me  to  go  with  him 
to  Cuba  and  Mexico  to  introduce  his  machine,  but  we  could 
not  agree  upon  terms.  I  did  not  go.  He  showed  me  a  part 
of  a  reel  of  Spanish  paper ;  told  me  a  Baltimore  man  got  it 
for  him ;  did  not  call  his  name;  told  me  he  had  ordered  1,000 
reels,  and  could  get  all  he  wanted.  I  did  not  know  Mr.  Gross 
at  this  time,  but  afterwards  became  acquainted  with  him.  I 
told  Mr.  Woodrum  he  need  not  go  to  Cuba  unless  he  had 
plenty  of  this  paper.  The  paper  then  shown  me  by  Mr. 
Woodrum  was  genuine  Spanish  cigarette  paper,  such  as  is 
used  by  the  Spanish  in  Cuba.  The  paper  itself  is  very  com- 
mon, but  I  never  saw  it  put  on  reels  before.  It  is  put  up  in 
sheets  and  used  by  hand  in  manufacturing  cigarettes." 

Witness  was  then  shown  a  piece  of  the  sample  paper,  and 
testified  that  it  was  just  like  that  Mr.  Woodrum  showed  him 
in  1890,  and  was  also  shown  one  of  the  500  reels,  and  he  testi- 
fied that  the  sample  and  the  reel  were  exactly  alike,  and  were 
both  genuine  Spanish  cigarette  paper. 

The  witness  here  made  tests  before  the  jury  by  burning  and 
dampening  and  tearing  the  two  samples  of  paper  to  show  they 
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were  the  same  kind,  after  whi6h  he  repeated  that  they  were 
the  same  kind  of  paper,  and  both  were  genuine  Spanish 
cigarette  paper. 

The  defendant,  on  the  other  hand,  admits  the  contract,  but 
seeks  to  avoid  his  obligation  to  pay  for  the  paper  he  had  or- 
dered, by  stating  that  it  was  not  the  right  sort  of  paper,  and 
cut  properly  to  fit  the  Luddington  machine,  thus  contradicting 
the  evidence  of  the  plaintiff  and  his  own  admissions  as  set 
forth  above,  that  it  was  the  very  paper  he  wanted.  And  it 
will  be  remembered  that  he  had  had  one  reel  for  a  considera- 
ble time,  and  afterwards  paid  the  $200,  which  was  only  due 
and  payable  upon  compliance  with  the  contract  on  the  part  of 
Gross,  and  did  not  reiuse  to  take  the  499  reels  for  a  considera- 
ble time. 

The  jury,  the  proper  triers  of  the  fact,  have  decided  against 
him,  and  the  court  did  not  err  in  refusing  to  disturb  the  ver- 
dict. There  is  no  principle  upon  which  he  can  complain;  the 
verdict  was  for  less  than  the  paper  actually  cost  Gross  accord- 
ing- to  the  evidence,  and  very  much  less  than  he  charged  for  it. 

There  was  no  agreement  between  the  parties  as  to  the  price 
to  be  paid  for  the  paper,  and  the  record  does  not  disclose  the 
principle  upon  which  the  damages  were  assessed,  but  the  jury 
was  properly  instructed  by  the  court  as  follows: 

Plaintiff's  Instructions: 

If  the  jury  believe  from  the  evidence  that  when  the  said 
Woodrum  gave  the  order  for  500  reels  he  waived  all  conditions 
of  the  contract  except  that  the  paper  should  be  like  the  sam- 
ple, they  must  find  for  the  plaintiff,  provided  they  believe  that 
the  paper  is  like  the  sample;  which  was  accordingly  given  by 
the  court. 

And  the  defendant  asked  the  court  to  instruct  the  jury  as 
follows : 
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Defendant's  Instructions : 

The  court  instructs  the  jury  that  the  order  given  by  R.  H. 
Woodrura,  dated  June  6th,  is  to  be  construed  in  connection 
with  contract  between  the  plaintiff  and  Woodrum,  dated 
April  3,  1890,  and  with  all  the  other  evidence  in  the  case,  and 
before  the  plaintiff  is  entitled  to  recover  in  this  action,  the 
jury  must  believe  from  the  evidence  that  the  plaintiff  has  com- 
plied with  every  substantial  condition  in  said  contract  provided 
for,  unless  the  jury  believes  from  the  evidence  that  said  Wood- 
rum  waived  said  contract;  which  was  given  by  the  court 
accordingly. 

The  plaintiff'  does  not  complain  of  the  verdict,  and  there  is 
no  ground  upon  which  the  defendant  can  complain,  as  we  have 
said,  and  upon  the  whole  case  we  are  of  opinion  to  aflBlrm  the 
judgment  complained  of. 


Judgment  affirmed. 
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Stbagall  v.  Stbagall. 

Barr  &  AL.  V.  Same. 

June  22d,  1893. 

Rbbultino  Trustb — Married  Women — EtioppeL — A  married  woman  is  not  es- 
topped from  claiming  as  against  her  husband's  creditors,  a  resulting 
trust  in  land  paid  for  by  her  father  and  intended  to  be  hers,  but  deeded 
to  her  husband  by  his  collusion  with  the  grantor,  by  reason  of  the  fail- 
ure of  her  father  and  herself  to  take  positive  action  during  his  lifetime, 
if  she  did  not  then  know  how  the  title  stood,  nor  what  her  father's  in- 
tentions were,  and  did  assert  her  title  before  it  was  assailed. 

Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  October  6,  1887,  in  two  chancery  causes  heard  to- 
gether wherein  Mrs.  M.  E.  Steagall  was  complainant  in  the 
first,  and  A.  J.  Steagall,  Jr.,  was  defendant;  and  in  the  second, 
TV.  F.  Barr  &  al.  were  the  complainants,  and  said  A.  J.  Stea- 
gall, Jr.,  was  defendant.     Opinion  states  the  case. 

G.  W.  Woody  and  Daniel  Trigg^  for  appellant. 

Honaker  ^  Hotters,  for  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

These  causes  were  by  a  decree  of  the  circuit  court  of  Wash- 
ington county  heard  together. 

But  the  only  controverted  question  in  the  cases  arises  be- 
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tween  Mrs.  Mary  E.  Steagall  and  the  creditors  of  her  husband^ 
and  that  is  whether  the  tract  ot  63f  acres  of  land  in  the  pro^ 
ceedings  mentioned  is  the  land  of  her  husband,  from  whom 
she  has  been  divorced,  &r  whether  there  is  a  resulting  trust  ia 
her  favor.  Such  a  trust  arises  when  an  estate  has  been  pur- 
chased in  the  name  ot  one  person  and  the  purchase  money  or 
,  consideration  has  been  paid  by  another.  ^ 

In  such  cases  the  presumption  of  law  is  that  the  party  pay- 
ing for  the  estate  intended  it  for  his  own  benefit,  and  that  the 
nominal  purchaser  is  a  mere  trustee.  The  trust  results  from 
the  original  transaction,  and  arises  at  the  time  of  the  execution 
of  the  conveyance,  or  not  at  all,  and  it  is  founded  upon  the 
payment  of  the  money  or  consideration.  Payment,  therefore, 
of  the  purchase  money  by  the  alleged  cestui  que  trust  before  or 
at  the  time  of  the  purchase  is  indispensable.  And  as  the  trust 
arises  out  of  the  circumstance  that  the  moneys  of  the  real  and 
not  of  the  nominal  purchaser  formed  at  the  time  the  conside- 
ration of  the  purchase  and  became  converted  into  it,  a  subse- 
quent payment  will  not,  by  relation,  attach  a  trust  to  the  origi- 
nal purchase.  Miller  v.  Blosey  30  Gratt.,  751 ;  Hill  on  Trustees, 
m.  p.,  95;  2  Minor's  Institutes,  m.  p.,  191. 

The  proof,  ht)wever,  which  is  thus  to  create  a  trust  which  is 
to  override  the  deed,  should  be  clear  and  convincing.  Mere 
loose  or  equivocal  facts,  such  as  possession  of  the  property  by 
the  party  who  is  alleged  to  have  advanced  the  money,  will  not 
be  sufficient,  but  the  circumstances  must  be  such  as  lead  irre« 
sistibly  to  the  conclusion  that  the  money  could  not  have  been 
paid  by  the  nominal  purchaser,  and  mere  parol  evidence  should 
be  received  with  great  caution.  Bank  U.  S.  v.  Carrington^  T 
Leigh,  581;   Miller  v.  Blose^  supra;  Hill  on  Trustees,  m.  p.,  97. 

In  Miller  v.  Blose  this  court  said:  "The  ground  of  a  result- 
ing trust  is,  that  the  payment  of  the  purchase  money  is  an 
equity  to  have  the  land.  But  the  mere  fact  of  payment  will 
not  always  be  sufficient  to  raise  a  clear  presumption  of  a  trust. 
Evidence  of  intention  must  often  enter  into  the  fact  whether 
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that  payment  is  such  an  equity  under  the  circumstances."  If 
the  money  is  furnished  by  a  parent,  or  one  standing  in  loco 
parentis^  to  the  grantee,  who  is  an  infant,  or  if  he  is  the  gran- 
tee's husband,  the  supposition  that  the  grantee  was  meant  to 
be,  by  implication,  only  a  trustee,  is  repelled,  and  supplanted 
by  the  contrary  presumption  tbat  the  design  was  to  make  a 
provision  for  the  child  or  wife,  unless  it  be  made  clearly  to  ap- 
pear that  in  the  particular  case  the  presumption  is  misplaced. 
2  Min.  Inst.,  m.  p.  191,  and  cases  cited.  And  the  case  of  the 
payment  of  the  money  by  the  father-in-law  when  the  son-in- 
law  is  the  grantee,  in  Miller  v.  Blose,  supra,  is  placed  in  this 
category. 

Now,  applying  the  doctrine  of  resulting  trusts  as  just  stated 
to  the  facts  in  this  record,  it  clearly  appears  that  there  is  a  re- 
sulting trust  as  to  this  property  in  Mrs.  Steagall,  and  the  pre- 
sumption that  this  was  a  provision  for  his  daughter  by  George 
Killer  is  entirely  dissipated.  The  concurrent  testimony  of  all 
the  witnesses  who  speak  upon  the  point,  as  well  as  the  irresis- 
tible deductions  trom  the  correspondence  which  passed  between 
Clarkson  CoflSn  and  the  said  George  Keller  in  relation  to  the 
collection  of  the  purchase  money,  proves  beyond  a  doubt  that 
George  Keller  paid  the  whole  of  the  consideration,  while  the 
admission  of  A.  J,  Steagall,  the  husl^and,  shows  that  he  ob- 
tained the  legal  title  by  collusion  with  "old  lady  Coffin,"  who 
**was  a  pretty  good  friend  to  him,  and  had  the  deed  made  to 
him,"  in  defiance  of  the  intention  of  his  father-in-law. 

But  it  is  contended,  that  admitting  all  this,  that  the  failure  of 
George  Keller  during  his  life,  and  Mrs.  Steagall  since,  to  assert 
her  rights,  ought  to  conclude  her  as  against  creditors.  To  this 
we  cannot  assent.  The  rights  of  Mrs.  Steagall  were  fixed  at 
the  time  of  the  execution  of  the  deed,  and,  so  to  speak,  could 
not  be  divested  by  the  failure  of  her  lather  to  take  some  posi- 
tive action  afterwards.  He  did,  however,  express  his  dissatis- 
faction with  what  Steagall  had  done,  and  told  him  that  it  must 
be  changed.     As  to  Mrs.  Steagall,  it  does  not  distinctly  appear 
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that  she  knew  how  the  legal  title  stood,  or  exactly  what  her 
father's  intentions  were,  until  after  the  death  of  her  father. 
She  was  under  all  the  disabilities  of  coverture  until  she  was 
deserted  by  her  husband  in  the  year  1885,  and  she  asserted 
her  title  long  before  it  was  assailed.  This  was  all  under  the 
"Circumstances  that  we  think  could  be  expected  of  her. 

The  decree  appealed  from  is  clearly  erroneous  and  must  be 
reversed -and  annulled,  and  the  cause  must  be  remanded  for  a 
decree  to  be  rendered  in  conformity  with  the  views  hereiu  ex- 
prerised. 

Degree  reversed. 
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Beal  v.  City  of  Roanoke. 

June  22d,  1893. 

1.  Municipal  Ck>BPORATioN8 — Delegation  of  authority. — City  Council  cannot 

delegate  to  a  committee  its  authority  to  sell  the  city's  real  estate. 

2.  Idem — Purmance  of  Authority, — Where  council  referred  petition  for  pur- 

chase of  such  estate  to  "  the  Sewer  Committee  and  the  city  solicitor 
with  power  to  act, "  such  committee  cannot  bind  the  city  by  a  contract 
to  sell  without  the  solicitor's  concurrence. 

3.  Specific  Performance — Relief  conformable  to  bill. — Where  the  bill  alleges 

contract  with  defendant  to  sell  plaintiff  real  estate  in  fee,  and  the  proof 
is  of  a  contract  for  **  the  right  to  erect  a  building  on  it.'* 
Held: 

Specific  performance  cannot  be  decreed. 

Appeal  from  decree  of  the  hustings  court  of  the  city  of 
Roanoke,  rendered  June  6,  1891,  in  a  suit  in  equity,  wherein 
D.  R.  Beal  and  S.  Q.  Sibert  were  coniplainants  and  the  city  of 
Roanoke  was  defendant.     Opinion  states  the  case. 

Phil,  Lockett  and  Penn  ^  Cocke^  for  appellants. 

Thomas  W.  Miller  and  Usien  Randolph^  for  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  the  hustings  court  of  the  city  of  Roanoke 
for  the  specific  performance  of  an  alleged  contract  for  tlie  sale 
of  certain  real  estate.  The  facts  are  few  and  simple,  and  are 
substantially  these : 
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The  appellants,  by  their  petition,  addressed  to  the  city  coun- 
cil, proposed  to  purchase  "  the  right  to  erect  a  building ''  over 
a  certain  sewer  on  a  designated  lot  owned  by  the  city.  This 
petition  was  referred  by  the  council  "  to  the  sewer  committee 
and  city  solicitor,  with  power  to  act."  A  few  days  thereafter 
the  chairman  of  the  sewer  committee  addressed  a  note  to  the 
appellants'  attorney,  saying  the  committee  had  "  placed  the 
value  of  the  space  over  Trout  run  at  $750."  The  city  solici- 
tor, however,  took  no  part  in  this  action,  but  advised  the  com- 
mittee that  it  had  no  authority  to  sell  the  property,  and  could 
only  report  the  facts  to  the  council.  It  appears  that  one 
Berkowitz  then  offered  the  committee  $760  for  the  property, 
subject  to  its  use  by  the  city  for  sewer  purposes,  and  that  the 
committee  thereupon  recommended  to  the  council  the  accept- 
ance of  this  offer. 

The  appellants,  however,  appeared  by  attorney  before  the 
council  and  opposed  the  adoption  of  the  report.  They  insisted 
that  the  letter  of  the  chairman  of  the  sewer  committee  above 
mentioned  was  a  distinct  offer  to  sell  the  property  at  a  certain 
price;  that  this  offer  had  been  accepted  in  writing;  and  that 
the  offer  and  acceptance  together  constituted  a  completed  con- 
tract. The  council  took  a  different  view  of  the  matter,  and 
ordered  the  property  to  be  put  up  at  public  auction,  where- 
upon the  appellants  filed  their  bill  against  the  city,  praying 
that  the  advertised  sale  be  enjoined,  and  that  the  alleged  con- 
tract be  specifically  enforced. 

To  this  bill  the  city  demurred,  and  also  answered,  and  when 
the  cause  came  on  to  be  heard,  the  bill  was  dismissed  by  the 
decree  complained  of. 

It  is  clear  that  there  is  no  error  in  this  decree.  In  the  first 
place,  assuming  that  the  city  had  authority  to  sell  the  property 
in  question,  the  power  to  do  so  was  a  discretionary  one,  which, 
upon  well  settled  principles,  could  not  be  delegated  by  the 
council  to  a  committee.  "  The  principle  is  a  plain  one,"  says 
Judge  Dillon,  "  that  the  public  powers  or  trusts  devolved  by 
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law  or  charter  upon  the  coum-il  or  governing  body  [of  a  muinci- 
pal  corporation],  to  be  exerciseil  by  it  when  and  in  such  a 
manner  as  it  shall  judge  best,  cannot  be  delegated  to  others." 
1  Dill.  Mun.  Corp.  (3d  ed.),  sec.  96.  And  the  same  principle 
was  recognized  by  this  court  in  the  recent  case  of  McCrowell  v. 
Giy  of  Bristol^  89  Va.,  652,  where  the  subject  is  discussed  in  an 
elaborate  opinion  by  Judge  Richardson. 

Moreover,  when  the  appellants'  petition  was  presented  to 
the  council,  the  matter,  as  we  have  seen,  was  referred  to  the 
sewer  committee  and  the  city  solicitor;  so  that  even  if  it  were 
competent  for  the  council  to  delegate  its  powers  in  respect  to 
making  a  sale  of  the  property  to  a  committee  thus  constituted, 
no  contract  could  have  been  ma<le  binding  on  the  city  without 
the  concurrence  of  the  city  solicitor;  and  that  officer,  so  far 
from  agreeing  to  a  sale,  advised  the  committee  that  a  sale  could 
be  made  only  by  the  council. 

Besides,  the  alleged  contract,  asserted  in  the  bill,  is  for  the 
sale  of  the  property  in  fee,  whereas  the  offijr  to  the  council  was 
to  purchase,  not  the  fee,  but  only  "the  right  to  erect  a  build- 
ing" on  the  lot,  subject  to  certain  specified  reservations  and 
conditions.  In  any  aspect  of  the  case,  therefore,  no  right  to 
specific  performance  has  been  shown,  and  the  decree  must  be 
affirmed. 

Degree  affirmed. 
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Morgan  v.  Commonwealth. 

June  29th,  1893. 

Indictment — Sale  of  Liquor — Evidence— New  TriaL — Indictment  for  unlaw- 
ful sale  of  ardent  spirits,  charged  that  the  offence  was  committed  in  a 
certain  district  where,  under  the  local  option  law,  '*no  license'*  pre- 
vailed. The  evidence  was  that  the  defendant  sold  ardent  spirits  to  wit- 
ness in  the  county,  but  did  not  designate  the  district.  Defendant 
moved  to  set  aside  the  verdict  of  ** guilty  as  charged  in  the  indictment," 
and  for  a  new  trial ;  which  motion  was  overruled. 

Held  : 

The  motion  should  have  been  sustained. 

Error  to  judgment  of  circuit  court  of  Montgomery  county, 
aflBrming  a  judgm<  nt  of  the  county  court  of  said  county, 
whereby  the  plaintiflF  in  error,  Daniel  Morgan,  was  adjudged 
guilty  of  selling  liquor  unlawfully  and  fined  $125  and  sen- 
tenced to  imprisonment  for  sixty  days  in  the  county  jail. 
Opinion  states  the  case. 

Hoge  ^  Hoge^  for  plaintiff  in  error. 

Attorney 'General  R,  Taylor  Scott^  for  commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  case  is  as  follows: 

The  plaintiff  in  error  was  indicted  in  the  said  county  court 
on  the  24th  day  of  February,  1891,  by  a  special  grand  jury, 
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that  he  did,  in  Auburn  magisterial  district,  in  Montgomery 
county,  within  twelve  months  next  preceding  the  indictment, 
unlawfully  sell  wine,  spirituous  and  malt  liquors,  and  a  mix- 
ture thereof,  to  R.  L.  Shunklin.  The  jury,  on  the  trial,  found 
him  guilty  as  charged  in  the  indictment,  and  fixed  his  fine  at 
|125,  and  the  court  ascertained  his  term  of  imprisonment  at 
sixty  days.  The  plaintiff  in  error  moved  the  court  to  set  aside 
the  verdict  and  grant  to  him  a  new  trial,  which  motion 
the  court  overruled,  and  rendered  judgment  on  the  verdict. 
And  the  accused  excepted,  and  tendered  his  bill  of  exceptions, 
which  was  signed  and  sealed  and  made  a  part  of  the  record. 
Wherein  the  court  certified  that,  upon  the  trial  of  the  case, 
the  commonwealth  proved  by  the  witness  Shanklin  that  he 
purchased  from  defendant  a  pint  of  brandy  in  West  Radford, 
in  Montgomery  county,  twelve  months  before  the  finding  of 
the  indictment,  and  that  the  defendant  had  the  appearance  of 
a  bar;  and  then  proved  by  the  depot  agent  at  Radford  that 
there  was  a  shipment  of  spirits  to  one  D.  Morgan ;  that  the 
same  was  delivered  to  draymen,  and  that  he  did  not  know  that 
same  was  delivered  to  the  defendant,  nor  that  the  defendant 
was  the  owner  of  the  same. 

The  jury,  in  their  verdict,  found  the  defendant  guihy  as 
charged  in  the  indictment,  and  fixed  his  fine  at  $125. 

The  first  question  we  will  consider  is  the  action  of  the  court 
in  refusing  to  set  aside  the  verdict  and  grant  a  new  trial  on 
the  motion  of  the  defendant.  The  indictment  charged  that 
the  unlawful  act  was  committed  in  Auburn  magisterial  dis- 
trict, and  was  essential,  as  the  vote  on  "license"  or  "no 
license  "  is  required  to  be  held  by  districts  and  not  by  counties. 

It  was  said  by  Samuels,  J.,  in  the  case  of  the  Commonwealth 
V.  Heady  11  Gratt.,  p.  819:  "An  indictment  or  presentment 
should  always  allege  the  ottence  with  so  much  fullness  and 
precision  of  description  that  the  defendant  may  know  for 
what  he  is  prosecuted,  and  thereby  be  enabled  to  prepare 
his  defence;  and  further  that  the  conviction  or  acquittal 
Vol.  xc — 11 
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may  be  pleaded  in  bar  of  any  future  prosecution  for  the  same 
offence." 

This  offence  is  local  in  its  nature ;  place  is  of  its  essence,  and 
yet  no  place  is  alleged,  but  the  whole  county,  and  the  indict- 
ment was  held  bad.  So  it  is  an  essential  that  the  place  shall 
be  set  forth. 

The  evidence  does  not  prove  that  it  was  in  the  Auburn  dis- 
trict, but  at  a  place  in  Montgomery  county,  whether  in  Auburn 
district  or  not  does  not  appear.  The  action  of  the  county 
court  in  refusing  to  set  aside  the  verdict,  and  rendering  judg- 
ment on  the  verdict  was  erroneous,  and  the  said  action  of  the 
said  county  court  ought  to  have  been  set  aside  and  reversed. 

We  are  therefore  of  opinion  to  reverse  the  action  of  the  cir- 
cuit court  and  rendering  such  judgment  as  said  circuit  court 
ought  to  have  rendered,  to  reverse  the  judgment  of  the  said 
county  court  and  remand  the  case  to  the  said  county  court  of 
Montgomery  county  for  a  new  trial  in  the  case,  which  will  be 
ordered  to  be  certified  to  the  said  county  court  of  Montgomery 
county. 

Fauntlerot,  J.,  dissented. 

Judgment  reversed. 
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Exchange  and  Building  Co.  v.  Roanoke  Gas  and  Water  Co. 

June  29th,  1893. 

Water  Companies — Powers — Meiers. — The  charter  of  a  water  company  pro- 
vides that  all  water  rates  shall  be  uniform  throughout  the  city  for  the 
same  class  of  8er\'ice,  and  designates  special  charges  for  hydrants,  but 
also  provides  that  the  charge  shall  not  exceed  a  certain  sum  per  hundred 
gallons  for  the  amount  supplied. 
Held: 

The  company  may  use  either  the  hydrant  as  a  means  of  charge  or  any 
other  reliable  instrument  which  will  measure  the  quantity  used, 
and  charge  some  of  its  customers  by  the  gallon,  and  at  the  same 
time  charge  others  by  the  hydrant,  though  it  cannot  lawfully  dis- 
criminate between  water  taxes  of  the  same  class. 

Appeal  from  decree  of  circuit  court  of  city  of  Roanoke, 
rendered  June  2,  1893. 

The  bill  in  this  case  was  tiled  by  the  appellant,  the  Exchange 
Building  Company,  of  Roanoke  City,  seeking  to  enjoin  the 
appellee,  the  Roanoke  Gas  and  Water  Company,  from  placing 
a  water  meter  on  the  water  pipe  conveying  water  to  the  build- 
\x\^  of  the  said  complainant,  the  Exchange  Building  Company. 
The  ground  upon  which  the  injunction  was  asked,  is  that  the 
said  gas  and  water  company  was  proceeding  in  excess  of  its 
chartered  powers  by  attempting  to  place  a  meter  on  the  water 
pipe  in  question,  and  charging,  as  the  w^ater  company  declared 
its  purpose  to  do,  twenty-tive  cents  per  thousand  gallons  of 
water  used.  Whereas  such  meters  were  not  placed  on  all  the 
water  pipes  of  the  said  water  company,  but  in  many  instances. 
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indeed,  in  the  raajority  of  cases  the  said  company  did  not  place 
meters  in  the  water  pipes  nor  charge  the  consumer  or  water 
taker  by  the  gallon,  but  without  meters  charged  $9  per  hydrant, 
or  a  sum  certain.  And  a  provision  of  the  charter  of  the  water 
company  is  cited  to  the  following  effect,  provided  '' that  the 
water  shall  be  supplied  to  such  districts  as  furnish  sufficient 
demand  to  make  it  remunerative  to  this  company,  and  the 
water  rates  shall  be  uniform  throughout  the  town  for  the  same 
class  of  service,"  and  again  the  provision  in  the  said  charter, 
*'  in  consideration  of  allowing  the  transfer  of  privileges  to  it, 
the  Roanoke  Gas  and  Water  Company  agrees  and  binds  itself 
to  furnish  water  to  the  city  tire  hydrants  for  ^25  apiece  per 
annum,  and  to  storehouses  using  only  one  hydrant  at  $9 
apiece  per  annum." 

That  the  several  tenants  of  the  complainant  occupying 
apartments,  stores,  a  boarding  house,  and  a  bank,  eiich  had  a 
hydrant,  and  had  by  agreement  paid  directly  to  the  water 
company  heretofore  $9  apiece  for  each  hydrant  in  use  in  the 
building  of  the  complainant,  and  there  had  been  no  other  or 
greater  charge  against  the  comi)lainant  for  water  used  in  the 
building,  whereas  if  the  system  should  be  changed  the  com- 
plainant would  not  know  how  to  a[)portion  the  water  rates  be- 
tween its  tenants,  and  would  suffer  irreparable  loss,  for  which 
there  could  be  no  adequate  remedy  at  law;  that  the  damages 
would  be  too  uncertain  to  be  properly  and  accurately  ascer- 
tained. 

The  injunction  was  awarded  according  to  the  prayer  of  the 
bill.  And  subsequently  the  complainant  amended  its  bill  set 
forth,  that  from  the  date  of  its  franchise  the  water  company 
aforesaid  had  employed  a  system  of  charges  based  upon  the 
number  of  hydrants  and  the  purposes  for  which  the  water  was 
used;  but  during  the  last  twelve  months  the  said  water  com- 
pany had  undertaken  to  place  water  meters  upon  such  prem- 
ises and  in  such  houses  as  it  might  deem  it  to  its  advantage  to 
do  so,  whilst  leaving  other  premises  and  houses  of  the  same 


Digitized  by 


Google 


Exchange  &  Building  Co.  v.  Roanoke  G.  &  W.  Co.      86 

Statement— Opinion. 

class  of  service,  in  the  same  section  of  the  city,  and  upon  the 
same  streets,  with  water  supply  upon  the  old  system,  and  that 
the  effect  is  to  destroy  the  uniformity  of  rates  throughout  the 
city.  And  the  complainant  filed  with  its  bill  certain  extracts 
from  the  charter  of  the  water  company,  including  those  cited 
above  and  this  additional  clause: 

"IV.  That  the  charge  made  for  water  shall  not  exceed  five 
cents  per  hundred  gallons  for  the  amount  supplied,  nor  fifty 
dollars  per  annum  for  each  hydrant  for  town  use." 

To  these  bills  the  defendant,  the  Roanoke  Gas  and  Water 
Company  demurred,  and  moved  the  court  to  dissolve  the  in- 
junction awarded  in  the  case. 

Whereupon  the  circuit  court  sustained  said  demurrer  and 
dissolved  the  injunction,  and  the  plaintiff  applied  for  and  ob- 
tained an  appeal  to  this  court. 

Fenn  ^  Cocke^  for  appellant. 

Walts^  Robertson  ^  Robertson^  for  appellee. 

Lacy,  J.,  (after  stating  the  case)  delivered  the  opinion  of  the 
court. 

There  is  but  one  question  disputed  in  this  cause,  the  sole 
question  at  issue  being  whether  the  Roanoke  Gas  and  Water 
Company,  under  and  by  virtue  of  its  charter,  is  authorized  to 
cha'^ge  some  o^the  consumers  of  water,  or  water  takers  in  the 
city  of  Roanoke,  by  the  gallon,  and  at  the  same  time  to  charge 
others  by  the  hydrant.  Or  whether  charging  some  of  the  said 
waters  by  the  hydrant,  it  ma3%  under  its  charter,  nevertheless 
charge  still  others  by  the  gallon,  all  other  questions  being  con- 
ceded in  the  argument  here  by  the  appellee. 

The  charter  does  provide  that  "  all  water  rates  established 
shall  be  uniform  throughout  the  town  for  the  snme  class  of  ser- 
vice,'"   And  the  charter  does  provide,  as  is  also  relied  on  by 
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the  plaintift*,  the  appellant  here,  that  ''  the  charge  for  fire  hy- 
drants shall  be  $25,  and  for  storehouses  using  only  one  hy- 
drant, $9."  But  the  charter  also  provides,  as  is  urged  by  the 
appellee,  "  that  the  charge  made  for  water  shall  not  exceed 
five  cents  per  hundred  gallons  for  the  amount  supplied,  nor 
fifty  dollars  per  annum  for  each  hydrant  for  town  use." 

These  provisions  are  parts  of  the  same  instrument,  and,  if 
not  inconsistent,  should  be  construed  together.  And  while  it 
is  clear  that  the  water  company  cannot  lawfully  discriminate 
between  water  takers  of  the  same  class  so  as  to  make  their 
water  rates  otherwise  than  uniform,  yet  by  its  charter  the 
water  company  is  authorized  to  use  either  the  hydrant  as  a 
measure  of  charge,  or  use  any  reliable  instrument  which  will 
measure  the  gallons  used,  and  so  enable  it  to  charge  by  the 
gallon.  The  water  rates  must  be  uniform  throughout  the  town 
for  the  same  class  of  service,  and  the  water  company  cannot 
charge  on  water  more  than  another  in  the  same  class  of  ser- 
vice. 

But  the  complaint  in  this  case  is  that  the  water  company  is 
about  to  measure  the  water  used  by  the  plaintiff  company. 
This  the  charter  impliedly  authorizes  when  it  allows  a  charge 
by  the  gallon.  And  the  further  complaint  is  that  this  charge 
is  twenty-five  cents  per  thousand  gallons,  or  two  and  a  half 
cents  per  hundred  gallons.  This  is  expressly  authorized  by 
the  charter,  and  it  does  not  appear  that  this  charge,  which  is 
only  one-half  of  the  charge  allowed  by  the  charter,  will  be 
greater  than  is  charged  by  the  hydrant  at  $9,  and  while  the 
appellant  has  two  stores,  it  has  also  a  bank  and  a  hotel  among 
its  buildings,  and  it  could  not  claim  that  it  is  only  one  store- 
house using  one  hydrant.  But  its  water  pipe  supplies  all  of 
these,  which  are  not  of  the  class  known  as  storehouses. 

While  a  water  company  may  be  enjoined  for  exceeding  its 
charter  powers,  there  is  no  ground  in  this  case  to  enjoin  the 
appellee  company  from  putting  metres  in  its  service  pipes, 
such  being  plainly  within  the  terms  of  its  charter. 


Digitized  by 


Google 


Exchange  &  Building  Co.  v.  Roanoke  G.  &  W.  Co.      87 

Opinion. 

There  was,  therefore,  no  error  in  the  action  of  the  circuit 
court  in  overruling  the  demurrer  of  the  defendant  to  the  bills 
of  the  plaintiff  and  dissolving  the  injunction,  and  the  said  de- 
cree is  therefore  affirmed. 


HiNTON,  J.,  dissented. 
Decree  affirmed. 
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Combs  v.  Commonwealth. 

June  29th,  1893. 

1.  Criminal  Proceedings — Special  grand  jwry. —Without  a  writ  of  venire 

facins  a  special  grand  jury  may  be  summoned  from  a  list  furnished  by 
the  judge.    Robinson  v.  Com.,  88  Va.,  900. 

2.  Idem — Legal  session — Special  judge. — A  county  court  is  in  regular  session 

on  the  second  day  of  a  term  on  which  it  is  opened  by  the  judge  thereof, 
when  an  order  is  made  stating  that  owing  to  his  disability  to  preside  at 
the  trial  of  any  cause  on  the  docket  another  specified  judge  took  his  seat 
and  proceeded  to  dispatch  business,  the  record  stating  that  the  latter 
judge  signed  the  orders  of  that  day. 

3.  Idem — Evidence. — ^Testimony  that  certain  corn  found  in  the  house  of  one 

on  trial  for  larceny  thereof,  was  the  corn  stolen,  in  the  witness'  opinion, 
and  to  the  best  of  his  knowledge  and  belief,  founded  on  the  fact  that 
certain  articles  were  in  it  that  were  also  in  the  stolen  com. 
Held: 

Unobjectionable. 

4.  Idem — Record. — ^There  need  not  be  set  out  in  the  record  the  writ  of 

venire  facias  for  the  trial  jury  in  a  criminal  prosecution. 

Error  to  judgment  of  circuit  court  of  Carroll  county,  affirm- 
ing a  judgment  of  the  county  court  of  said  county,  rendered 
August  22,  1892,  sentencing  the  plaintiff  in  error,  one  L.  C. 
Combs,  who  had  been  found  guilty  at  the  trial  of  an  indict- 
ment for  burglary,  to  imprisonment  in  the  State  penitentiary 
for  a  term  of  two  years.     Opinion  states  the  case. 

D.  W,  Bolen,  for  plaintiff  in  error. 

Attorney- General  R.  Taylor  Scott,  for  commonwealth. 
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HiNToN,  J.,  delivered  the  opinion  of  the  court. 

The  indictment  upon  which  the  prisoner  was  tried  in  the 
county  court  charo:es  him  with  a  felony  in  entering  a  certain 
grist  mill  with  intent  to  steal,  and  stealing  therefrom  five 
bushels  of  meal. 

On  being  led  to  the  bar  the  prisoner  moved  the  court  to 
quash  the  indictment,  which  motion  being  overruled,  he  was 
arraigned,  and  upon  his  arraignment  pleaded  "  not  guilty," 
and  was  remanded  to  jail.  At  a  subsequent  day  of  the  term 
the  order  showing  his  arraignment  and  plea  of  not  guilty  was, 
on  his  motion,  set  aside.  The  prisoner  then  tendered  three 
special  pleas  in  abatement,  to  each  of  which  the  attorney  for 
the  commonwealth  filed  a  special  replication,  and  accused 
taking  issue  on  said  replication,  asked  that  a  jury  might  be 
empanelled  to  try  said  issues.  This  the  court  refused  to  do, 
an<l  the  prisoner  excepted. 

The  first  plea  alleges  that  the  grand  jur}^  by  whom  the 
prisoner  was  indicted,  was  never  summoned  by  any  writ  of 
venire  facias  or  other  legal  process. 

Plea  No.  2  alleges  that  the  court  was  not  in  legal  session  the 
day  the  indictment  was  found,  and  the  records  were  never 
signed  by  the  judge  of  the  court. 

The  third  plea  alleges  that  the  grand  jury,  by  whom  the 
said  indictment  was  found,  was  not  summoned  to  appear  as  a 
grand  jury,  and  that  none  of  the  persons  who  served  on  said 
grand  jury  were  summoned  as  grand  jurors  to  appear  and 
serve  as  such  at  the  Miiy  term,  1892,  of  the  county  court  of 
Carroll  county. 

Upon  an  examination  of  the  record  we  are  satisfied  that 
none  of  these  exceptions  are  tenable. 

The  indictment  is  in  the  usual  form,  and  we  are  unable  to 

perceive  any  reason  why  it  should  have  been  quashed.     And 

as  to  the  other  exce|»tions,  they  are  all  controlled  by  principles 

which  have  been  laid  down  in  the  following  cases :  JRobinsonv. 
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Com.,  88  Va.,  900;  Gravely  v.  Com,,  86  Va.,  402;  Gresham  v. 
Ewell,  85  Va.,  1. 

The  indictment  in  this  case  wa«  found  by  a  special  ^cnind 
jury,  and  in  Robinson  v.  Com.,  supra,  it  was  distinctly  held  that 
a  special  grand  jury  may  be  summoned  without  a  writ  of 
venire  facias  from  a  list  to  be  furnished  by  the  judge,  and  it 
appears  from  the  statement  of  the  judge  that  such  a  list  was 
furnished,  and  that  eight  of  the  persons  whose  names  were 
embraced  in  said  list  appeared,  and  were  impannelled  and 
sworn  as  the  grand  jury.  This  disposes  of  the  first  and  third 
pleas. 

On  the  first  day  of  the  term,  as  the  record  shows  by  neces- 
sary implication,  the  court  was  opened  by  the  Hon.  N.  P. 
Oglesby,  the  judge  of  said  court,  when  the  orders  impannelling 
the  grand  jury  were  entered.  It  also  appears  that  he  opened 
the  court  on  the  second  day  of  the  term,  and  that  sometime 
during  that  day  an  order  was  entered,  which  order  is  in  the 
following  words,  to-wit:  "The  judge  of  this  court  being  so 
situated  as  to  render  it  improper  in  his  judgment  for  him  to 
decide  or  preside  at  the  trial  of  any  case  on  the  <locket  which 
have  been  undisposed  of  up  to  the  present  time  of  this  term 
ot  the  court,  the  Hon.  R.  L.  Kirby,  judge  of  Grayson  county^ 
thereupon  took  his  seat  upon  the  bench  and  proceeded  to  the 
dispatch  of  the  business  on  the  docket  now  remaining  undis- 
posed of."  And  it  is  stated  in  the  record,  and  nowhere  de- 
nied, that  the  orders  of  the  second  da}',  including  the  adjourn- 
ing order,  was  signed  by  the  said  R.  L.  Kirby.  Now  this  is 
all  that  is  required  by  the  statute,  or  the  decision  in  Gre^^ham 
V.  Ewell,  supra,  and  this  being  so,  it  is  a  matter  of  no  moment 
whether  Judge  Oglesby  or  Judge  Kirby  happened  to  be  pre- 
siding at  the  exact  puneium  iemporis  when  the  grand  jury  came 
in  with  this  indictment. 

The  next  ground  of  exception  is  that  the  accused  was  preju- 
diced by  the  manner  in  which  the  witness,  David  Cruise,  "was 
allowed  to  give  in  his  testimony,"  and  by  some  of  the  ques- 
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tionr^  which  were  put  to  him.  But  we  see  nothing  in  the 
rt'cord  which  give8  countenance  to  either  of  these  objections. 
The  witness,  having  testified  that  he  had  missed  several 
bushels  of  corn  out  of  his  mill  on  Monday  morning  which  had 
been  in  his  mill  on  the  preceding  Saturday  night,  and  that 
there  was  some  Fultz  wheat  and  poplar  shavings  mixed  in  said 
corn,  was  asked  if  the  corn  that  he  found  at  the  house  where 
the  accused  lived  was  the  same  corn  which  came  out  of  the 
mill,  answered :  "  That  is  my  opinion,  to  the  best  of  my  know- 
ledge and  belief."  Hi  was  then  asked  :  ''  On  what  facts  do 
you  found  your  belief  and  knowledge?"  to  which  the  witneaa 
replied:  ''Because  we  found  wheat  and  shavings  in  the  com 
that  identified  themselves — it  was  Fultz  wheat  and  poplar 
shavings  in  the  corn  at  the  mill."  These  questions  are  not 
leading,  nor  is  there  anything  that  we  can  perceive  in  the  wit- 
ness' mode  of  testifying. 

The  next  exception  is  to  the  refusal  of  the  court  to  set  aside 
the  verdict  and  grant  the  prisoner  a  new  trial,  but  as  neither 
the  facts  nor  evidence  is  certified,  we  have  nothing  from  which 
we  can  determine  this  question,  but  answers  of  Cruise  Just  re- 
ferred to  go  far  to  identify  the  corn  in  the  prisoner's  house  as 
the  corn  which  was  stolen.  See  Gravel*/  v.  Com.,  86  Va.,  402, 
where  this  kind  of  evidence  is  commented  on  by  Lewis,  P. 

The  last  exception  is  the  writ  of  venire  facias^  for  the  trial 
jury  is  not  set  out  in  the  record,  but  this  is  not  required.  See 
Spurgeon^s  Case. 

This  disposes  of  the  various  assignments  of  error,  and  the 
result  is  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 

Judgment  affirmed. 
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Thomas  v.  Commonwealth. 

June  29th,  1893. 

1.  Criminal  Proceedings — Indictment. — Indictment  laying  the  charges  of 

unlawfully  selling  different  kinds  of  intoxicating  liquors  in  the  dis- 
junctive, is  sufficient.     Morgan* 8  Cme^  7  Gratt.,  592. 

2.  Election  Under  Repealed  Statute — Validity. — An  election  held  July  1, 

1886,  under  act  of  February  26,  1886,  was  not  invalidated  by  repeal  of 
that  act  after  May  1,  1888,  by  the  adoption  of  Code,  ?  4202. 

S.  Judicial  Cognizance — Election. — The  court  will  take  notice  judicially 
that  at  an  election  held  under  act  of  February  26,  1886,  in  the  magiste- 
rial district  wherein  the  offence  is  laid,  the  vote  against  license  prevailed, 
and  no  allegation  to  that  effect  is  necessary  in  the  indictment  (Satrige's 
Case^  84  Va.,  582) ;  and  also  that  apple  brandy  is  intoxicating. 

4.  Clerical  Error. — A  mistake  as  to  the  date  of  an  order  entered  in  the 
record  of  the  county  court  in  relation  to  such  election  will  not  invalidate 
the  election. 

Error  to  judgment  of  the  judgo  of  the  circuit  court  of  Rus- 
sell county  refusing  a  writ  of  error  to  the  judgment  of  the 
county  court  o^*  said  county,  rendered  February,  1892,  on  an 
indictment  for  unlawfully  selling  intoxicating  liquors  iigainst 
the  plaintiff*  in  error,  James  Thomas*  Opinion  states  tlie 
case. 

J.  C.  Gent,  for  plaintiff  in  error. 

Attorney- General  R,  Taylor  Scott^  for  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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This  was  a  prosecution  in  the  county  court  of  Russell  county 
asTitinst  the  plaintiff  in  error  for  a  violation  of  the  local  option 
law.  There  was  a  demurrer  to  the  indictment,  which  was 
overruled,  whereupon  issue  was  joined  on  the  plea  of  "  not 
guilty."  The  jury  found  the  defendant  guilty,  and  assessed  a 
fine  against  him  of  $100,  and  there  was  judgment  accordingly. 
To  this  judgment  the  defendant  applied  to  the  judge  of  the 
circuit  court  for  a  writ  of  error,  which  was  refused,  whereupon, 
on  his  petition,  a  writ  of  error  was  awarded  by  this  court. 

The  indictment  charges  that  the  defendant,  in  October,  1891, 
"  at  his  dwelling  house,  in  the  Lebanon  magisterial  district  of 
said  county,  did  unlawfully  sell  intoxicating  liquors,  wine, 
ardent  spirits,  spirituous  or  malt  liquors  or  mixture^  thereof." 

The  first  ground  of  demurrer  relied  upon  here  is  that  the 
indictment  is  in  the  disjunctive.  But  this  objection  is  met  by 
Mor(ftn's  Case,  7  Gratt.,  592.  In  that  case  the  indictment  was 
for  uidawfuUy  selling  rum,  wine,  brandy  or  other  spirituous 
Hquors,  and  was  demurred  to,  on  the  ground  that  the  charges 
were  laid  in  the  disjunctive;  but  the  demurrer  was  overruled 
by  the  trial  court,  which  ruling  was  aftirmed  by  the  appellate 
court.  This  rase  was  decided  in  1850,  and  has  ever  since  been 
followed  as  authority  in  Virginia  in  similar  cases. 

It  is  next  insisted  that  the  demurrer  ought  to  have  been 
sustained,  because  "the  local  option  act"  of  February  26, 
1886  (Acts  1885-'86,  p.  258),  was  re|)ealed  by  section  4202  of 
the  Code,  and  because  the  provisions  of  chapter  25  of  the 
Code,  in  regard  to  local  option,  have  never  been  put  in  force 
in  Russell  county. 

We  are  of  opinion  that  this  position  also  is  untenable. 
Granting  that  by  virtue  of  the  said  section  the  act  of  February 
26,  1886,  gave  way  to  the  provisions  of  chapter  25  of  the  Code, 
on  the  same  subject,  it  does  not  follow  that  what  was  done 
under  the  said  act,  prior  to  the  going  into  effect  of  the  Code, 
was  thereby  undone  or  set  aside.  8o  that  the  result  of  the 
election  which  was  held  in   Russell  county  on  the  1st  day  of 
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July,  1886,  under  the  above  mentioned  act,  was  not  aifeeted  by 
the  subsequent  adoption  of  the  Code. 

It  is  contended,  however,  that  there  is  nothing  to  show  that 
the  Lebanon  magisterial  district  voted  "  against  license"  at 
that  election.  But  this  was  a  matter  of  which  the  trial  court, 
according  to  Savage^s  Case^  84  Va.,  582,  was  bound  to  take 
judicial  notice,  and  the  question  was  decided  against  the  de- 
fendant; nor  is  there  anything  to  show  that  it  was  erroneously 
decided.  There  is,  indeed,  an  order  of  the  county  court  copied 
into  the  record  of  the  present  case,  upon  which  the  defendant 
relies,  which  is  as  follows,  to  wit: 

"At  a  court  of  quarterly  session  continued  and  held  for  Rus- 
sell county  at  the  court-house  thereof  on  Thursday,  the  8th  day 
ofJu7ie,  1886,  E.  S.  Finney,  J.  B.  Seacatt,  and  W.  R.  Akers, 
commissioners  of  election  for  Russell  county,  this  day  filed 
their  certificate  of  the  special  election  held  on  the  1st  day  of 
July,  1886,  upon  the  question  of  licensing  or  not  licensing  the 
sale  of  intoxicating  liquors  in  said  county,  and  report  a  ma- 
jority of  713  votes  against  licensing  the  sale  of  intoxicating 
liquors  in  said  county." 

This  order  was  evidently  entered,  not  in  June,  1886,  but 
after  the  Ist  of  July  of  that  year.  The  mistake  is  doubtless 
that  of  the  copyist ;  for  the  transaction  referred  to  occurred 
after  the  8th  of  June;  and,  besides,  we  must  take  judicial  no- 
tice of  the  fact  that  the  June  term  of  the  county  court  of 
Russell  county  is  not  a  quarterly  term.  The  quarterly  terms  of 
that  court  are,  or  were  when  the  order  in  question  was  entered, 
the  April,  July^  September,  and  December  terms  (Acts  1885- 
'86,  p.  670).  Moreover,  the  act  of  February  26, 1886,  required 
a  copy  of  the  certificate  of  the  canvassers  of  the  election  re- 
turns to  be  laid  before  the  county  court  at  its  next  term  after 
any  election  held  under  the  act,  and  the  presumption  is  that 
this  requirement  of  the  statute  was  complied  with  in  the 
present  case. 

It  is  true  the  order  does  not  state  the  result  of  the  election 
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in  the  Lebanon  magisterial  district,  nor  was  it  necessary  that 
it  should.  The  act  did  not  require  a  co|»y  of  the  certificate  to 
be  spread  in  exienso  on  the  order  book;  all  it  required  was  that 
a  copy  should  be  laid  before  the  court;  and,  for  aught  the 
record  shows,  the  copy  tliat  was  laid  before  the  court  was  in 
the  form  prescribed  by  the  statute,  and  showed  that  the  Leba- 
non district  voted,  as  the  county  did,  against  license. 

The  only  remaining  assignment  of  error  is  that  the  evidence 
does  not  show  that  the  liquor  sold  by  the  defendant  was  intoxi- 
cating. It  shows,  however,  that  it  was  apple  brandy,  and  that 
apple  brandy  is  intoxiratingisa  matter  of  common  knowledge, 
of  which  the  court  will  take  judicial  notice.  1  Greenl.  Ev. 
(14th  ed.),  sec.  5,  note  (b),  p.  10. 

Judgment  affirmed. 

Note. — Subject  of  judicial  notice  as  to  what  liquore  are  intoxicating  as  well 
as  the  question  what  liquors  are  within  the  statutory  restrictions  on  the  sale 
of  "spirituous,**  "vinous,**  "fermented,**  and  other  intoxicating  liquors  is 
treated  in  a  note  to  Lamly  v.  State  (Miss.),  2  L.  R.  A.,  045. — Reporter. 
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Short  v.  Commonwealth. 

June  29th,  1893. 

1.  Criminal  PRocEEOiNds — Impannelling  Jury. — A  person  summoned  as  one 

of  a  panel  of  sixteen  free  from  exception,  who  at  the  time  of  selecting  the 
jury  is  serving  on  the  grand  jury,  is  not  "  in  attendance,"  in  the  sense 
of  Code,  ?  4019  ;  and  it  is  not  error  to  refuse  to  place  him  on  the  panel, 
or  examine  him  on  his  voir  dire. 

2.  Idem — Objections  too  late. — In  the  appellant  court  objection  cannot  be 

made  for  the  first  time  that  a  person  served  on  the  jury  without  being 
selected  by  the  court  or  summoned  by  the  sheriff. 

Error  to  judgment  of  circuit  court  of  Russell  county,  ren- 
dered March  16,  1893,  affirming  a  judgment  of  the  county 
court  of  said  county,  sentencing  the  plaintitt  in  error,  Th(»raas 
Short,  to  confinement  in  the  penitentiary  for  eighteen  years, 
in  accordance  with  the  verdict  of  the  jury,  for  the  murder  of 
T.  F.  McGaw.     Opinion  states  the  case. 

J,  C,  GeM,  for  plaintiff  in  error. 

Attorney' General  R,   Tttylor  Scott^  for  the  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of 
Russell  county,  affirming  a  judgment  of  the  county  court  of 
that  county,  sentencing  the  plaintiff  in  error  to  confinement 
in  the  penitentiary  for  murder  in  the  second  degree. 
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The  principal  grouad  of  error  is  that  the  jury  was  not  se- 
lected and  impannelled  in  the  manner  provided  by  law. 

It  appears  that  after  a  panel  of  sixteen  persons  had  been 
obtained  from  those  summoned,  and  before  the  jury  had  been 
sworn,  the  prisoner  challenged  the  whole  array,  and  moved  to 
quash  the  panel  on  the  ground  that  Thomas  Johnson,  who  had 
been  summoned  from  the  first  list  furnished  by  the  judge,  had 
not  been  placed  on  the  panel,  or  sworn  on  his  voir  dire.  The 
trial  court,  however,  certifies,  as  the  ground  of  its  action  in 
overruling  the  motion,  that  "before  the  calling  of  the  venire  in 
this  case,  Johnson  had  been  impannelled  as  a  grand  juryman," 
and  was  serving  as  such  when  the  jury  was  selected  and  sworn. 

It  is  contended  that  the  court  ought  to  have  withdrawn 
Johnson  from  the  grand  jury,  and  required  him  to  be  sworn 
on  his  voir  dire,  and  placed  on  the  panel,  if  found  free  from 
exception;  and  that,  in  consequence  of  the  ruling  of  the  court 
in  this  particular,  the  prisoner  has  not  been  convicted  by  "  due 
process  of  law,"  or  according  to  the  law  of  the  land. 

There  is  nothing,  however,  in  this  objection.  The  statute 
provides  that  in  any  case  of  felony,  where  a  sufficient  number 
of  jurors  to  constitute  a  panel  of  sixteen  free  from  exception 
cannot  be  had  from  those  summoned  and  in  attendance,  the 
court  may  direct  another  venire  facias  (as  was  done  in  this 
case),  and  cause  to  be  summoned  from  the  bystanders,  or  from 
a  list  to  be  furnished  by  the  court,  so  many  persons  as  may  be 
deemed  necessary  to  complete  the  panel.     Code,  §4019. 

In  the  present  case  Johnson's  name  was  on  the  original  list 
furnished  by  the  judge,  but  when  he  was  called,  he  was  not 
"in  attendance"  within  the  meaning  of  the  statute,  because 
he  was  at  the  time  serving  on  the  grand  jury;  and  this  was 
sufficient  justification  for  the  ruling  objected  to. 

Another  point,  which  is  made  for  the  first  time  in  the  brief 
of  the  counsel  for  plaintiff  in  error,  is  that  "S.  H.  Wyatt 
served  oii  the  jury  without  being  selected  by  the  court  or  sum- 
moned by  the  sheriff." 
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It  appears  that  there  were  two  writs  of  venire  facias  in  the 
case,  and  two  lists  furnished  by  the  court  or  judge,  and  that 
the  only  Wyatt  whose  name  was  on  either  list  was  "  Dick 
Wyatt."  The  only  Wyatt  on  the  petit  jury  was  S.  H.  Wyatt. 
This,  however,  may  be  a  mistake  in  copying  the  record,  or 
"Dick"  may  have  been  a  nickname.  But  be  that  as  it  may, 
there  was  no  objection  to  the  juror  in  the  trial  court,  and  that 
is  decisive  of  the  point  now  made,  there  being  nothing  in  the 
record  to  show  that  the  prisoner  was  injured  by  the  irregu- 
larity complained  of,  if  in  fact  any  such  irregularity  in  the 
proceedings  occurred. 

The  statute  is  express  that  "  no  irregularity  in  any  writ  of 
venire  facias^  or  in  the  drawing,  summoning,  returning,  or  im- 
pannelling  of  jurors,  shall  be  suflBcient  to  set  aside  a  verdict, 
unless  the  party  making  the  objection  was  injured  by  the 
irregularity,  or  unless  the  objection  was  made  before  the  swear- 
ing of  the  jury."     Code,  §  3156;  Acts  1887-88,  p.  18. 

It  is  hardly  necessary  to  notice  the  only  remaining  assign- 
ment of  error,  which  is  that  the  court  itself  certifies  that  *'  the 
jury  had  not  been  selected  in  the  manner  provided  by  law," 
because  it  is  obvious  from  the  context  that  this  is  certified, 
not  as  the  conclusion  of  the  court,  but  as  one  of  the  grounds 
of  the  prisoner's  objection  to  the  manner  in  which  the  jury 
had  been  impannelled. 

Judgment  affirmed. 
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TiLLEY  V.  Commonwealth. 

July  6th,  1893. 

Murder — Suspicion  not  Proof— Case  at  Bar, — In  case  at  bar,  Held,  that 
though  the  facts  certified  in  the  record  present  strong  grounds  of  suspi- 
cion against  the  prisoner,  yet  they  are  not  sufficient  to  establish  beyond 
a  reasonable  doubt  the  prisoner's  guilt  of  the  crime  for  which  he  stands 
indicted. 

On  rehearing  of  the  case  of  Tilley  v.  Commomvealthj  reported 
in  89  Va.,  136.     Opinion  states  the  case. 

Walker  ^  Caldwell^  for  prisoner. 

Aiiornei/' General  R,  Taylor  Scott^  for  commonwealth. 

HiNTON,  J-,  delivered  the  opinion  of  the  court. 

The  prisoner,  Robert  L.  Tilley,  was  tried  in  the  circuit 
court  of  Carroll  county  for  the  murder  of  one  Louisa  Haynes. 
He  was  found  guilty  of  murder  in  the  first  degree  and  sen- 
tenced to  be  hanged.  His  case  was  then  brought,  by  writ  of 
error,  to  this  court,  where  the  judgment  of  the  circuit  court 
was  affirmed  on  the  23d  of  June,  1892.  See  89  Va.,  p.  186. 
That  decision  having  been  rendered  by  a  court  of  three  judges, 
it  was  deemed  best,  in  view  of  the  gravity  of  the  crime  and 
peculiar  circumstances  of  the  case,  to  order  a  rehearing;  and 
it  has  accordingly  been  reheard  before  a  full  bench. 
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The  material  facts  are  these:  In  the  month  of  November, 
1887,  the  prisoner,  accompanied  by  a  brother,  Joe  Tilley,  came 
from  Kentucky  to  Bristol,  Tenn.,  on  his  way  to  visit  his 
mother,  who  lived  in  North  Carolina  near  the  Virginia  line. 
When  they  reached  Bristol  they  heard  that  Littell  Haynes  and 
his  family,  including  a  single  daughter,  Lou,  were  living  there. 
The  Tilleys  were  old  acquaintances  of  the  Hayneses,  having 
lived  in  the  same  neighborhood  in  Carroll  county,  Virginia, 
and  they  visited  the  family  in  Bristol.  They  reached  Bristol  on 
Wednesday  or  Thursday;  and  on  Saturday  the  prisoner  and 
his  brother,  with  Lou  Haynes  and  a  girl  named  Sue  Dean, 
started  together  to  visit  their  friends  in  Virginia  and  North 
Carolina.  The  prisoner  paid  Lou  Haynes's  railroad  fare  to 
Wytheville,  and  his  brother  paid  Sue  Dean's.  They  remained 
in  Wytheville  during  the  day  of  Saturday,  and  in  the  after- 
noon Joe  Tilley  left  the  party  and  reached  his  mother's  home 
on  Sunday  evening.  The  others  stayed  in  Wytheville  all 
night  and  left  on  Sunday  morning.  The  '*  prisoner  bought  a 
new  pair  of  guiter  shoes  in  Bristol  of  tine  quality,  with  very 
narrow  toes  and  very  small  heels,  and  *  *  had  no  other 
shoes,"  and,  it  is  proved,  "wore  those  gaiters  on  the  day  Lou 
Haynes  was  killed."  The  prisoner  and  the  two  girls  camped 
out  Sunday  night  near  Carroll  Courthouse,  and  on  Monday 
got  breakfast  at  the  hotel  at  the  Courthouse,  the  deceased  pay- 
ing the  bill.  From  the  Courthouse  the  three  went  on  foot  to 
the  residence  of  James  Dean,  an  uncle  to  both  girls,  who  re- 
sided on  the  Fancy  Gap  road  about  two  miles  from  the  State 
line.  At  that  point  the  prisoner  left  them.  The  two  girls 
stayed  at  James  Dean's  until  the  next  morning,  when  they 
went  into  North  Carolina  about  a  mile  or  two  over  the  line, 
and  the  deceased  went  to  the  house  of  one  McMillan,  and 
the  other  girl  to  the  house  of  one  Phillips.  The  prisoner 
reached  his  mother's  house  on  Monday  evening.  On  the  next 
morning  he  had  $300  in  money.  The  deceased  remained  at 
McMillan's  until  Wednesday  night  after  dark,  when  she  lefl, 
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and  about  8  or  9  o'clock  in  the  night  came  to  the  house  of 
Phillips  after  the  family  had  retired.  Although  the  family 
had  retired,  when  she  knocked  some  one  got  up  and  let  her 
in.  A  tew  minutes  after  the  prisoner  and  his  brother  came  to 
the  house  and  remained  until  10  or  11  o'clock,  and  then  left, 
while  the  deceased  remained  all  night.  The  next  morning — 
that  is,  Thursday — a  man  named  John  Day  came  to  Phillips' 
house,  and  after  deceased  started  to  go  back  to  McMillan's 
house  and  had  gone  fifteen  steps,  he,  Day,  called  to  her.  They 
had  a  short  conversation,  and  went  a  very  short  distance  to- 
gether and  then  parted,  going  in  different  directions.  When 
the  deceased  left  Phillips'  house  on  that  fatal  Thursday  morn- 
ing, she  said  she  was  going  to  Jeff  McMillan's  and  Margaret 
Myrick's.  It  does  not  appear  whether  Day  heard  her  say  or  knew 
in  what  direction  she  was  going,  but  it  is  proved  that  the  old 
wood  road,  to  be  hereafter  spoken  of,  was  the  nearest  way 
from  the  Green  Hill  road  (154  yards  from  which  the  deceased 
was  found  dead)  to  Margaret  Myricks.  On  that  Thursday 
morning,  affer  the  deceased  had  left  Phillips'  house,  and  about 
9  o'clock  A.  M.,  the  prisoner  came  there  and  stayed  a  short 
while  and  leit.  About  the  middle  of  the  forenoon  the  prisoner 
was  on  the  Fancy  Gap  road,  in  North  Carolina,  talking  to  Sue 
Dean  and  Mary  Phillips,  when  two  men  were  seen  coming  up 
the  road.  Some  one  said  that  one  of  them  was  Fulton,  a  per- 
son with  whom  the  prisoner  had  had  a  serious  difficulty  several 
years  before,  whereupon  the  prisoner  pulled  out  a  large  pistol 
from  his  hip  pocket  and  put  it  into  his  breast  pocket,  remark- 
ing. "  If  Fulton  raises  a  fuss  with  me,  I  will  make  d d 

short  work  ot  him."  The  deceased  remained  at  McMillan's 
house  on  Thursday  until  after  dinner,  and  soon  after  she,  ac- 
companied by  Eliza  McMillan,  walked  up  the  Fancy  Gap  road 
towards  the  Virginia  line;  that  between  McMillan's  and  the 
line,  th^y  were  joined  by  the  prisoner  and  his  two  brothers, 
James  and  Joseph  Tilloy,  and  that  all  five  went  as  far  as  the 
State  line,  laughing  and  talking.     They  all  remained  seated  on  a 
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chestnut  log  for  some  time.  While  they  were  seated  there  a 
man  named  Smith  sold  one  of  the  party  some  chestnuts,  and 
then  drove  on  along  the  Fancy  Gap  road  into  Virginia,  and 
when  he  had  gotten  within  two  hundred  yards  of  where  the 
Green  Hill  road  leaves  the  Fancy  Gap  road — that  is,  when  he 
had  gone  about  three-tourths  of  a  mile  north  from  the  chest- 
nut log — "he  heard  the  loud  report  of  a  rifle  or  large  pistol  in 
the  direction  of  where  the  body  was  found,  which  he  took  to 
be  the  report  of  a  n^^  tired  by  some  hunter."  Between  3  and 
4  o'clock  P.  M.  the  deceased  and  the  prisoner  started  up  the 
Fancy  Gap  road  into  Virginia  and  the  other  three  went  back 
into  North  Carolina.  It  was  in  proof  that  on  Wednesday  the 
deceased  had  thirty  dollars  in  paper  money  and  some  silver 
coin  in  a  velvet  purse,  which  she  carried  on  her  arm  by  a  steel 
chain,  but  there  is  no  proof  whatever  that  she  had  the  purse 
or  any  money  whatever  on  her  person  at  any  time  on  Thurs- 
day. The  last  that  was  ever  seen  of  the  deceased  alive  was 
when  she  left  the  chestnut  log  in  company  with  the  prisoner^ 
who  was  next  seen  about  sundown,  or  a  little  before,  about  one 
mile  from  where  the  body  was  found,  walking  rapidly  along 
the  Green  Hill  road  in  the  direction  of  his  mother's  house, 
which  was  about  one-fourth  of  a  mile  distant.  He  passed 
within  ten  steps  of  several  persons  who  were  gathering  corn, 
but  did  not  speak,  or  seem  to  care  to  speak,  and  one  witness 
said :  "  He  rather  turned  his  head  away."  None  of  the  parties 
knew  him  except  a  boy,  who  had  seen  him  at  the  school  house 
the  day  before. 

The  account  of  the  finding  of  the  body  is  as  follows:  On 
the  evening  of  Thursday,  November  17,  1887,  a  Mr.  Coe,  who 
lived  200  yards  from  the  spot  where  the  body  was  found,  dis- 
covered that  the  woods  were  on  fire  on  Mr.  Short's  land.  He 
dispatched  a  messenger  for  Short,  and  went  himself  with  his 
boys  and  surrounded  the  fire,  which  had  burnt  over  about 
three-quarters  of  an  acre  or  an  acre  of  ground.  When  Short 
came  they  went  back  to  the  fire  and  saw  the  body  of  the  de- 
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ceased  lying  in  the  lap  of  a  tree  about  a  foot  from  the  ground, 
face  downward,  with  a  large  bullet  hole  in  the  top  of  her  head, 
which  came  out  in  the  jaw.  Her  limbs  were  nearly  all  burned 
off  and  most  of  the  flesh  oft  her  head  and  face.  A  number  of 
buttons  and  a  breastpin  and  other  portions  of  her  dress  were 
raked  out  of  the  ashes  under  her  body,  but  no  silver  or  steel 
chain  or  linger  rings  were  found.  These  charred  remains  were 
lying,  as  we  have  t^aid,  on  the  lap  of  a  tree  which  had  been 
blown  up  by  the  roots  about  three-fourths  of  a  niile  from  the 
Fancy  Gap  road  and  154  yanls  from  the  Green  Hill  road,  in  a 
secluded  hollow  in  the  wot>ds  by  the  side  of  an  old  road  used 
by  the  owner  of  the  lands  as  a  wood  road.  It  was  proved  that 
the  body  was  the  body  of  Lou  Haynes;  that  when  found  it 
was  lying  on  the  face  with  the  left  arm  under  the  body  and  the 
right  drawn  back  behind  the  body.  It  was  also  proven  that 
death  was  caused  by  the  bullet  wound. 

A  diagram  of  the  locus  quo  shows  that  the  State  line  forms 
with  the  Fancy  Gap  and  Green  Hill  roads  almost  a  right  tri- 
angle, of  which  the  Fancy  Gap  road  may  be  called  the  altitude, 
the  State  line  the  base,  and  the  Green  Hill  road  the  hypothe- 
nuse.  From  the  chestnut  log  at  the  intersection  of  the  Fancy 
Gap  road  there  was  a  blind  path  which  came  out  into  the 
Green  Hill  road  some  150  or  moreyard»»  nearer  the  Fancy  Gap 
road  than  the  old  wood  road,  in  which  the  body  was  found, 
and  the  old  wood  road  came  into  the  Green  Hill  on  the  oppo- 
site side. 

There  was  found  on  the  Green  Hill  road,  on  the  morning  after 
the  murder,  between  the  point  where  the  wood  road  on  which 
the  body  was  found,  left  the  Green  Hill  road  and  in  the  direction 
of  the  Fancy  Gap  road,  for  a  distance  of  about  200  yards,  the 
tracks  of  a  man  and  woman  on  opposite  sides  of  the  road  going 
in  the  same  direction  and  towards  the  old  wood  road,  but  no 
tracks  were  seen  on  the  wood  road.  The  woman's  track  was 
a  No.  4  shoe,  and  the  man's  track  an  8  or  9,  and  looked  as  if 
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made  by  a  heavy  brogan  boot  or  shoe;  and  there  were  also 
seen  at  the  same  time  the  tracks  of  two  men  along  the  same 
distance,  and  also  again  near  Fancy  Gap  road  going  in  the 
opposite  direction  from  the  woman's  track,  and  that  all  three 
of  the  men's  tracks  were  about  the  same  size  and  general  ap- 
pearance. It  was  also  shown  that  from  the  Stare  line  to  where 
the  body  of  the  deceased  was  found,  by  the  roads  was  over  one 
and  a  half  miles.  It  ivas  proven  that  a  witness,  one  Luther 
Coe,  just  at  4  o'clock  on  the  evening  of  the  murder  heard  a 
cry  "Oh!"  coming  from  the  direction  in  which  the  body 
was  found,  and  in  a  minute  after  he  heard  the  report  of  a  gun 
or  pistol  in  the  direction  of  the  cry.  That  the  cry  was  not  the 
cry  of  one  in  pain,  distress,  or  alarm,  but  just  a  low  cry  of  oh ! 

The  body  being  found,  an  inquest  was  held  the  next  day,  and 
the  verdict  of  the  coroner's  jury  was  that  the  deceased  came 
to  her  death  from  the  effects  of  a  pistol  wound  in  the  head, 
fired  by  the  prisoner. 

A  hundred  or  more  people  attended  the  inquest,  and  strong 
threats  were  made  of  lynching  the  Tilley  boys,  especially  the 
prisoner,  some  persons  going  far  enough  to  twist  hickory 
withes  into  a  rope  with  which  to  hang  the  prisoner  if  he  should 
be  brought  to  the  spot. 

A  posse  of  men  were  verbally  directed  by  a  justice  of  Car- 
roll county  to  go  to  the  house  of  the  prisoner's  mother  in 
North  Carolina,  about  two  and  a  half  miles  from  the  spot 
where  the  body  was  lying,  and  arrest  the  Tilley  boys — James, 
Joseph,  and  the  prisoner.  They  went  to  the  house  and  found 
the  family  at  dinner  in  the  cellar,  which  was  used  as  a  dining 
room.  Joe  Tilley  had  just  finished  eating  when  the  men  ar- 
rived, and  he  wetit  out  first  and  invited  them  into  the  house. 
James  Tilley  next  went  up  stairs.  As  soon  as  Joe  Tilley  and 
the  men  got  into  the  house  the  leader  of  the  men  said:  "I 
arrest  you.  Bob  Leake  Tilley,  for  the  murder  of  Lou  Haynes." 
These  words  were  heard  by  Mrs.  Gordon,  who  was  in  the  eel- 
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lar,  and  probably  by  the  prisoner,  as  they  were  uttered  in  a 
tone  loud  enough  for  any  one  to  hear.  And  this  was  the  first 
time,  so  far  as  the  record  discloses,  that  he  ever  heard  that  Lou 
Haynes  had  been  killed  and  that  he  was  suspected  of  the  mur- 
der. The  prisoner,  who  had  spent  the  preceding  night  at  his 
mother's  in  North  Carolina  and  the  morning  at  Green  Hill, 
N.  C,  was  eating  his  dinner  when  the  party  came  to  arrest  the 
Tilley  boys,  and  was  left  in  the  cellar  or  dining  room  when  the 
rest  went  out,  and  was  not  seen  again  until  dark,  when  he 
came  into  the  yard  of  his  mother's  house,  where  he  was  met 
by  his  mother,  his  step-sisters,  and  C.  F.  Taylor,  who  told  him 
he  would  be  hung  by  a  mob  if  arrested,  and  to  leave  the  coun- 
try at  once,  and  under  these  circumstances  he  fled  to  Ken- 
tucky and  went  under  an  assumed  name.  He  was  arrested  in 
the  month  of  Septen)ber,  1890,  brought  back  to  Carroll  county 
and  lodged  in  jail,  where,  although  he  seems  to  have  been 
treated  with  the  greatest  harshness,  he  made  no  effort  to 
escape.  Indeed,  on  one  occasion,  when  a  lot  of  tools  had 
been  given  him  by  another  prisoner,  with  which  he  might 
have  made  his  escape,  he  sent  for  his  attorney  and  gave  them 
to  him. 

Now  upon  this  state  of  iacts,  for  it  must  be  observed  that  it 
is  the  facts  proved,  and  not  the  evidence  merely,  which  are  cer- 
tified, is  it  established  beyond  a  reasonable  doubt  that  the 
prisoner  killed  the  deceased?  We  think  not.  That  there  are 
circumstjinces  which  aflTord  strong  ground  of  suspicion  cannot 
be  denied.  But  circumstances  of  suspicion  merely,  without 
more  conclusive  evidence,  have  never  been  held  sufficient  to 
justify  conviction.  Where,  indeed,  all  the  circumstances  of 
time^  place,  motive,  means,  opportunity,  and  conduct,  says  a 
learned  author  speaking  of  circumstancial  evidence,  concur  in 
pointing  out  the  accused  as  the  perpetrator  of  the  crime,  it 
must  produce  a  moral,  it  not  absolute,  certainty  of  guilt.  1 
Starkie,  494.  Dean's  Case,  924. 
Vol.  xc — 14 
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But  do  they  all  concur  in  the  present  case?  The  corpus 
delicti,  to  be  sure,  is  clearly  proven  by  the  position  of  the 
hands,  the  character  and  location  of  the  death  wound,  and  the 
very  efforts  made  to  conceal  the  mode  and  manner  of  her 
death;  but  where  do  we  find  any  evidence  of  motive?  The 
commonwealth  says  it  was  robbery.  But  where  is  there  to  be 
found  the  slightest  proof  that  on  the  day  of  her  death  she  hmX 
on  her  person  anything  which  could  excite  his  cupidity,  even 
if  we  assume  that  such  was  his  purpose,  or  why  should  we 
suppose  that  such  was  his  purpose,  when  he  was  not  only 
not  in  want  of  money,  since  he  is  proven  to  have  had  $300 
himself,  but  when,  from  the  manifest  terms  of  intimacy  which 
existed  between  them,  it  seems  more  than  probable  that  he 
might  have  had  any  mere  property  she  possessed  for  the.  ask- 
ing. Of  course,  then,  if  what  has  been  just  said  be  true,  the 
suggestion  that  robbery  was  the  prisoner's  motive,  amounts  to 
nothing  more  than  the  barest  conjecture.  Again,  acts  of 
flight,  concealment  and  falsehood,  '*and  many  other  ex  post 
facto  indications  of  mental  emotion  "  are  usually  regarded  as 
strong  presumptive  evidencen  of  a  consciousness  of  guilt,  but 
in  this  case  all  these  circumstances  may  be  readily  accounted 
for  by  the  tact  that  the  prisoner  had  every  reason  to  believe 
that  if  he  was  tracked  and  overtaken  he  would  be  instantly 
hung  without  judge  or  Jury.  Fear,  it  must  be  remembered, 
maj'  spring  from  causes  very  different  from  that  of  conscious 
guilt.  "A  person,  however  conscious  of  innocence,  might  not 
have  the  courage  to  stand  a  trial,  but  might,  although  inno- 
cent, think  it  necessary  to  consult  his  safety  by  flight,"  said 
Justice  Abbott  once  in  delivering  his  charge  to  a  jury.  If 
this  be  so,  and  no  one  can  doubt  it,  how  great  must  have  been 
the  prisoner's  incentive  to  flight  when  he  was  advised  by 
mother,  step-sister,  and  a  friend  that  he  would  never  be 
allowed  to  stand  his  trial,  but  would  be  hung  on  the  spot. 
Wills  on  Cir.  Ev.,  p.   89.     Very  different,  however,  was  his 
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conduct  while  in  prison,  after  all  tears  of  the  mob  had  passed 
away;  when,  although  he  had  been  provided  by  a  fellow 
prisoner  with  the  means  of  making  his  escape,  he  sent  for  his 
counsel  and  handed  the  tools  over  to  him. 

And  then  as  to  his  conduct,  what  is  there  in  it  except  his 
flight,  which  has  already  been  explained,  that  could  be  objected 
to?  From  Thursday  about  sundown  to  the  time  of  the  at- 
tempted arrest  he  had  been  in  North  Carolina  several  miles 
from  the  scene  of  the  inquest,  and  for  aught  that  appears  in 
the  record,  knew  nothing  of  it,  and  therefore  could  not  be  ex- 
pected to  be  found  among  those  who  were  in  pursuit  of  the 
criminal. 

But  where  is  the  proof  of  either  opportunity  or  means?  Is 
it  anywhere  shown  by  a  track  or  otherwise  that  he  was  ever 
nearer  than  a  half  mile  of  the  scene  of  death  ?  or  is  it  any- 
where shown  that  the  killing  was  done  with  a  pistol  rather 
than  a  gun?  On  the  contrary,  is  it  not  patent  from  the  testi- 
mony of  all  three  of  the  witnesses  who  testify  on  the  point  that 
they  thought  the  report  which  they  heard  was  produced  by 
the  discharge  of  a  gun,  and  not  of  a  pistol.  Indeed,  while  all 
of  them  say  it  was  produced  by  a  gun  or  a  pistol,  the  witness 
Smith  says  that  "  he  took  it  to  be  the  report  of  a  rijfe  fired  by 
some  hunter." 

Now  in  the  absence  of  all  these  inculpatory  circumstances, 
without  a  single  circumstance  to  connect  him  with  the  killing, 
with  the  track  of  the  only  person  who  seems  to  have  been 
walking  with  a  woman  indicating  a  different  person,  ought  we 
to  infer  from  the  mere  facts  that  he  was  the  last  person  seen 
with  the  deceased  at  a  distance  of  one  and  a  half  miles  from  the 
spot  where  the  body  was  found  and  has  failed  to  give  an  ac- 
count of  the  circumstances  under  which  he  left  her,  and  the 
fact  that  he  was  seen  a  short  time  after  (he  supposed  time  of  the 
kHUng  on  the  road  which  leads  by,  and  within  104  yards  of  the 
place  where  the  body  was  found,  that  he  was  the  murderer? 
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We  think  not.  These  circumstances,  in  our  judgment,  do 
make  out  a  case  of  grave  suspicion,  but  do  not  prove  beyond 
a  doubt  that  the  prisoner  was  the  murderer. 

It  follows  that  the  judgment  of  the  circuit  court  of  Carroll 
must  be  reversed  and  the  case  must  be  remanded  for  a  new 
trial  to  be  had  therein. 


Lacy,  J.,  and  Fauntlbroy,  J.,  dissented. 
Judgment  reversed. 
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Taylor  v.  Commonwealth. 

July  6th,  1893. 

1.  Homicide — Grand  Jury — Foreman — Objection  that  grand  jury  was  not 

constituted,  and  foreman  not  selected  and  sworn,  as  required  by  law, 
cannot  be  raised  for  first  time  in  the  appellate  court,  but  must  be  by 
plea  in  abatement. 

2.  Venire  Facias — Record. — It  appearing  that  the  veiiire  was  issuedby  order 

of  the  trial  court,  held^  no  error  that  it  is  not  made  part  of  the  record. 

3.  Evidence — Previous  Assault.  —On  trial  for  murder,  testimony  that  about 

three  weeks  before  the  homicide  the  bed  of  the  deceased  was  fired  into, 
held,  admissible,  where  prisoner  several  times  mentioned  the  firing  in  a 
manner  indicating  he  had  done  it  himself,  or  procured  it  to  be  done. 

4.  Idem —  Uncommunicated  Thrents. — Though  after  the  homicide  prisoner  ab- 

sconded, the  exclusion  of  uncommunicated  threats  against  him,  heldy 
not  error. 

5.  Idem — Rumor — Flight. — General  talk  in  the  community  that  if  certain 

persons  found  prisoner  they  would  kill  him  without  attempting  to  arrest 
him,  heldf  inadmissible  on  trial  for  murder  to  rebut  the  fact  of  his  im- 
mediate flight  and  concealment  and  endeavor  to  leave  the  State. 

6.  Idem — Indictment  against  Another. — It  is  not  error  to  exclude  as  evidence 

an  indictment  against  another  person  for  the  same  oflfence. 

7.  Verdict — Affidavits  of  Jurors. — The  affidavits  or  declarations  of  jurors 

showing  that  they  acted  on  evidence  other  than  that  adduced  before 
them  at  the  trial,  cannot  be  used  to  impeach  the  verdict. 

8.  Misconduct  of  Jury. — Upon  trial  for  murder,  cartridge  hulls  found  at 

the  scene  of  the  homicide  have  been  introduced  by  the  prosecution,  and 
prisoner's  Winchester  rifle,  with  shells  fired  from  it  during  the  trial,, 
has  been  introduced  by  him  to  show  that  the  plunger  struck  the  shells 
differently  from  those  introduced  by  the  prosecution ;  and  the  jury  were 
permitted,  without  objection,  to  take  the  rifle  and  shells  to  their  room; 
held,  it  was  not  misconduct  in  the  jury  to  take  it  apart  and  examine  the 
plunger  and  ascertain  that  they  have  been  recently  tampered  with  and 
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fixed  so  as  to  explode  the  cartridge  differently  from  those  put  in  evidence 
by  the  prosecution. 
^.  Instructions — Reasonable  Doubt. — It  is  not  error  to  strike  out  the  words, 
**  to  doubt  is  to  acquit,"  from  an  instruction  where  the  law  of  reasona- 
ble doubt  was  given  in  its  most  favorable  form  for  the  prisoner.  Tucker's 
Ca«€,  88  Va.,  20. 

10.  Idkm — Inferences. — It  is  not  error  to  refuse  to  instruct  the  jury  that  no 
inference  can  be  drawn  from  prisoner*s  failure  to  introduce  any  evidence 
to  show  where  he  was  on  the  day  of  the  homicide,  where  it  is  in  evi- 
dence that  he  told  a  witness  that  he  was  at  that  time  in  another  State, 
as  instructions  not  applicable  to  the  evidence,  are  inadmissible. 

11.  Question  Unanswered. — Assignment  of  error  in  refusing  to  allow  a 
witness  to  answer  a  certain  question  is  unavailable  in  the  appellate 
court  where  the  record  does  not  show  what  the  answer  would  have  been. 

12.  Case  at  Bar. — The  evidence  in  the  record  warrants  the  verdict  of 
guilty  of  murder  in  the  first  degree. 

Error  to  judgment  of  circjiit  court  of  Wise  county,  ren- 
dered September  10,  1892,  upon  a  verdict  of  a  jury  convicting 
the  plaintiff  in  error,  M.  B.  Taylor,  of  murder  in  the  firet  de- 
gree of  one  Ira  Mullins,  and  sentencing  him  to  be  hanged  by 
the  neck  until  dead  on  December  16,  1892.  Opinion  states 
the  case. 

Duncan^  MiVer  ^  Aldersov^  for  plaintiff  in  error. 

Attorney- General  R.  Taylor  Scott  and  E,  W.  Fulton,  for  com- 
TTionvvealth. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  record  of  the  proceedings  of  the  trial  court  in  this  case, 
to  be  reviewed  by  this  court,  presents  no  question  of  the  cor- 
pus  delictL 

About  9  or  10  o'clock  in  the  morning  of  the  14th  day  of 
May,  1892  (Saturday),  Ira  Mullins,  a  helpless  paralytic  who 
had  to  travel  in  a  wagon,  started  in  a  wagon  drawn  by  two 
horses,  and  accompanied  by  his  wife  and  fifteen-year-old  son, 
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John  H.  MuUins,  and  John  Chappel,  Greenbury  Harris,  Wil- 
son Mullins,  an«l  Jane  Mullins,  from  the  house  of  Wilson 
Mullins  on  Elk  Horn,  in  Kentucky,  near  the  Virginia  line,  to 
go  to  the  home  of  the  said  Ira  Mullins,  in  Wise  county,  Vir- 
ginia. When  .they  had  crossed  the  State  line,  and  had  got 
about  half  a  mile  from  Pond  or  Pound  Gap,  on  this  side  of 
top  of  the  mountain  about  one-fourth  or  one-half  of  a  mile, 
they  were  fired  on,  in  the  public  highway,  in  the  county  of 
Wise,  from  a  blinded  and  barricaded  ambush,  some  twenty  or 
tweny-five  steps  from  the  road;  and  the  said  Ira  Mullins  and 
his  wife  and  John  Chappel,  Greenbury  Harris,  and  Wilson 
Mullins  were  all  five  instantly  killed,  and  the  horses  to  the 
wagon  were  also  killed.  The  boy,  John  H.  Mullins,  started 
to  run  as  soon  as  the  firing  began,  and  as  he  ran,  a  bullet 
grazed  his  body  and  cnt  his  suspenders  behind  and  nearly  cut 
them  in  two.  Jane  Mullins,  the  wife  of  Wilson  Mullins,  says 
she  was  along  when  Ira  Mullins  and  the  other  persons  were 
killed;  and  that  she  saw  three  men  standing  some  twenty  or 
twenty -five  steps  from  the  wagon,  and  halloed:  *'Boys,  for  the 
Lord's  sake  don't  shoot  anymore;  you  have  killed  them  all 
now."  They  replied:  "God  damn  you,  take  the  road  and 
leave,  or  we  will  kill  you."  Ira  Mullins  received  eight  shots, 
and  was  instantly  killed  as  he  lay  in  his  wagon.  Thus,  as  the 
record  shows,  were  five  persons,  travelling  upon  the  highway 
in  Wise  county,  Virginia,  at  mid-day  on  Saturday,  the  14th 
day  of  May,  1892,  w^iylaid  and  cruelly  murdered  and  hurried 
into  eternity  without  a  moment's  warning  or  apprehension,  by 
dastardly  assassins  crouching  on  the  roadside  in  a  prepared 
ambush  for  the  bloody  and  brutal  deed. 

Who  perpetrated  this  dark  crime — this  inhuman  and  whole- 
sale massacre  of  innocent  and  unsuspecting  men,  women,  and 
children,  travelling  peacefully  upon  the  public  highway  in 
Wise  county,  Virginia,  at  mid-day  on  the  14th  day  of  May, 
1892? 

Suspicion  pointed  to  M.  B.  Taylor,  the  plaintiff  in  error, 
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who  had  fled  from  his  home,  and  after  concealing  himself  for 
a  time,  was  endeavoring  to  make  his  way  to  Florida,  when  he 
was  arrested.  At  the  August  term,  1892,  of  the  county  court 
of  Wise  county,  a  special  grand  jury  impannelled  for  the  term 
of  the  court,  and  sworn  as  a  special  grand  jury  of  inquest  in 
and  for  the  county  of  Wise,  after  receiving  their  charge  retired 
to  their  room  to  consider  of  their  presentment  and  indictment, 
and  returned  into  court,  having  found  the  following  indict- 
ment, to  wit:  An  indictment  of  the.  commonwealth  against 
M.  B.  Taylor  for  the  murder  of  Ira  Mullins,  endorsed  "a  true 
bill,"  and  signed  by  J.  M.  Wampler,  foreman.  Which  said  in- 
dictment was  entered  of  record'  in  the  said  court,  and  the 
accused  was  placed  at  bar  for  trial.  Taylor,  the  accused,  of- 
fered a  plea  in  abatement,  which  was  refused  by  the  court ;  he 
demurred  to  the  indictment,  and  the  demurrer  was  overruled; 
he  then  elected  to  be  tried  in  the  circuit  court  of  Wise  county, 
and  he  was  remanded  for  trial  to  that  court.  He  was  tried  in 
that  court  at  the  September  term,  1892,  by  a  jury  of  his  peers 
from  the  vicinage,  and  found  guilty  of  murder  in  the  first  de- 
gree, as  charged  in  the  said  indictment,  and  sentenced  by  the 
court  to  be  hung  on  the  16th  day  of  December,  1892.  He 
moved  an  arrest  of  judgment,  and  to  set  aside  the  verdict  be- 
cause contrary  to  the  evidence,  and,  in  the  course  of  the  trial 
took  twelve  bills  of  exceptions  to  the  rulings  of  the  C(mrt. 
These  motions  were  denied,  and  a  writ  of  error  and  superse- 
deas was  applied  for  and  obtained  from  one  of  the  judges  of 
this  court. 

We  have  now  to  review  the  proceedings  of  the  trial  courts 
below,  and  to  determine  whether  the  plaintifl:  in  error  has 
been  lawfully  tried  and  convicted  of  the  awful  and  atrocious 
crime  of  which  he  has  been  found  guilty  by  the  jury  and  sen- 
tenced to  death  by  the  court;  whether  the  evidence  in  the  re- 
cord warrants  the  verdict  of  the  jury,  and  whether  the  accused, 
from  the  beginning  to  the  end  of  his  trial,  has  been  allowed 
all  the  safeguards  which  the  law  of  Virginia  throws-  around 
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her  citizens  when  indicted,  arraigned  and  tried  at  the  bar  of 
her  criminal  justice. 

The  petition  of  the  plaintiff  in  error  represents  that  he  is 
aggrieved  in  the  following  particulars,  viz :  "  1.  Because  the 
said  supposed  grand  jury  which  returned  the  said  supposed 
iadictment  against  petitioner  was  not  constituted  as  required 
by  law,  and  J.  M.  Wam[)ler,  who  signs  and  returns  said  sup- 
posed indictment  "  a  true  bill^''  was  not  selected  and  sworn  as 
foreman  of  said  grand  jury  as  required  by  law."  This  assign- 
ment of  error  is  not  well  taken.  The  objection  is  made  for 
the  first  time  here ;  the  defect,  if  any,  should  have  been  taken 
advantage  of  by  plea  in  abatement,  but  it  sufficiently  appears 
by  the  record  that  John  M.  Wampler  was  the  foreman,  for  the 
court  received  from  the  grand  jury  the  indictment  signed  by 
him  as  such,  and  it  moreover  appears  by  the  record  that  they 
were  all  duly  sworn.  The  second  and  third  and  ninth  assign- 
ments of  error  were  abandoned  in  court  and  withdrawn.  The 
fourth  assignment  of  error  is  that  no  venire  was  issued  direct- 
ing the  sheriff  to  summon  the  jury  from  a  list  furnished  by 
the  court  for  the  trial  of  petitioner,  &c.  This  is  without  merit. 
The  venire  can  only  become  part  of  the  record  by  bill  of  ex- 
ceptions, and  the  record  shows  that  the  venire  was  issued  by 
order  of  the  court,  and  this  is  all  sufficient. 

Fifth.  "  The  court  erred  in  permitting  the  witness,  Germima 
Harris,  to  testify  that  about  three  weeks  before  the  killing  of 
Ira  Mullins  his  bed  was  fired  into,"  &c.  The  fact  that  Ira 
Mullius'  house  and  bed  in  which  he  was  lying  was  fired  into 
about  three  weeks  before  the  killing,  was  important,  material, 
and  proper  evidence  in  view  ot  the  testimony  of  sundry  wit- 
nesses that  the  prisoner,  over  and  over  again,  mentioned  it  in 
a  way  showing  that  he  had  done  it  himself  or  had  procured  it 
to  be  done.  He  said  to  witness,  Noah  Hubbard,  ''Ira  Mul- 
lins offered  f  100  to  have  me  killed  on  Saturday^  and  his  bed 
was  shot  into  on  Sunday^  but  I  was  over  in  Kentucky."  He 
said  to  witness.  Dock  Swindall,  ''Sometime  after  he  had  of- 
VoL.  xc — 15 
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fered  the  reward  to  have  me  kiW^A^  somebody  shot  into  his  bed,* 
but  it  wasn't  me,  and  laughed."  His  declarations  to  three 
other  witnesses,  about  the  shooting  into  the  bed  of  Ira  Mul- 
lins  to  the  same  ettect,  made  the  evidence  of  the  fact  of  the 
shooting  into  the  bed  of  Ira  Mullins  admissible. 

Sixth.  '*  The  court  erred  in  not  allowing  the  witness,  John 
H.  Robersou,  to  answer  the  question  propounded  to  him,  as 
shown  in  bill  of  exception  No.  2."  The  court  very  properly 
refused  to  permit  the  witness,  John  H.  Roberson,  to  give  in 
evidence  uncommunicated  threats  by  McFall  and  others  against 
Taylor  made  after  the  killing  of  Ira  Mullins  and  but  shortly 
before  Taylor's  trial.  But  it  does  not  appear  what  the  answer 
to  the  question  would  have  been,  and  it  cannot  be  said  that  he 
was  injured  by  the  ruling  to  reject  it,  which  nmst  affirmatively 
appear. 

Seventh.  ''  The  court  erred  in  refusing  to  allow  the  witness, 
John  H.  Roberson,  to  answer  the  question  propounded  to  him, 
as  shown  in  bill  of  exception  No.  3,"  &c.  The  witness  an- 
swered this  question,  *'  It  was  the  general  talk  in  that  commu- 
nity that  if  McFall  and  others  found  Taylor  that  they  would 
kill  him  without  attempting  to  arrest  him."  This  general  talk 
about  the  awful  tragedy  which  had  been  enacted,  could  not  re- 
but the  fact  of  the  prisoner,  Taylor's  immediate  flight,  con- 
cealment, and  attempt  to  get  to  Florida;  and  the  court  did  not 
err  in  refusing  to  let  it  go  to  the  jury  to  rebut  the  fact  in  the 
case :  that  the  "  wicked  fleeth  when  no  man  pursueth." 

Eighth.  "The  court  erred  in  allowing  the  witnesses,  Clifton 
Roberson  and  Floyd  Branham,  to  testify,  and  the  jury  to  con- 
sider their  statements,  because  said  testimony  tended  to  con- 
tradict the  testimony  of  Mrs.  Mary  Roberson,  a  witness  intro- 
duced by  the  commonwealth  on  said  point."  It  passes  all 
understanding,  how  testimony  discordant  among  the  witnesses 
for  the  prosecution  could  injure  the  prisoner;  and  the  testimony 
of  these  witnesses  was  admissible  on  the  credibility  of  the  alibi 
set  up  by  the  prisoner. 
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The  ninth  assignment  was  abandoned  and  withdrawn. 

The  tenth  assignment  is  set  forth  in  the  sixth  bill  of  excep- 
tions: '*The  jury  was  then  withdrawn  from  the  court-room, 
and  the  witness,  Henry  Hall,  stated:  'The  words,  as  I  remem- 
ber them,  was  Dr.  Taylor  told  me  that  this  woman,  the  wife 
of  Henry  or  Talt  Hall,  was  living  at  Ira  Mullins',  and  I  told 
him  if  that  was  the  case,  by  watching  the  house  of  Mullins  he 
could  tell  whether  either  ot  the  Halls  came  in  there  or  not.' 
In  this  connection,  counsel  for  the  defence,  in  response  to 
question  whether  they  proposed  to  prove  that  said  woman  was, 
in  fact,. at  Mullins'  house,  avowed  that  they  could  and  would 
only  prove,  if  permitted,  that  there  was  about  that  time  a  loose 
woman  staying  with  Ira  Mullins,  whose  name  they  could  not 
show;  but  the  court  refused  to  permit  said  statement  to  go  to 
the  jury."  What  relevancy  the  excluded  statement  could  have 
ha(i  is  not  discoverable;  and  it  was  properly  rejected. 

The  eleventh  assignment  is:  The  court  erred  in  refusing  to 
permit  the  indictment  preferred  b}'  the  grand  jury  and  then 
pending  in  the  county  court  of  Wise  county,  against  Henry 
Adams  for  the  murder  of  Ira  Mullins,  to  go  the  jury  and  be 
considered  by  them.  The  record  of  an  indictment  against 
Henry  Adams  was  unconnected  with  and  foreign  to  the  issue 
between  the  accused,  B.  M.  Taylor,  and  the  commonwealth; 
wasr^5  ivter  alios  acta^  and  improper  evidence,  which  was  not 
admissible  to  go  to  the  jury. 

The  twelfth  assignment  of  error  is  based  upon  the  eighth 
bill  of  exceptions:  *' That. upon  the  trial  of  this  cause  the 
commonwealth  introduced  in  evidence  two  cartridge  hulls, 
45—75;  and  the  defendant  introduced  in  evidence  a  Winches- 
ter rifle  which  shot  a  45-75  cartridge,  and  proved  that  said 
rifle  was  the  gun  of  the  defendant  Taylor.  And  the  defend- 
ant also  introduced  in  evidence  four  45-75  cartridge  hulls,  and 
proved  by  John  S.  Wright  that  the  four  cartridges  were  shot 
by  him  out  of  the  Taylor  gun  during  the  present  trial.  At 
the  time  the  gun  was  introduced  it  was  apparently  in  shooting 
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condition,  and  was  not  taken  to  pieces,  in  whole  or  in  part,  in 
the  court-room.  Shortly  after  the  jury  retired  to  their  room 
to  consider  of  their  verdict  they  sent  down  to  the  court  to 
know  if  they  could  have  the  gun;  whereu[»on  the  court  asked 
counsel  on  both  sides  if  there  was  any  objection  to  the  jury  hav- 
ing the  gun  in  their  room  during  their  deliberation,  and  there 
was  no  objection  from  either  side.  The  gun  was  then  sent  to 
the  jury;  and  after  the  jury  returned  their  verdict  the  defend- 
ant moved  the  court  to  set  aside  said  verdict  and  arrest  judg- 
ment thereon,  because,  as  claimed,  that  in  their  room,  in  the 
absence  of  the  prisoner,  the  jury  took  said  gun  to  pieces  and 
examined  the  plunger;  and  in  support  of  said  motion  tendered 
the  affidavit  of  William  Wolfe,  P.  Debusk,  and  Elisha  Tate, 
which  is  in  the  words  and  figures  following,  viz: 

"  We,  the  undersigned,  hereby  state  that  we  were  members 
of  the  jury  that  returned  a  verdict  of  guilty  of  murder  in  the 
first  degree  against  M.  B.  Taylor,  and  that  after  we  took  the 
Winchester  rifle  to  our  jury  room  we  took  the  same  to  pieces 
and  examined  it  to  see  whether  or  not  it  had  been  recently 
tampered  with,  and  especially  to  see  if  what  is  called  the 
plunger,  being  the  piece  which  strikes  the  cartridge  and 
causes  the  explosion,  had  been  changed  in  any  way  since  the 
shooting;  and  upon  such  examination  we  reached  the  conclu- 
sion that  the  gun  had  been  tampered  with  recently." 

Then  follows  the  affidavit  of  J.  M.  Mills,  another  juror,  in 
the  same  words  and  to  the  same  ettect,  adding:  "Which  ex- 
amination cau^ed  me  an<l  E.  P.  Graham,  to  my  own  know- 
ledge, to  find  a  verdict  of  guilty,  wh  le,  if  we  had  not  made 
such  an  investigation,  we  would  not  have  found  such  a  verdict, 
&c." 

Then  follow  the  affidavit  of  Wilson  Holbrook,  the  sheriflT  of 
Wise  county,  and  the  affidavit  of  one  John  A.  Miller,  that  the 
jury  did  examine  the  gun,  and  that  the  plunger  is  now  in  the 
gun  diflFerently  from  the  way  they  usually  are  in  Winchesters, 
&c. 
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There  is  no  legal  evidence  in  the  record  that  the  gun  was 
either  taken  to  pieces,  or  that  the  jury  acted  on  what  they 
saw.  The  general  rule  is  that  the  affidavit  of  a  juror,  and 
much  less  his  declaration^  attacking  or  impeaching  the  verdict 
which  he  has  rendered,  is  not  admissible  and  cannot  be  consid- 
ered by  the  court.  Howard  v.  McCall,  21  Gratt.,  206;  Com- 
monwealth V.  BuU,  14  Gratt,  628;  Read's  Case,  22  Gratt.,  947, 
and  this  is  the  English  rule.  But  in  this  case  the  affidavits  of 
the  jurors,  even  if  admissible,  prove  no  misconduct  on  the 
part  of  the  jury,  nor  any  ground  for  the  motion  to  the  court 
to  set  aside  the  verdict.  The  gnu  was  introduced  in  evidence 
by  the  prisoner,  and  the  four  cartridge  hulls  fired  from  that 
gun,  during  the  trial,  by  one  of  the  prisoner's  witnesses,  were 
put  in  evidence  by  the  prisoner  to  show  the  jury  that  they 
were  struck  by  the  plunger  in  his  gun  differently  from  the  two 
cartridge  hulls  which  the  prosecution  had  put  in  evidence  as 
they  had  been  picked  up  on  the  scene  of  the  massacre.  The 
gun  was  given  to  the  jury  in  thi'ir  room,  without  objection  and 
by  consent,  and  there  is  no  exception  on  the  ground  that  the 
gun  was  taken  into  the  jury  room.  The  court  did  not  tell  the 
jury  how  they  should  look  at,  examine,  or  consider  the  gun. 
The  jury  had  the  right  to  take  the  gun  apart,  and  to  examine 
the  plunger  to  see  (as  they  did  see  plainly)  that  the  gun  and  the 
plunger  had  been  recently  tampered  with,  and  fixed  so  as  to 
strike  and  explode  the  cartridges  differently  from  those  which 
had  been  used  by  the  murderers,  and  put  in  evidence  by  the 
commonwealth.     Dans  v.  State,  vol.  17  S.  E.  Reporter,  p.  292. 

The  prisoner's  gun  and  the  four  cartridge  hulls  fired  from  it, 
during  the  trial,  by  one  of  the  prisoner's  witncvsses  to  show 
that  the  plunger  in  that  gun  struck  the  cartridges  differently 
from  the  cartridge  which  had  done  the  fiendish  work  of  the 
cowardly  assassins  in  their  ambush,  were  put  in  evidence  by  the 
prisoner;  but  the  dumb  witness  of  the  gun  itself  mutely  con- 
vinced an  intelligent  and  scrutinizing  jury  that  the  plunger  in 
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that  ^un  had  been  recently  tampered  with  and  fixed  for  the 
occasion  of  the  trial. 

The  thirteenth  error  assigned  is  the  refusal  of  the  court  to 
instruct  the  jury  that  they  could  draw  no  inference  from  the 
prisoner's  failure  to  introduce  any  evidence  to  account  for  his 
whereabouts  on  the  awful  day  of  the  murder  of  five  peaceable 
and  defenceless  persons  in  the  public  highway,  although  it  was 
in  evidence  that  he  had  told  the  witness,  Branham,  that  he  was 
at  that  time  ''waiting  on  some  sick  folks  on  the  other  side  in 
Kentucky,"  or  from  his  utter  failure  to  explain  the  many  other 
suspicious  circumstances  that  surrounded  him.  This  instruc- 
tion, as  asked  for,  is  vicious,  and  it  was  properly  refused  by 
the  court,  who  had  already  in  two  preceding  instructions  told 
the  jury  that,  "  in  the  eyes  of  the  law  every  man  is  presumed 
to  be  innocent  until  he  is  proven  guilty,  and  not  only  is  the 
burden  of  proving  the  guilt  of  a  per8<m  charged  with  crirae, 
on  the  commonwealth,  but  to  warrant  a  conviction  the  guilt  of 
the  accused  must  be  proved  to  the  exclusion  of  every  reason- 
able doubt." 

The  fourteenth  assignment  of  error  is  the  modification  of 
an  instruction  asked  for  by  the  prisoner  by  the  elimination 
therefrom  of  the  phrase,  "  the  court  tells  you  that  to  doubt  is 
to  acquit,"  and  the  giving  by  the  court  to  the  jury, '' The 
court  further  tells  the  jury  that  circumstances  of  mere  sus- 
picion are  not  suflicient  to  warrant  a  verdict  of  guilty,  but  be- 
fore you  can  convict  the  prisoner  you  must  be  satisfied  from 
the  evidence  not  only  that  the  circumstances  are  consistent 
with  the  prisoner's  guilt,  but  they  must  be  satisfied  from  the 
evidence  that  the  facts  are  such  as  to  be  inconsistent  with  any 
other  rational  conclusion  than  that  he  is  guilty."  The  law  of 
reasonable  doubt  was,  by  this  instruction,  given  in  its  most 
favorable  form  for  the  prisoner.  In  Tucker's  Case  (reported  in 
88  Va.),  Lewis,  P.,  says,  in  quotation  marks,  it  has  been  said, 
"to  doubt  is  to  acquit,"  but  this  follows  a  clear  and  emphatic 
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insistence,  that  the  douht  must  be  a  reasonable  doubt  of  the 
sufficiency  or  certainty  of  the  evidence  of  guilt;  and  in  the  ease 
of  Williams  v.  Commonwealth^  85  Va.,  609,  Judge  Lacy  deliver- 
ing the  unanimous  opinion  of  the  court,  said,  in  substance,  that 
the  doubt  must  not  be  an  arbitrary  or  unreasonable  doubt,  or  a 
doubt  of  immaterial  and  non-essential  circumstances,  but  must 
be  a  reasonable  doubt  of  some  fact  or  facts  in  the  evidence, 
essential  for  the  jury  to  believe  to  warrant  a  verdict  of  convic- 
tion. 

The  fifteenth  assignment  of  error  is  set  forth  in  the  eleventh 
bill  of  exceptions,  which  certifies:  "When,  as  a  matter  of 
fact,  no  reference  had  been  made  during  the  progress  of  the 
case  to  the  prisoner's  failure  to  testify  in  his  own  behalf,  biit 
the  prisoner,  by  his  counsel,  urged  the  court  to  give  the  in- 
struction— "-  the  court  instructs  the  jury  that  the  failure  of  the 
defendant  to  testify  in  his  own  behalf  creates  no  presumption 
against  him*' — the  court  then,  at  the  urgent  request  of  the 
prisoner,  by  his  counsel,  gave  the  said  instruction  to  the  jury, 
stating  to  the  jury  that  it  was  given  at  the  request  of  the  coun- 
sel for  the  prisoner. 

At  the  same  time  that  the  foregoing  instruction  was  offbred 
the  following  instrui^tion  was  asked  for  by  the  prisoner,  by  his 
counsel:  ''The  court  further  tells  the  jury  that  they  should 
not  draw  any  inference  against  the  prisoner  because  he  failed 
to  produce  witnesses  from  the  State  of  Kentucky  to  show 
where  he  was  on  the  day  of  the  killing."  This  last  instruction 
the  court  refused  to  give.  This  assignment  of  error  is  not  well 
taken.  The  instruction,  number  one,  was  given  on  the  prison- 
ers own  motion  and  urgent  insistence;  albeit,  that  no  refer- 
ence had  been,  nor  properly  could  be,  made  to  the  prisoner's 
failure  to  testify  in  his  own  behalf;  and  the  instruction  num- 
ber twOj  asked  the  court  to  invade  the  province  of  the  jury, 
and  to  tell  them  that  they  could  not  draw  any  inference  what- 
ever from  the  failure  of  the  prisoner  to  even  attempt  to  do 
what  he  told  the  witness  Branham — that  he  "  could  prove 
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directly  where  he  was  that  day — waiting  on  some  sick  folks  on 
the  other  side  in  Kentucky."  He  did  not  disclose  the  names 
of  any  pretended  witnesses,  nor  prove,  nor  state  his  inability 
to  procure  any  witness  or  testimony  from  Kentucky.  In- 
structions must  apply  the  law  to  the  evidence  before  the  jury ; 
and  they  must  be  conformed  and  confined  to  the  evidence. 
These  instructions  did  neither. 

The  sixteenth  assignment  is  that  "the  court  erred  in  refusing 
to  set  aside  the  verdict  of  the  jury  because  the  same  is  con- 
trary to  the  evidence."  A  careful  scrutiny  and  anxious  con- 
sideration of  the  evidence  in  the  record  leaves  no  doubt  in  the 
mind  of  the  court  of  the  guilt  of  this  prisoner  and  the  correct- 
ness of  the  verdict  of  the  jury,  and  a  critical  review  of  all  the 
proceedings  of  the  trial  court,  at  every  stage  and  in  every  par- 
ticular, constrains  us  to  affirm  the  judgment  pronounced  upon 
that  verdict,  and  to  vindicate  the  majesty  of  the  violated  law. 
The  trial  of  the  prisoner  was  presided  over  and  conducted  by 
a  careful  and  conscientious  judge,  whose  rulings  on  all  points 
were  correct,  and  a  jury  of  twelve  honest  and  intelligent  men 
from  the  vicinage,  qualified  and  free  from  exception,  after  see- 
ing face  to  face  and  hearing  the  witnesses,  one  and  all,  have 
found  the  prisoner,  M.  B.  Taylor,  guilty  of  murder  in  the  first 
digree.  In  this  court  the  case  must  be  considered  as  on  a  de- 
murrer to  evidence;  and  a  simple  statement  of  the  evidence 
will  show  the  prisoner's  guilt  conclusively  and  beyond  a 
rational  doubt.  Of  the  seven  in  the  party  of  unarmed  and 
helpless  men,  women  and  children  that  received  the  murderous 
volley  from  the  ambush  only  fifteen  or  twenty-five  steps  from 
the  roadside,  at  midday  of  the  14th  of  May,  1892,  only  two 
escaped  sudden  and  instantaneous  death.  John  II.  Mullins, 
the  fifteen-year-old  son  of  Ira  Mullins  and  his  wife  (both  of 
whom  were  killed),  ran  from  the  scene  at  the  first  fire,  and  did 
not  see  any  of  the  persons  who  did  the  shooting,  though  a  shot 
passed  through  his  clothing  and  cut  his  suspenders  behind. 
He  proves  (as  several  other  witnesses  do)  that  Ira  Mullins  had 
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with  him  in  the  wagon  over  $1,000  in  money,  which  was  partly 
in  a  belt  worn  by  his  wife  under  her  dress,  and  the  residue  in 
a  little  hand  bag  in  the  wagon.  The  pocket  was  cut  from  the 
belt  and  gone,  and  so  was  the  hand  bag  gone.  Mrs.  Jane  Mul- 
lins,  the  widow  of  Wilson  Mullins,  who  was  killed,  says  that 
she  was  along  when  Ira  Mullins  and  the  other  persons  were 
killed ;  had  got  about  half  a  mile  from  Pond  Gap  when  the 
shooting  commenced  from  the  right  side  of  the  road,  and 
above  the  road;  my  husband  started  to  run;  he  got  about  ten 
or  fifteen  steps  when  I  saw  him  fall,  and  I  saw  one  of  the 
horses  fall.  I  ran  to  my  husband  and  found  he  was  shot.  I 
turned  him  on  his  side  and  looked  towards  where  the  shooting 
came  from  and  then  started  back  to  the  wagon  to  see  if  the 
others  were  killed.  I  saw  three  men  standing  some  twenty  or 
tweuty-five  steps  from  the  wagon.  I  hallooed  boys,  for  the 
Lord's  sake  don't  shoot  any  more;  you  have  killed  them  all 
now.  They  replied :  "  God  damn  you,  take  the  road  and  leave 
or  we  will  kill  you."  I  took  it  to  be  Dr.  Taylor,  Ilenan  and 
Calvin  Fleming.  I  recognized  them  by  seeing  them.  Th^y 
had  green  veils  over  their  faces.  I  recognized  Cal.  Fleming's 
voice,  and  I  also  thought  I  recognized  Dr.  Taylor's  voice. 
The  veils  were  over  their  heads  and  faces.  I  couM  see 
the  lower  part  of  their  faces.  I  thought.  I  recognized 
M.  B.  Taylor.  On  cross  examination  she  said  she  couM  sre 
the  parties  who  did  the  shooting  from  their  breasts  up.  Thty 
spoke  three  or  four  times;  I  took  it  to  be  Cal.  Fleming  who 
spoke  first.  I  have  known  Dr.  Taylor  for  fifteen  years.  I  am 
not  point-blank  certain  that  it  was  Dr.  Taylor,  but  I  think  it 
was.  I  recognized  Dr.  Taylor  mostly  by  his  looks,  and  saw 
him  from  the  breast  up.  She  could  see  him  from  waist  np  to 
the  place  where  the  veil  came.  She  also  said  that  there  was, 
at  the  time  they  were  talking  to  her,  a  slight  cessation  of  the 
firing,  when  the  smoke  rose  so  that  she  could  see  them. 

Dock  Swindall  testified  :  I  live  150  yards  from  Ira  Mullins' 
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house.  Dr.  M.  B.  Taylor  stayed  all  night  at  my  house  on  Sat- 
urday night  before  Ira  Mullins  was  killed.  He  asked  me  about 
Ira,  and  said  Ira  had  offered  $800  for  his  life.  I  was  in  bed 
when  he  came  to  my  house.  lie  asked  me  to  get  up  and  come 
out  on  the  porch,  that  he  wanted  to  talk  to  me.  He  said  that 
sometime  after  he  (Ira  Mullins)  had  offered  the  reward  to  have 
him  killed,  somebody  had  shot  into  his  (Ira  Mullins')  bed,  but  it 
wasn't  me,  and  laujj:hed.  He  said  there  was  aiming  to  come 
up  big  trouble,  and  that  the  Fleming  boys  would  not  bother 
me  and  Colonel  Swindall  any  more;  that  he  had  that  fixed. 
He  asked  me  if  there  was  anyone  I  wanted  put  out  of  the  way, 
and  I  said  I  don't  want  anybody  put  out  of  the  way,  unless  it 
was  somebodj'  that  wouldn't  live  under  the  law.  And  he  said 
what  about  Martin  Sowarda  and  Ira  Mullins?  Martin  Sowards 
and  me  had  had  some  trouble.  I  told  him  that  I  thought 
Ira  Mullins  was  a  very  good  neighbor.  I  didn't  know  much 
about  him.  He  then  told  me  to  keep  Martin  Sowards  and  Ira 
Mullins  located  until  the  trouble  came  up;  that  he  would  be 
at  my  house  every  other  night  until  the  trouble  came  up. 

Another  witness,  Grigg  Swindall,  confirms  all  the  testiniony 
of  the  foregoing  witness.  Dock  Swindall. 

Reuben  McFall  testifies  that  Dr.  M.  B.  Taylor  proposed  to 
him  at  various  times,  to  go  with  him  and  kill  the  Mullins 
boys — Ira  and  Henderson.  The  last  time  he  mentioned  it  to 
me,  he  said  he  had  gone  once  by  himself  and  put  a  man  out  of 
the  way,  and  if  we  boys  wouUl  not  go  with  him,  he  would  be 
damned  if  he  could  not  go  by  himself  and  do  it  again. 

Granville  Cox  testified :  Taylor  tried  several  times  to  get  me 
to  go  to  Kentucky  with  him  to  kill  Ira  Mullins  and  Henderson 
Mullins;  said  he  wanted  us  to  go  and  help  clean  up  the  head  of 
Elkhorn.  He  said.  If  I  don't  get  it  done  this  year  I  will  do 
it  next  year,  or  have  it  done. 

J»»hn  Branham  testified  that  he  saw  Taylor  (the  prisoner) 
Thursday  after  the  killing  and  he  had  a  Winchester  gun.    He 
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had  been  in  the  habit  of  carrying  a  Winchester  gun  for  live  or 
six  years.  He  said  he  had  heard  all  about  the  killing;  that 
he  was  going  on  to  court  and  have  Doc  Mullins  swear  that  Ira 
Mullins  had  offered  Doc  Mullins  jf250  to  have  him  (Taylor) 
killed;  that  Doc  Mullins  had  told  hira  all  about  it.  I  did  not 
think  he  seemed  exactly  natural — he  seemed  to  talk  a  little 
lower  than  common. 

W.  M.  Gilliam  testified,  that  about  one  week  before  the 
killing  he  met  M.  B.  Taylor  (the  prisoner),  who  told  him  that 
Ira  Mullins  had  tried  to  hire  Doc  Mullins  to  kill  him;  and  said 
he  was  over  in  Kentucky,  and  some  one  shot  in  Mullins'  bed. 
He  said,  The  spirits  told  me  of  it,  and  he  laughed,  and  said, 
you  have  not  got  sense  enough.  This  statement  is  confirmed 
by  Milburn  Gilliam  and  Joe  Perkins,  who  heard  the  conversa- 
tion detailed  by  the  witness,  W.  M.  Gilliam. 

Miss  Mary  Branham  and  Logan  Nottingham  testified  that 
they  saw  M.  B.  Taylor  (the  prisoner)  and  Cal.  Fleming  on  Sun- 
day night  before  the  killing,  going  in  the  direction  of  Pond 
Gap,  riding  fast  and  sitting  up  straight  in  their  saddles. 

George  E.  Roberson  and  John  Venters  testified  to  seeing 
M.  B.  Taylor  with  the  Fleming  boys,  all  armed  with  Winches- 
ter rifles,  repeatedly  just  previous  to  the  killing  and  subse- 
quently thereto. 

Time,  place,  motive,  means,  opportunity,  and  conduct,  both 
before  and  after  the  killing,  all  concur  in  pointing  to  the  pris- 
oner and  the  Flemings — Calvin  and  Henan — as  the  three 
guilty  assassins,  who  were  recognized  in  the  act  by  Mrs.  Jane 
Mullins.  When  last  seen  before  the  killing,  the  prisoner  was 
going,  under  the  cover  of  night,  with  hh  paL  Calvin  Fleming, 
in  the  direction  of  Pound  Gap,  where  Ira  Mullins  had,  unex- 
pectedly to  him,  gone  the  day  before  from  his  honje,  where  he 
had  told  Doc  Swindall  to  keep  him  located  until  the  trouble 
came  up,  and  that  he  would  be  at  his  (Doc  Swindall's)  house 
every  other  night  till  the  trouble  came  up.     But  the  prisoner 
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never  returned  again  to  Doe  Swindall's  house,  because  his  vic- 
tim (whom  he  wanted  '^located  till  the  trouble  came  up")  had 
gone  through  Pound  Gap  into  Kentucky.  But  he,  no  longer 
concerned  about  a  loose  woman  staying  at  Ira  Mullins',  turns 
his  attention  to  Pound  Gap,  through  which  he  knew  Ira  Mullins 
must  return  to  his  home,  and  there,  in  a  lonely  spot  on  the 
mountain,  he  fixes  an  ambush  in  fifteen  or  twenty-five  steps 
from  the  roadside,  from  which,  a  few  days  afterwards,  he  and 
the  Flemings  slaughter  Ira  Mullins  and  four  other  of  his  party, 
and  kill  the  horses  to  his  wagon,  and  rob  the  money,  over 
$1,000,  which  was  in  the  wagon  and  on  his  wife's  person. 
At  the  time  and  place  of  the  horrible  crime  he  is  in  close 
proximity  to  the  scene,  and  he  does  not  show  or  attempt  to 
show  that  he  was  elsewhere.  He  told  numerous  persons  that 
Ira  Mullins  had  tried  to  have  him  killed,  and  he  habitually 
carried  a  Winchester  rifle  of  45-76  calibre,  the  same  that  were 
found  at  the  place  of  the  murder.  His  conduct  was  that  of  a 
guilty  man.  After  the  murder  he  took  to  the  brush  with  the 
Fleming  boys,  and  as  they  were,  was  always  armed ;  he  told 
Xoah  Hubbard  that  he  was  going  '*  to  keep  in  the  brush  and 
keep  the  law  on  his  side."  And  after  skulking  in  the  woods 
and  resisting  arrest  with  the  Fleming  boys,  armed  to  the  teeth, 
all  of  them,  for  some  time,  he  concealed  himself  one  whole 
week  up  stairs  in  a  lumber  room  at  Norton,  and  his  meals  were 
handed  up  to  him  through  the  floor,  until  he  takes  passage  on 
a  freight  ear  for  Florida,  and  thence  to  the  West,  never  to  re- 
turn to  Virginia.  All  these  and  many  other  circumstances 
pointing  powerfully  to  his  guilt  are  wholly  unexplained,  and 
they  are  supplemented  by  the  direct  testimony  of  Mrs.  Jane 
Mullins,  an  eye  witness  to  the  killing,  Avho  recognized  the 
prisoner  and  the  Flemings,  at  the  distance  of  only  a  few  steps, 
both  by  seeing  them  from  their  waists  up,  and  by  their  voices 
as  she  parleyed  and  pleaded  with  them  not  to  shoot  any  more. 
She  had  known  the  prisoner  for  fifteen  years,  and  was  well 
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acquainted  with  the  Fleming  boys.  The  verdict  of  the  jury 
is  not  only  supported  by  the  evidence,  but  it  is  demanded  by 
the  suprema  lex — the  safety  and  civilization  of  society.  The 
trial  was,  in  all  respects,  proper,  and  we  affirm  the  judgment 
of  the  circuit  court  of  Wise  county  under  review,  and  remand 
the  case  for  further  proceedings  in  said  court  according  to  law. 

Richardson,  J.,  dissented. 

Judgment  affirmed. 
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TiRGiNiA  Development  Co.  et  al.  v.  Crozer  Iron  Co.  et  als. 

July  6th,  1893. 

1.  Constitutional  Law — Special  legislation.— Code  i  2486  giving  liens  to  pei^ 

sons  furnishing  supplies  to  a  manufacturing  corporation  on  all  its  pro- 
perty, superior  to  deeds  of  trust,  &c.,  executed  since  March  21,  1877,  is 
not  contrary  to  amendment  14  to  the  constitution  of  the  U.  S.  as  being 
special  and  class  legislation. 

2.  Construction  of  Statltes. — Liens  for  supplies  given,  by  §  2485,  priority 

over  deeds  of  trust,  &c.,  executed  since  March  21, 1877,  are  not  restricted 
to  deeds  of  trust,  &c.,  executed  between  that  date  and  the  date  of  the 
taking  effect  of  that  act,  but  have  precedence  over  deeds  of  trust,  &c, 
executed  after  the  latter  date. 

3.  Vested  RiGins—ImpairjnerU  of  charter. — Section  2485  giving  prior  liens 

upon  the  property  of  manufacturing  corporations  for  supplies  is  not 
invalid  as  impairing  the  charter  right  of  such  corporation  to  issue  its 
bonds  and  secure  them,  as  the  charter  was  taken  subject  to  the  general 
law  of  the  State,  and  such  changes  as  might  be  made  in  that  law. 

4.  General  Laws — Private  acts — Acts  of  incorporation. — Section  4203  ex- 

cluding from  operation  of  the  Code  any  act  passed  by  the  legislature 
between  March  15,  1887,  and  May  1,  1888,  applies  only  to  the  acts  of  a 
general  nature  and  not  to  acts  of  incorporation,  which  are  private  acts. 

5.  Supplies—  What  are  under  g  24^5. — Pig  iron  furnished  a  rolling  mill,  whose 

business  is  to  manufacture  iron,  steel,  and  other  metals,  is  "  a  supply '' 
within  the  meaning  of  'i  2485,  giving  a  lien  to  all  persons  furnishing  fuel 
and  other  supplies  necessary  to  the  operation  of  any  manufacturing 
company. 

6.  Liens  for  Materials — Priority. — Liens  given  by  ?  2485  are  entitled  to 

precedence  as  among  themselves  according  to  the  times  at  which  they 
are  severally  filed  under  ?  2486,  that  first  filed  taking  preference. 

Appeal  from  decree  of  Imstiugs  court  of  city  of  Roanoke 
rendered  in  the  chancery  cause  wherein  the  Virginia  Develop- 
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lueiit  Company  was  complainant  and  the  Roanoke  Rolling 
Miir,  the  Pocahontas  Coal  Company,  and  the  Crozer  Iron 
Company  were  defendants.  From  the  decree  in  favor  of  the 
defendants  the  complainant  appealed.     Opinion  states  the  case. 

Griffin  ^  GlasgoiD  and  PhUgar^  Berkely  ^  Johnson^  for  appel- 
lants. 

Watis^  Robertson  ^  Robertsm^  Penn  ^  Cocke^  and  Kean  ^  Lile^ 
for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  controversy  betwec  n  creditors  of  the  Roanoke  Roll- 
ing Mill  Company,  one  of  the  defendants  in  the  court  below. 
The  main  contest  is  between  the  Pocahontas  Coal  Company  and 
the  Crozen  Iron  Company,  claiming  to  be  *'  supply  creditors  "  of 
the  defendant  company,  on  the  one  hand,  and  the  appellants, 
mortgage  bondholders,  on  the  other.  The  defendant  company 
was  chartered  by  the  legislature  of  Virginia  by  an  act  approved 
the  2d  day  of  May,  1887,  and  is  authorized  by  its  charter  to 
erect  rolling  mills,  forges,  and  furnaces,  and  to  manufacture 
inm,  steel,  and  other  metals.  It  is  also  authorized  by  the 
ninth  section  of  its  charter  to  issue  its  bonds  from  time  to  time, 
and  to  secure  the  same  by  mortgage  or  deed  of  trust  upon  its 
property  and  franchises,  including  its  franchise  to  be  a  cor- 
poration. 

The  bonds  held  by  the  appellants,  amounting  in  the  aggre- 
gate to  $25,000,  are  secured  by  a  deed  of  trust  of  the  10th  of 
January,  1890,  whereby  the  company  conveyed  to  a  trustee 
certain  real  estate,  together  with  all  its  rights,  privileges,  and 
franchises.  This  deed  was  duly  admitted  to  record  on  the  24th 
of  February  of  the  same  year. 

The  claim  of  the  Pocahontas  Coal  Company  for  $6,580  33  is 
for  coal  furnished  the  defendant  company  for  the  operation  of 
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its  works,  and  that  of*  the  Crozer  Iron  Cora paoy  for  $20,911  51 
is  for  pig  iron ;  and  for  these  claims  liens  were  duly  filed  iti  the 
i-lerk's  office  of  the  hustings  court  of  the  city  ot  Roanoke,  un- 
der sections  2 185  and  2486  of  the  Code.  The  first  mentioned 
company  filed  its  lien  on  the  23d  of  February,  1891,  and  the 
Crozer  Iron  Company  on  the  10th  of  the  ensuing  March. 
Section  2485  reads  as  follows : 

"  All  conductors,  brakesmen,  engine-drivers,  firemen,  cap- 
tains, stewards,  pilots,  clerks,  depot  or  office  agents,  store- 
keepers, mechanics  or  laborers,  and  all  persons  furnishing  rail- 
road iron,  engines,  cars,  fuel,  and  all  other  supplies  necessary 
to  the  operation  of  any  railway,  canal  or  other  transportation 
company,  or  of  any  mining  or  manufacturing  company,  char- 
tered under  or  by  the  laws  of  this  State,  or  doing  business 
within  its  limits,  shall  have  a  prior  lien  on  the  franchise,  gross 
earnings,  and  on  all  the  real  and  personal  property  of  said 
company  which  is  used  in  operating  the  same  to  the  extent  of 
the  moneys  due  them  by  said  company  for  such  wages  or  sup- 
plies, and  no  mortgage,  deed  of  trust,  sale,  hypothecation,  or 
conveyance  executed  since  the  twenty-first  day  of  March, 
eighteen  hundred  and  seventy-seven,  shall  defeat  or  take  pre- 
cedence over  said  lien,"  &c. 

The  following  section  (2486)  merely  provides  how,  where, 
and  within  what  time  the  lien  must  be  perfected. 

1.  The  validity  of  this  legislation  is  assailed  by  the  appellants, 
on  the  ground  that  it  is  unequal  and  partial ;  that  it  is  special 
and  class  legislation;  and  in  conflict  with  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  which, 
among  other  things,  provides  that  no  State  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws. 

This  contention  strikes  at  the  root  of  the  statute,  and,  if 
sound,  the  statute,  or  rather  the  section  of  the  Code  in  ques- 
tion, is  void,  independently  of  the  provision  giving  precedence 
to  the  liens  for  which  it  provides  over  mortgages  and  deeds  of 
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trust.  But  we  are  of  opinion,  both  on  principle  and  authority, 
that  the  position  is  not  sound. 

That  the  statute  is  special  in  its  character — L  «.,  confined  in 
in  its  operation,  so  tar  as  the  furnishers  of  supplies  are  con- 
cerned, to  those  dealing  with  railway,  canal,  or  other  transpor- 
tation companies,  or  mining  or  manufacturing  companies, 
chartered  under  or  by  the  laws  of  this  State,  or  doing  business 
within  its  limits,  is  obvious  from  its  terms,  and  is  not  disputed. 
Bat  it  does  not  follow  that  because  the  statute  is  special  it  is 
invalid.  It  has  been  repeatedly  decided  by  the  Supreme 
Court  of  the  United  States,  in  construing  the  fourteenth 
amendment,  that  it  is  no  objection  to  a  statute  that  it  is  special, 
if  all  persons  subject  to  it  are  treated  alike  under  the  same 
conditions. 

It  is,  moreover,  well  settled  by  the  decisions  of  that  court, 
beginning  with  the  Slaughter-House  Cases,  16  Wall.,  36,  that 
the  fourteenth  amendment  was  not  designed  to  limit,  and  does 
not  limit,  what  is  known  as  the  police  power  of  the  States — 
tliat  is,  in  the  language  of  the  court  in  Barbier  v.  Connolly,  113 
U.  S.,  27,  "the  power  to  prescribe  regulations  to  promote  the 
health,  peace,  morals,  education,  and  good  order  of  the  peo- 
ple, and  to  legislate  so  as  to  increase  the  industries  of  the  State, 
develop  its  resources,  and  add  to  its  wealth  and  prosperity." 

A  familiar  instance  of  the  exercise  of  this  power  is  the  stat- 
ute giving  a  mechanics'  lien,  which  is  special  in  its  character, 
and  yet  its  validity  has  never  been  judicially  denied  because 
its  operation  is  confined  to  a  particular  class.  The  Poor  Man's 
law  is  another  instance  of  the  same  sort.  So,  in  Barbier  v. 
Connolly,  a  municipal  ordinance,  prohibiting  washing  and  iron- 
ing in  public  laundries  between  the  hours  of  10  o'clock  at 
night  and  6  in  the  morning,  was  sustained,  although  assailed 
as  unwarranted  class  legislation,  in  that  it  discriminated  be- 
tween laborers  engaged  in  the  laundry  business  and  those  en- 
gaged in  other  pursuits,  and  thus  denied  to  the  former  the 
equal  protection  of  the  laws.     So,  a  statute  making  railroad 
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companies,  whose  tracks  are  not  fenced,  liable  for  double  dam- 
ages for  injuries  to  stock  on  their  tracks,  has  been  held  not  re- 
pugnant to  the  fourteenth  amendment,  either  as  the  unlawful 
taking  of  property,  or  as  denying  the  equal  protection  of  the 
laws,  notwithstanding  it  imposes  upon  railroad  companies  a 
special  liability  that  is  not  imposed  upon  other  persons. 
Missouri  Pacific  R.  B.  Co.  v.  Humes,  115  U.  S.,  512;  Minne- 
apolis Railway  Co.  v.  Beckxoith^  129  Id.,  26.  And  many  other 
instances  of  a  similar  nature  might  be  mentioned,  some  of 
which  arje  referred  to  in  a  note  to  State  v.  Goodwill,  25  Am.  St. 
Rep.,  p.  884. 

A  strong  case  on  this  point  is  Missouri  Railway  Co.  v. 
Mackey,  127  U.  S.,  205.  There  a  statute  of  Kansas  made  every 
railroad  company  organized  or  doing  business  in  that  State 
liable  for  all  damages  done  to  any  of  its  employees  in  conse- 
quence of  the  negligence  of  its  agents  or  other  employees, 
thus  abrogating  with  respect  to  railroad  corporations  the  com- 
mon law  doctrine  of  fellow  servants,  and  leaving  it  in  full 
force  as  to  all  other  corporations  and  individuals.  The  statute 
was  accordingly  assailed  as  being  special  and  discriminatory, 
and  in  violation  of  the  fourteenth  amendment,  in  that  it  de- 
prived the  defendant  company  of  its  property  without  due 
process  of  law,  and  denied  to  it  the  equal  protection  of  the 
laws.  But  it  was  held  that  there  was  nothing  in  these  objec- 
tions; that  the  statute  made  no  discrimination  against  any  rail- 
road company,  but  treated  all  alike,  and,  therefore,  that  there 
was  no  evasion  of  the  constitutional  rule  of  equality  in  such 
a  case.  In  the  course  of  its  opinion  the  court,  speaking  by 
Mr.  Justice  Field,  said  : 

"The  objection  that  the  law  deprives  railroad  companies  of 
the  equal  protection  of  the  laws  *  *  seems  to  rest  upon  the 
theory  that  legislation  which  is  special  in  its  character  is  neces- 
sarily wnthin  the  constitutional  inhibition,  but  nothing  can  be 
further  from  the  fact.  The  greater  part  of  all  legislation  is 
special,  either  in  the  objects  sought  to  be  attained  by  it,  or  in 
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the  extent  of  its  application.  *  *  *  Such  legislation  does 
not  infringe  upon  the  clause  of  the  fourteenth  amendment  re- 
quiring equal  protection  of  the  laws,  because  it  is  special  in  its 
character;  if  in  conflict  at  all  with  that  clause,  it  must  be  on 
other  grounds.  And  when  legislation  applies  to  particular 
bodies  or  associations,  imposing  upon  them  additional  liabili- 
ties, it  is  not  open  to  the  objection  that  it  denies  to  them  the 
equal  protection  of  the  laws,  if  all  persons  brought  under  its 
influence  are  treated  alike  under  the  same  conditions." 

The  same  principle  was  reaffirmed  in  Minneapolis  Raihoay 
Co,  V.  BeH'With,  129  TT.  S.,  26,  which  case  was  similar  to  Mis- 
souri Pacific  a.  R.  Co.  V.  Hames^  supra.  And  in  that  case  it 
was  again  declared  that  the  fourteenth  amendment,  broad  and 
comprehensive  as  it  is,  M'as  not  designed  to  limit  the  police 
power  of  the  States,  and  that  the  nature  and  extent  of  legisla- 
tion upon  an}'  subject  falling  within  that  power  must  neces- 
sarily depend  upon  the  judgment  of  the  legislature. 

These  decisions,  and  the  reasons  upon  which  they  rest,  when 
applied  to  the  present  case,  so  fully  meet  the  objections  that 
have  been  urged  to  the  legislation  in  question,  as  to  render 
further  discussion  of  the  subject  unnecessary.  The  statute 
makes  no  discrimination  against  any  corporation  brought  un- 
der its  influence,  but  treats  all  alike  under  similar  conditions; 
and  that  is  decisive  of  the  question.  With  the  wisdom  or  un- 
wisdom, the  justice  or  injustice,  of  the  statute  we  have  noth- 
ing to  do.  It  was  for  the  legislature  to  say  whether  its  opera- 
tion should  extend  to  all  persons  and  corporations,  or  to  those 
corporations  only  which  are  specially  mentioned;  and  the  dis- 
cretion of  the  legislature  in  the  matter  is  not  subject  to  judicial 
interference.  New  Yorky  ^c,  Railroad  Co.  v.  Bristol^  151  U. 
8.,  556,  570. 

2.  It  is  contended,  however,  that  section  2485  of  the  Code, 
which  went  into  effect  along  with  the  Code  on  the  1st  day  of 
May,  1888,  impairs  the  charter-right  of  the  Rolling  Mill  Com- 
pany to  issue  its  bonds  and  to  secure  the  same,  and  that  this 
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cannot  be  lawfully  done  otherwise  than  by  the  exercise  of  the 
reserved  right  to  alter  or  amend  the  charter,  which  must  be 
done,  if  at  all,  by  a  special  act  of  the  legislature  having  that 
object  in  view. 

It  is  true  that,  according  to  the  ruling  in  Fidelity  Trust  Co. 
V.  Shen.  Valley  R.  R.  Co.^  86  Va.,  1,  there  was  no  valid  "sup- 
ply-lien law"  in  Virginia  before  the  Code  was  enacted;  but  a 
sufficient  answer  to  the  position  of  the  appellants  is  that  the 
company  took  its  charter  subject  to  the  general  law  of  the 
State,  and  to  such  changes  as  might  be  made  in  that  law. 
Penn.  R.  R,  Co.  v.  Miller,  182  U.  S.,  75.  "It  cannot  be  suc- 
cessfully contended,"  said  the  court  in  the  Mackey  case,  "that 
the  State  may  not  prescribe  the  liabilities  under  which  corpo- 
rations created  by  its  laws  shall  conduct  their  business  in  the 
future,  where  no  limitation  is  placed  upon  its  power  in  this 
respect  by  their  charters."  So,  also,  when  the  appellants  took 
the  bonds  of  the  company,  which  were  executed  and  secured 
in  1890,  after  the  enactment  ot  the  Code,  they  were  presuma- 
bly cognizant  of  the  law  then  in  force  giving  a  prior  lien  in 
cases  of  this  sort,  and  they  accepted  the  security  with  tliat 
legal  incident  adhering  in  it.  Provident  Institution  v.  Jersey 
City,  113  U.  S.,  506.  So  that  no  amendment  of  the  charter 
was  necessary  to  bring  the  company  within  the  operation  of 
that  law,  nor  does  section  2485  of  the  Code  operate,  nor  was 
it  designed  to  operate,  as  an  amendment  of  the  charter.  An- 
derson V.  Commonwealth,  18  Graft.,  295. 

Judge  Cooley,  in  treating  of  the  police  power  of  the  States, 
after  observing  that  all  contracts  and  all  rights  are  subject  to 
this  power,  says: 

"Perhaps  the  most  striking  illustrations  of  the  principle 
here  stated  will  be  found  among  the  judicial  decisions  which 
have  held  that  the  rights  insured  to  private  corporations  by 
tlieir  charters,  and  the  manner  of  their  exercise,  are  subject  to 
such  new  regulations  as  from  time  to  time  may  be  made  by 
the  State  with  a  view  to  the  public  protection,  health,  and 
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safety,  and  in  order  to  guard  properly  the  rights  of  other  individuals 
and  corporations.  Although  these  charters  are  to  be  regarded 
as  contracts,  and  the  rights  assured  by  them  are  inviolable,  it 
does  not  follow  that  these  rights  are  at  once,  by  force  of  the 
charter  contract,  removed  from  the  sphere  of  State  regulation, 
and  that  the  charter  implies  an  undertaking,  on  the  part  of  the 
State,  that  in  the  same  way  in  which  their  exercise  is  permis- 
sible at  first,  and  under  the  regulations  then  existing,  and 
those  only,  may  the  corporators  continue  to  exercise  their 
rights  while  the  artificial  existence  continues.  The  obligation 
of  the  contract  by  no  means  extends  so  far ;  but,  on  the  con- 
trary, the  rights  and  privileges  which  come  into  existence  un- 
der it  are  placed  upon  the  same  footing  with  other  legal  rights 
and  privileges  of  the  citizen,  and  subject  in  like  manner  to 
proper  rules  for  their  due  regulation,  protection,  and  enjoy- 
ment." Cooley,  Const.  Lim.  (6th  ed.),  709.  See,  also,  New 
York,  ^c.y  BaUroad  Co.  v.  Bristol,  151  U.  S.,  556,  567. 

3.  The  result  of  these  views  is  that  the  act  itself  incorporating 
the  Rolling  Mill  Company  was  not  aflfected  by  the  subsequent 
enactment  of  the  Code,  although  a  new  regulation  is  pre- 
scribed by  the  Code,  under  which  the  rights  of  other  persons 
are  guarded  and  protected,  and  the  rights  and  privileges  granted 
by  the  charter  to  the  company  are  to  be  exercised  or  enjoyed. 
It  is  hardly  necessary,  therefore,  to  notice  the  point  made  by 
the  appellants  as  to  the  provision  of  section  4208,  excluding 
from  the  operation  of  the  Code  any  act  passed  by  the  legisla- 
ture between  the  15th  of  March,  1887,  and  the  1st  of  May, 
1888.  It  may  be  as  well,  however,  to  say  that  the  act  of  in- 
corporation is  a  private  one,  and  that  the  acts  referred  to  in 
that  section  are  acts  of  a  general  nature.  This  is  obvious  not 
only  from  the  title  of  the  Code,  but  from  the  language  of  sec- 
tion 4202,  which  is  m  pari  materia. 

4.  Another  point  contended  for  is  that  supply  liens  are  given 
precedence  by  section  2485  only  over  those  mortgages  and 
deeds  of  trust  which  were  executed  between  the  21st  of  March, 
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1877,  and  the  Ist  of  May,  1888.  But  this  was  not  the  inten- 
tion of  the  legislature,  although  its  meaning,  it  must  be  ad- 
mitted, is  rather  awkardly  expressed.  The  language  of  the 
section  is  that  ''  no  mortgage,  deed  of  trust,  sale,  hypotheca- 
tion, or  conveyance  executed  since  the  21st  day  of  March,  1877, 
shall  defeat  or  take  precedence  over  said  lien.''  This  applies 
to  mortgages,  etc.,  executed  as  well  after  the  enactment  of  the 
Code  as  before.  No  reason  can  be  imagined  why  the  legisla- 
ture should  have  otherwise  intended,  and  it  is  not  to  be  sup- 
posed that  if  such  had  been  the  intention,  it  would  not  have 
been  plainly  and  unmistakably  expressed. 

It  is  unnecessary,  therefore,  in  view  of  the  foregoing  con- 
siderations, to  decide  whether,  inasmuch  as  the  Rolling  Mill 
Company  is  not  complaining,  it  is  competent  for  the  bond- 
holders, whose  debts  were  contracted  subsequent  to  the  enact- 
ment of  the  Code,  to  deny  the  validity  of  the  legislation  in 
question;  for  be  that  as  it  may,  the  result  is  the  same. 

5.  A  more  difficult  question,  and  in  fact  the  only  one  in  the 
case  about  which  we  have  had  any  doubt  i:^,  whether  the  pig 
iron  furnished  by  the  Crozer  Iron  Company  is  embraced  within 
the  term  ''supplies.''  The  appellants  deny  that  it  is.  Their 
contention  is  that  the  term  embraces  only  the  incidentals  of 
the  business,  such  as  oil,  waste,  fuel,  and  the  like,  and  not  the 
raw  material  from  which  the  product  of  the  concern  is  manu- 
factured. In  other  words,  they  draw  a  distinction  between 
supplies  necessary  to  the  operation  of  the  plant  and  the  mate- 
rial operated  upon. 

The  statute  gives  a  lien  to  "all  persons  furnishing  *  *  fuel 
and  all  other  supplies  necessary  to  the  operation  of  any  *  * 
manufacturing  company,"  chartered  or  doing  busifiess  in  this 
State.  The  question,  therefore,  is  whether  pig  iron  is  ''neces- 
sary to  the  operation  of"  a  rolling  mill  whose  business  it  is  to 
manufacture,  among  other  things,  iron,  steel,  and  other  metals. 

The  statute  is  a  new  one,  and  has  not  heretofore  been  con- 
strued in  this  particular,  so  that  we  are  without  the  aid  oi 
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authority  in  construing  it.  The  lerm  "supplies"  seems  not  to 
have  a  technical  or  legal  meaning,  and  it  is  not  clear  from  the 
face  of  the  statute  what  meaning  was  intended  to  be  attached 
to  it.  Numerous  witnesses,  however,  experienced  in  the  busi- 
ness of  manufacturing  iron,  were  examined,  and  the  preponde- 
rance of  this  evidence  is  in  support  of  the  ruling  of  the  lower 
conrt.  Indeed,  several  of  the  appellants'  own  witnesses  testify 
in  favor  of  this  view.  Thus  the  witness,  Murphy,  says  pig 
iron  and  fuel,  in  cases  of  this  sort,  belong  to  the  same  class 
and  stand  upon  the  same  footing,  and  the  same  opinion  is 
given  by  several  other  witnesses  on  the  same  side.  If  this 
view  be  correct,  then,  according  to  the  rule  of  ejusdem  generis^ 
pig  iron,  like  fuel,  is  a  ''supply"  within  the  meaning  of  the 
statute.  Many  witnesses  for  the  appellees  testily  to  the  same 
effect.  The  statute,  moreover,  is  a  remedial  one,  and,  there- 
fore, to  be  construed  liberally,  as  has  been  held  in  regard  to 
statutes  giving  liens  to  mechanics  and  laborers.  Davis  v. 
Alvord^  94  U.  S.,  545;  Flagstaff  Silver  Mining  Co.  v.  Callings^ 
104  /c/.,  176.  So  that,  upon  the  whole,  we  deem  it  best  to 
affirm  the  decree,  leaving  it  to  the  legislature  to  remove  the 
obscurity  of  the  statute  if,  upon  its  attention  being  called  to 
the  niatter,  it  shall  see  lit  to  do  so. 

We  hold,  therefore,  that  section  2485  of  the  Code  is  valid 
and  constitutional;  that  it  is  not  repugnant  either  to  the  four- 
teenth amendment  or  to  anything  in  the  constitution  of  Vir- 
ginia, and  that  both  of  the  "supply  liens"  in  question  are 
paramount  to  the  deed  of  trust. 

6.  The  decree  is  also  right  in  giving  priority  to  the  lien  of  the 
Pocahontas  Coal  Company  over  that  of  the  Crozer  Iron  Com- 
pany, it  having  been  first  filed.  In  the  silence  of  the  statute 
on  the  subject,  the  rule  of  the  common  law  applies,  which 
establishes  liens  in  the  order  of  their  acquisition,  the  first  in 
order  of  time  standing  first  in  order  of  rank.  6  Lawson, 
Rights  &  Rem.;  sec.  8093;  Voorhis  v.  WestervelU  43  N.  J.  Eq., 
642;  3  Am.  St.  Rep.,  315.     This  is  not  so  in  regard  to  me- 
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chanics'  liens,  because  the  statute  itself  forbids  priorities  in 
those  cases;  and  the  failure  of  the  legislature  to  so  provide  in 
regard  to  supply  liens  indicates  its  intention  to  leave  the  com- 
mon law  rule  on  the  subject  unaltered,  so  far  as  liens  of  the 
latter  class  are  concerned. 


Dboreb  affirmbd. 

Note  by  the  Reporter. — On  rehearing  of  the  foregoing  cause  the  court 
adhered  to  the  above  opinion,  which  had  been  ahready  delivered  by  Lewis,  P. 
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Norfolk  &  Western  Railroad  Co.  v.  Lipscomb. 

July  6th,  1893. 

PAasENGERS — Detention — Loss  of  Baggage. — Passenger  with  wife  and  two 
children,  one  very  sick,  bought  at  B.  tickets  to  W.  and  was  assured  by 
defendant's  officials  that  a  through  sleeper  was  attached  to  the  train. 
Entering  sleeper,  he  paid  for  two  berths,  and  was  assured  by  its  conduc- 
tor that  it  would  go  through.  Suddenly,  without  notice  to  him,  sleeper 
was  cut  loose,  and  the  train  went  on  carrying  oj0f  his  baggage,  including 
the  child's  clothing  and  medicine,  part  whereof  was  lost.  Sleeper  was 
left  on  the  track  at  night  when  it  was  too  late  to  get  into  a  hotel  or 
drug  store.  This  distressing  situation  was  produced  by  the  negligence 
of  the  defendant's  officials,  of  whom  said  conductor  was  one. 
Held: 

Defendant  is  liable  to  plaintiff  in  an  action  for  the  retention  and  loss 
of  baggage,  in  damages  to  an  amount  equal  to  the  value  of  the 
property  and  the  time  lost,  but  not  to  punitive  damages. 

Error  to  judgment  of  circuit  court  of  Washington  county, 
rendered  at  the  April  term,  1892.  The  action  was  trespass  on 
the  ca.se  for  certain  alleged  grievances  committed  by  the  plain- 
tiff in  error  against  the  defendant  in  error,  who  was  a  passen- 
ger upon  the  road  of  the  said  plaintiff  in  error,  and  who  by 
misdirection  embarked  upon  a  coach  which  was  cut  out  of  the 
train  without  notice. 

Upon  the  trial  the  plaintiff  recovered  a  verdict  for  $500,  and 
the  defendant  moved  the  court  to  set  aside  tl)e  verdict  and 
grant  a  new  trial,  which  motion  the  court  overruled  and  ren- 
dered judgment  on  the  said  verdict. 
Vol.  xc— 18 
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Whereupon  the  defendant  company  applied  for  and  obtained 
a  writ  of  error  to  this  court. 

Fulkerson^  Page  ^  Hurt^  for  plain tift'  in  error. 

T.  N,  Williams  and  George  W.  Ward,  for  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  as  follows:  The  plaintiff  testified  as  follows: 
My  child  ha<l  been  very  sick  for  two  or  three  weeks,  an- 1  the 
doctors  advised  as  soon  as  we  could,  as  soon  as  it  got  better,  to 
move  from  Big  Stone  Gap  to  our  home,  and  on  their  advice 
we  made  this  move.  I  knew  the  running  of  the  trains — I  had 
traveled  it  frequently.  The  S.  A.  &  O.  train  got  into  Bristol 
between  five  and  six  o'clock,  and  the  train  I  expected  to  go  on 
left  somewhere  about  eleven  o'clock  that  niglit.  We  went  to 
the  hotel  and  stayed  there  until  about  tinie  ibr  this  train  to 
leave  Bristol,  probably  about  twenty  minutes  before  schedule 
time,  and  then  I  went  to  the  ticket  (»fHceand  purchased  two 
tickets  from  the  ticket  agent,  Mr.  Bradley.  I  knew  him  well, 
and  I  asked  Mr.  Bradley  if  there  was  a  sleeper  g(»ing  through 
over  the  Shenandoah  Valley  railroad,  and  he  stated  that  there 
was  a  sleeper  coming  in  on  the  Tennessee  road  that  would  go 
on  through,  and  I  purchased  these  tickets,  and  he  advised  me 
to  get  on  this  train,  which  was  already  made  up  on  the  side 
track,  and  remain  there  until  the  East  Tennessee  train  came 
in ;  that  it  would  be  fifteen  minutes,  may  be  twenty  minutes  or 
twenty-five,  till  that  train  came  in,  and  when  that  train  came 
he  stated  that  the  sleeper  would  be  attached  at  the  rear;  after 
it  was  attached  we  started  back  to  the  sleeper.  I  had  the  little 
boy  that  was  sick  and  my  wife  had  the  baby,  so  we  couldn't 
carry  the  bundles  and  the  hand-bag,  valise,  &c.,  that  we  had. 
We  went  back  through  three  or  four  sleepers,  I  don't  remem- 
ber which,  and  I  inquired  at  the  door  of  each  car  for  the  sleeper 
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going  over  the  Shenandoah  Valley  railroad.  They  said  that 
this  sileeper  was  on  this  train,  to  pass  on  through  until  "you 
find  it."  I  think  I  went  through  two  or  more  cars,  and  the 
third  or  fourth  one  was  the  Shenandoah  Valley  sleeper.  The 
conductor  was  standing  on  the  platform  of  the  car  just  at  the 
door.  When  we  pa^^sed  out  of  the  first  car  the  train  started; 
as  I  got  into  this  car  (sleeper),  it  was  just  moving  slowly,  I 
asked  if  this  was  Waynesboro  Junction  sleeper  g<»ing  over  the 
Shenandoah  Valley  railroad,  afid  vvill  it  go  through,  and  the 
conductor  said  yes,  we  are  going  through.  I  purchased  two 
tickets  for  berths,  and  paid  him  $2  apiece  for  them,  numbers 
5  and  6,  lower  berths,  and  I  then  showed  him  the  other  tickets. 
I  went  back  into  the  car  with  the  porter,  and  he  showed  the 
berths  to  my  wife,  and  she  and  my  family  stayed  in  there,  and 
I  started  back  into  the  other  car  to  get  the  bundles  out  of  the 
train,  and  found  that  the  train  had  cut  loose  from  this  sleeper 
and  was  pulling  out  of  the  yard.  I  remarked  to  Mr.  Jones^ 
the  Pullman  conductor,  "I  believe  we  have  gotten  lefl,"  and 
he  said  they  had  orders  to  throw  out  a  Washington  sleeper, 
and  were  throwing  it  out;  that  they  never  left  a  sleeper  with 
passengers  in  it,  and  that  the  Washington  sleeper  would  re- 
main in  Bristol,  and  that  sleeper  would  go  out.  I  remarked 
from  the  exhaust  of  the  engine  I  thought  they  were  leaving, 
and  he  said.  No,  they  are  throwing  out  the  empty  Wash- 
ington sleeper;  they  will  back  in  directly  and  couple  to  this 
sleeper.  I  am  not  positive  just  what  I  said,  but  did  say  from 
thf  exhaust  of  the  engine  I  believe  we  are  left,  and  then  he 
said  :  "  I  will  be  d — d  if  we  ain't,"  or  something  of  that  kind, 
and  stated  that  he  had  been  running,  I  don't  know  how  many 
years,  and  had  never  beeii  left  that  way  before.  I  asked  him 
what  was  the  best  thing  to  do;  if  there  was  a  telegraph  oflice 
there;  how  could  I  get  this  baggage  that  was  taken  ofi*;  that 
niy  medicines  and  all  had  been  left  in  the  coach,  and  were 
taken  away  on  that  train.  He  said  you  had  better  go  and  tele- 
graph and  have  them  stopped.     I  went  to  the  telegraph  oflSce, 
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and  I  think  he  went  with  me.  I  telegraphed  to  the  train  des- 
patcher  that  I  was  left  there  and  had  a  very  sick  child,  and  all 
the  medicine  and  baggage  I  had  had  been  carried  off  on  this 
train. 

The  followinij  message  was  admitted  to  be  the  message  sent : 

BRISTOL,  6-21,  '90. 
Train  Desp'r  K  &.  W.  R.  R.,  Radford: 

I  was  misinformed  here  to-night  in  regard  to  leaving  here 
on  N.  Y.  sleeper.  Was  transferred  from  one  car  to  the 
sleeper  said  to  go  through  on  No.  2.  I  have  a  very  sick  child 
and  wife  here  on  the  yard  in  a  close  sleeper.  This  train  No. 
2  leaves  here  with  no  notice  to  passengers  and  takes  my  bag- 
gHge,  all  of  the  medicine  and  nourishment  I  had  for  my  wife 
afid  child.  I  hold  my  ticket,  and  will  hold  the  road  responsi- 
ble for  damages  oi  spend  the  last  dollar  I  have  suing.  My 
child  is  very  ill,  and  can't  get  a  thing  for  him  at  this  hour  of 
night.  I  have  wired  conductor  to  leave  things  at  Abingdon 
with  no  reply;  to  leave  them  at  Glade  Spring,  and  not  left 
them.  Can  you  arrange  at  any  cost,  makes  no  difference  how 
much,  to  run  me  and  family  to  point  at  which  these  thin,a:s  are 
left.  I  am  afraid  my  child  will  die  it  he  has  not  the  medicine, 
&c.  My  doctor  came  with  me  to  this  point,  but  has  gone 
back.  The  things  spoken  of  which  are  mostly  needed  are  in 
the  first-class  car  next  to  sleeper — a  basket  with  good  many 
bottles,  &c.,  in  it,  a  small  valise  and  shawl  strap,  with  um- 
brella— about  centre  of  car.  Please  have  them  stopped,  and 
answer  this  if  you  please.     8k.  a.  m, 

W.   P.  LIPSCOMB. 

It  was  also  proved  that  the  [ilaintiff  was  delayed  on  the 
road,  and  was  obliged  to  change  his  line  of  travel  at  Roanoke 
and  go  by  Lynchburg  and  Charlottesville  to  reach  his  destina- 
nation;  that  his  sick  child  was  greatly  discomforted,  as  he 
had  no  change  for  him,  and  he  was  sick.  At  Lynchburg  the 
plaintiff  secured  some  clothing  and  some  food. 
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The  defendant  contradicted  the  testimony  of  the  plaintiff  as 
to  the  misdirection  and  misinformation  given  at  Bristol  to  the 
plaintiff,  but  under  the  law  in  thirt  State  we  must  consider  the 
evidence  as  upon  a  demurrer  to  evidence  by  the  defendant  be- 
low, the  plaintiff  in  error  here,  and  so  considered.  It  appears 
that  a  passenger  with  his  wife  and  sick  child,  and  another  child 
an  infant,  applied  at  Bristol  to  the  company's  agent  for  a  ticket 
for  himself  and  family  to  Waynesboro  Junction,  a  point  on 
the  defendant's  road,  obtained  it,  and  paid  for  it,  and  was  in- 
formed that  a  sleeper  was  on  the  train  approaching,  and  that 
it  would  go  through,  and  that  there  were  two  sleeping-car 
berths  vacant  which  he  could  get — Nos.  5  and  6.  That  upon 
the  arrival  of  the  train  he  went  into  thin  sleeper,  obtained  and 
paid  for  the  two  berths,  and  took  possession  of  them.  Where- 
upon, without  notice  to  him,  the  said  sleeper  was  cut  loose  and 
left  standing  in  the  night  time  on  the  siding,  while  the  train 
upon  Vvhich  he  had  engaged  and  paid  for  his  passage  sped  on 
its  way  without  him.  The  hour  was  so  late  that  he  could  not 
get  into  the  hotel  nor  into  any  drug  store,  and  he  was  left  in 
a  very  painful  situation.  That,  under  the  circumstances  de- 
tailed, his  baggage  containing  the  sick  child's  clothing  and 
medicine  was  carried  off,  and  the  valise  containing  the  cloth- 
ing and  medicine  was  lost  and  never  recovered.  That  this 
was  caused  by  the  misdirection  and  negligence  of  the  com- 
pany's officers  is  plain. 

The  conductor  of  the  sleeping  ear  attached  to  the  defend- 
ant's train  was  an  officer  of  the  company,  and  as  to  all  passen- 
gers in  his  car  was  sueh  an  officer  of  the  company  as  repre- 
sented the  company,  and  the  company  is  responsible  for  his 
negligence.  Williams  v.  Pullman  Car  Co.,  33  Am.  &  Eng.  R. 
R.  cases  414;  Penn.  Co.  v.  Roy,  102  U.  S.,  452.  And  there 
can  be  no  question  that  the  company  is  liable  to  the  plaintifl 
in  this  action  for  damages  for  the  injury  sustained. 

But  it  is  not  clear  that  the  company  can  be  held  to  respond 
in  any  other  measure  of  damages  than  such  as  are  compensa- 
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tions  for  the  actual  injury  sustained.  The  record  discloses  that 
the  officers  of  the  company  were  themselves  mistaken,  negli- 
gently  mistaken  it  may  be  ccmceded,  yet  we  perceive  in  the  re- 
cord no  indication  of  any  malicious  purpose  or  evil  intent.  It 
was  an  honest  mistake,  and  one  much  regretted  by  those  in 
fault  as  soon  as  it  occurred,  and  disclaimed  by  the  company, 
and  everything  within  reasonable  bounds  done  to  alleviate  the 
unfortunate  condition  of  the  plaintift.  Such  baggage  as  wns 
discovered  was  put  off  at  a  station  and  reclaimed  by  the  com- 
pany's servants  as  the  train  passed  on  which  the  plaintift  ulti- 
mately travelled.  The  valise  was  lost  and  should  be  paid  for, 
but  that  does  not  appear  otherwise  than  as  an  accident. 

But  there  was  no  insult,  no  disrespect,  either  before  nor 
after  the  sleeper  was  cut  loose.  In  this  respect  this  case  is  to 
be  distinguished  from  the  late  case  in  this  court  decided  at  this 
term,  oi^ Norfolk  and  Western  Railroad  Co.  v.  Wm.  M.  Anderson^ 
ante  p.  1. 

The  court  instructed  the  jury  under  these  circumstances  as 
follows : 

The  plaintift  tendered  the  following  instructions  : 

"The  court  instructs  the  jury  that  in  this  action  they  may 
find  against  the  defendant  such  punitive  damages  as  in  their  judg- 
ment may  be  proper,  provided  they  believe  fmm  the  evidence  that  the 
injury  complained  of  by  the  phiintijf  in  his  declaration  aarued 
through  the  wilful  negligence  and  carelessness  of  the  defcnd'vnt^  its 
agents  and  servants ;  and  the  court  instructs  the  jury  that  for 
the  purposes  of  this  case  the  conductor  of  the  sleeping  car  must 
be  treated  as  a  servant  of  this,  the  railroad  company,"  which 
instrnction  was  objected  to  by  the  defendant,  but  the  court 
oven  u!ed  siiid  objection  tnul  gave  the  said  instruction  in  the 
words  above  aet  farth,  to  which  action  of  the  court  the  de- 
fciular\t  excepted,  which  is  its  first  exception.  And  thereupon 
the  (ieretulttnt  lou tiered  four  instructions  in  the  words  and 
tiyur^^*  fi>lli>wiug,  to  wit: 
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The  court  instructs  the  jury  that  negh'gence  cannot  be  pre- 
sumed, but  must  be  proven,  and  that  the  burden  of  proving 
negligence  by  a  preponderance  of  evidence  rests  upon  the 
party  alleging  the  negligence,  and  therefore  unless  the  jury 
believe  from  the  evidence  that  the  defendant  negligently  %iled 
to  attach  the  slecpnng  car  in  question  to  the  train  in  question 
they  should  find  for  the  defendant. 

Second, 

The  court  instructs  the  jury  that  if  they  find  from  the  evi- 
dence that  the  plaintiff  was  deLiyed  in  his  journey  by  the 
negligent  failure  of  the  defendant  to  attach  the  sleeping  car  in 
question  to  the  train  in  question,  then  they  are  limited  in  fix- 
ing the  damages  to  the  actual  damages  sustained  by  the  plain- 
tiff, which  actual  damages  must  be  such  as  arc  laid  in  the 
declaration,  and  can  only  find  for  the  plaintiff — 

First.  Such  sum  as  may  be  proved  to  have  been  expended 
in  completing  the  journey  in  question,  alter  deducting  there- 
from the  value  of  the  railroad  tickets  from  Koanoke  to  Waynes- 
boro Junction,  still  held  by  the  plaintiff;  and. 

Second.  The  amount  expended  in  having  the  child  cured  of 
its  illness ;  and, 

Third.  The  value  of  the  time  for  which  the  plaintiff*  was 
delayed  in  reaching  his  destination,  estimating  the  said  time 
at  what  the  time  of  the  plaintiff  was  ordinarily  worth.  But 
the  jury  can  make  no  allowance  for  the  amount  expended  in 
having  the  child  in  question  cured  of  its  illness  unless  they 
believe  from  the  evidence  that  the  sickness  of  the  said  child 
was  caused  by  the  delay  of  the  defendant  company  in  carrying 
the  plaintiff  upon  said  journey. 

Third. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff,  at  the  time  in  question,  purchased 
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railroad  tickets  from  the  defendant,  and  if  they  believe  from 
the  evidence  that  the  defendant's  train  for  which  said  tickets 
were  purchased  went  forward,  yet  if  they  believe  from  the 
evidence  that  the  sleeping  car  in  question  was  left  at  Bristol 
by  negligence  of  the  defendant  company,  they  cannot  find  for 
the  plaintift*  unless  they  further  believe  from  the  evidence  that 
the  plaintiff*  secured  tickets  upon  the  said  sleeping  car  before 
the  departure  of  said  train  from  Bristol. 

Fourth. 

And  the  court  instructs  the  jury  that  in  order  to  find  the 
defendant  guilty  of  wilful  negligence  it  must  appear  that  the 
act  of  the  defendant  was  not  in  the  nature  of  a  mistake,  but 
was  an  intentional  act  on  the  part  of  the  defendant  with  the 
intention  of  delaying  the  plaintiff  in  the  prosecution  of  his 
journey. 

And  the  court  gave  the  first  instruction  offered  by  the  de- 
fendant, and  modified  the  second  instruction,  and  refused  to 
give  the  third  instruction,  and  modified  the  fourth  instruction, 
and  gave  the  second  and  fourth  instructions  as  modified,  which 
were  in  the  words  and  figures  following,  to  wit : 

Second  Instruction  as  modified  and  given. 

The  court  instructs  the  jury  that  if  they  find  from  the  evi- 
dence that  the  plaintiff  was  delayed  in  his  journey  by  the  neg- 
ligent failure  of  the  defendant  to  attach  the  sleeping  car  in 
question  to  the  train  in  question,  then  they  are  limited  in  fixing 
the  damages  to  the  actual  damages  sustained  by  the  plaintiff, 
which  actual  damages  must  be  such  as  are  laid  in  the  declara- 
tion, and  can  only  find  for  the  plaintiff'— 

First.  Such  sum  as  may  be  proved  to  have  been  expended 
in  completing  the  journey  in  question,  after  deducting  there- 
from the  value  of  the  railroad  tickets  from  Roanoke  to  Waynes- 
boro Junction,  still  held  by  the  plaintiff';  and, 
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Second.  The  amount  expended  in  having  the  child  in  ques- 
tion cured  of  its  illness;  and, 

Third.  The  value  of  the  time  for  which  the  plaintiff  was 
delayed  in  reaching  his  destination,  estimating  the  said  time 
at  what  the  time  of  the  plaintiff  was  ordinarily  worth. 

But  the  jury  can  make  no  allowance  for  the  amount  ex- 
pended in  having  the  child  in  question  cured  of  its  illness  un- 
less they  believe  from  the  evidence  that  the  sickness  of  the 
said  child  was  caused  by  the  delay  of  the  defendant  company 
in  carrying  the  plaintiff  upon  said  journey. 

But  if  the  jury  should  find  that  the  agents  of  the  defendant 
were  guilty  of  wilfiil  misconduct  and  thereby  caused  the  plain- 
tiff's delay,  then  they  may  find,  in  addition  to  these  actual 
damages,  punitive  or  exemplary  damages. 

Fourth  Instruction  as  modified  and  given. 

The  court  instructs  the  jury  that  in  order  to  find  the  de- 
fendant guilty  of  wilful  negligence  it  must  appear  that  the  act 
was.  not  in  the  nature  ot  a  mistake,  but  was  an  intentional  act 
on  the  part  of  the  defendant's  agent,  done  with  the  purpose  of 
misleading  the  plaintiff. 

To  which  action  of  the  court  in  modifying  the  second  in- 
struction and  refusing  to  give  the  third  instruction,  and  in 
modifying  the  fourth  instruction,  the  defendant  excepted, 
which  is  its  second  exception. 

And  thereupon  the  jury  retired,  and  after  a  time  returned 
a  verdict,  which  verdict  is  as  follows: 

We,  the  jury,  find  for  the  plaintiff,  and  assess  the  damages 
at  $500  (five  hundred  dollars.) 

And  thereupon  the  defendant,  by  counsel,  moved  the  court 
to  set  aside  said  verdict  and  grant  it  a  new  trial  upon  the  ground 
that  the  court  had  erred  in  its  instructions,  and  upon  the  fur- 
ther grounds  that  the  said  verdict  was  contrary  to  the  law  and 
evidence,  and  that  the  damage  found  by  the  jury  was  exces- 
VoL.  xc— 19 
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sive,  which  motion  the  court  overruled  and  rendered  judgment 
upon  said  verdict. 

Under  the  circumstances  of  this  case  can  the  defendant  be 
lawfully  held  to  respond  in  exemplary  or  punitive  damages? 

It  was  said  by  Judge  Staples,  speaking  for  this  court  in  Bor- 
land V.  Barretty  76  Va.  Rep.,  p.  132 :  "  In  a  legal  sense  every 
unlawful  act,  done  wilfully  or  purposely,  to  the  injury  of 
another  upon  slight  provocation,  is  as  against  such  person 
malicious,  and  the  law  so  presumes."  And  this  is  as  strongly 
as  this  doctrine  could  well  be  stated.  It  being  conceded  that 
this  presumption  may  be  rebutted  by  proof,  no  malice,  nor  any 
evil  intent  can  be  presumed  from  a  mistake  or  misadventure. 
To  state  the  proposition  is  to  prove  it.  It  is  self  evident.  An 
absence  of  evil  purpose  is  an  absence  of  malice.  No  mere 
inadvertence,  mistake,  or  accidental  occurrence  can  be  mali- 
cious, although  negligent.  And  this  would  seem  to  be  suffi- 
cient for  this  case.  And  it  is  scarcely  necessary  to  go  into  the 
other  question,  whether  the  company  is  responsible  for  the 
malicious  act  of  its  employee.  In  the  case  of  Lake  Shore j  ^'., 
Railroad  Co.  v.  Prentice^  147  U.  S.  S.  C.  Rep.,  101,  Mr.  Justice 
Gray  reviews  this  subject  and  cites  many  authorities,  among 
them  the  case  of  Hogan  v.  Providence  and  Worcester  Railroad^ 
3  Rhode  Island,  88,  91,  which  is  highly  endorsed.  When  it  is 
said:  "We  do  not  see  how  such  damages  can  be  allowed  when 
the  principal  is  prosecuted  for  the  tortious  act  of  his  ©ervant, 
unless  there  is  proof  in  the  cause  to  implicate  the  principal 
and  make  him  particeps  criminis  of  his  agent's  acts.  No  man 
should  be  punished  for  that  of  which  he  is  not  guilty.  When 
the  proof  does  not  implicate  the  principal,  and,  however 
wicked  the  servant  may  have  been,  the  principal  neither  ex- 
pressly no  impliedly  authorizes  nor  ratifies  the  act,  and  the 
criminality  of  the  act  is  as  much  against  him  as  against  any 
other  member  of  society,  we  think  it  is  quite  enough  that  he 
shall  be  liable  in  compensatory  damages  for  the  injury  sus- 
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tained  in  consequence  of  the  wrongful  act  ot  a  person  acting 
as  his  servant." 

Tn  this  case  the  instructions  are  that  the  jury  could  assess 
exemplary,  punitive  damages  against  the  defendant  for  the 
wilful  negligent  act  of  the  servant  or  agent. 

This  is  contrary  to  the  plain  principles  of  justice,  and  the 
decided  cases  are  to  be  contrary.  Exemplary  or  punitive 
damages  do  not  lie  in  such  a  case;  the  amount  of  damages  is 
not  too  large,  abstractly  considered.  But  when  considered  in 
the  light  of  the  evidence  in  this  ca«e,  they  are  much  beyond 
any  compensatory  basis;  there  was  no  hurt,  nor  pecuniary  nor 
other  loss  which  is  proved  which  can  be  brought  by  this  evi- 
dence to  this  amount.  There  was  delay,  vexation,  distressing 
anxieties,  and  some  loss,  but  the  sum  of  $500  could  not  have 
been  reached  upon  any  other  principle  than  the  ascertainment 
of  punitive  damages  under  the  erroneous  instructions  of  the 
court,  which  cannot  be  allowed,  the  transaction  involving  nei- 
ther fraud,  malice,  oppression,  or  gross  negligence,  or  reckless 
indifference  to  the  rights  of  others. 

The  jury  having  been  misinstructed  by  the  court  as  to  the 
law  of  the  case,  the  judgment  must  be  reversed  and  annulled, 
and  the  case  remanded  to  the  said  circuit  court  of  Washington 
county  for  a  new  trial  to  be  had  therein. 

Judgment  reversed. 


Digitized  by 


Google 


148  Kendrick  v.  Spotts  &  Qibson. 

Syllabus — Statement — Opinion. 


Kendrick  v.  Spotts  &  Gibson. 

July  13th,  1893. 

Appellate  Court — Jurisdictional  Amount. — ^Where  suit  in  chancery  is 
brought  to  enforce  upon  land  a  judgment  for  more  than  $500,  and  the 
defendant  pleads  setoflfe,  which  being  allowed,  the  decree  against  the 
defendant  is  for  less  than  that  sum,  this  court  has  not  jurisdiction  of  the 
defendant's  appeal  from  the  decree. 

Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  May  23,  1891,  in  a  suit  in  equity  wherein  John  G. 
Spotts  and  George  Gibson,  merchants  and  partners,  trading 
under  the  firm  name  and  style  of  Spotts  &  Gibson,  were  com- 
plainants, and  H.  F.  Kendrick  and  M.  E.  Kendrick  were  de- 
fendants.    Opini(»n  states  the  case. 

George  W.  Ward,  Jr.y  for  appellant. 

Jones  ^  St,  John,,  for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

On  the  15th  of  April,  1889,  the  appellees,  Spotts  &  Gibson, 
recovered  a  judgment  by  confession  in  the  clerk's  office  of  the 
circuit  court  of  Washington  county  against  H.  F.  Kendrick 
and  M.  E.  Kendrick  for  $550,  with  interest  and  costs.  M.  E. 
Kendrick  was  the  wife  of  H.  F.  Kendrick.  The  judgment 
was  confessed  by  one  Cosby,  as  attorney  in  fact  for  the  defend- 
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ants,  in  pursuance  of  a  certain  paper  writing,  under  seal,  exe- 
cuted by  them,  on  the  30th  of  March,  1889,  purporting  to  be 
a  power  of  attorney  authorizing  him  to  do  so. 

The  bill  in  the  present  suit  was  filed  to  subject  certain  real 
estate,  the  property  of  Mrs.  Kendrick,  to  the  satisfaction  of 
the  judgment;  and  there  is  exhibited  with  the  bill  a  copy  of 
the  record  in  the  action  at  law,  in  which  all  the  proceedings 
are  fully  set  out. 

Mrs.  Kendrick  demurred  to  the  bill,  and  also  answered. 
One  of  the  grounds  of  demurrer  was  that  the  judgment  is 
void,  because  a  warrant  of  attorney  by  a  married  woman  to 
confess  judgment  is  a  nullit}-.  In  the  answer  she  set  up, 
among  other  defences,  sundry  counter  claims,  aggregating 
something  over  $250,  and  prayed  that  the  answer  be  treated 
as  a  cross-bill. 

The  circuit  court  overruled  the  demurrer,  and  by  a  subse- 
quent decree  allowed  the  defendants  certain  credits,  and  ascer- 
tained the  balance  due  by  them  to  the  complainants,  the 
appellees,  here,  to  be  a  little  less  ftan  $500,  including  interest. 

From  this  brief  statement  of  the  case  it  is  obvious  that  the 
appeal  must  be  dismissed  for  want  of  jurisdiction.  Had  the 
defendants  chosen  to  stand  upon  their  demurrer  to  the  bill, 
and  taken  an  appeal  from  the  decree  overruling  the  demurrer, 
which  settled  the  principles  of  the  cause,  there  could  be  no 
doubt  of  the  jurisdiction  of  this  court,  for  in  that  case  the 
matter  in  controversy  would  have  exceeded  $500.  But  they 
elected  to  pursue  a  different  course — that  is,  to  go  into  a  liti- 
gation of  the  merits  of  the  case,  and  the  result  was  a  decree 
against  them  for  less  than  $500,  to  pay  which  the  land  was 
ordered  to  be  rented. 

When  the  plaintiff  appeals  in  a  case  of  this  sort  the  test  of 
the  jurisdiction  is  the  amount  of  his  demand.  But  when  the 
defendant  is  the  appellant,  ''the  matter  in  controversy"  is  the 
sum  decreed  against  him,  and  by  the  payment  of  which  he 
may  discharge  himself;  so  that  the  amount  of  the  decree  de- 
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termines  the  jurisdiction  in  the  present  case,  and  not  that  sura 
plus  the  aggregate  of  the  disallowed  claims  set  up  in  the 
answer.  Lenis  v.  Long^  8  Munf.,  136;  Vmbarger  v.  WatiSy  26 
Gratt.,  167;  Hawkins  v.  Gresham^  85  Va.,  34;  Hannan  v.  Cl7y 
of  Lynchburg,  88  Gratt.,  37. 

Appeal  dismissbd. 
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MuMPOWER  V.  City  op  Bristol. 

July  13th,  1893. 

Water  Courses — MiUdam  owners — Injunction, — Owner  of  dam  in  stream  of 
water  cannot  enjoin  prior  owner  of  dam  above  his  from  damming  back 
the  water  for  purpose  of  raising  a  pond  sufficient  to  supply  his  mill  with 
water  for  operating  his  machinery,  although  such  use  at  times  keeps 
back  the  water  to  the  extent  of  depriving  the  lower  owner  of  water. 

Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  May  9,  1892,  in  the  chancery  cause  wherein  the  city 
of  Bristol  was  plain tift  and  Wm.  H.  Mumpower,  the  appellant, 
was  defendant.  The  object  of  the  suit  was  to  enjoin  the  ap- 
pellant from  damming  back  the  water  of  a  natural  stream  so 
as  to  cut  off  the  appellee's  supply  of  water.  The  circuit  court 
fKjrpetuated  the  injunction  awarded,  and  the  defendant  ap- 
pealed.    Opinion  states  the  case. 

Fidkerson,  Page  ^  Hiirt^  for  appellant. 

Hamilton^  Rhea  ^  Peters^  for  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  bill  was  filed  by  the  appellee,  alleging  that  it  was  the 
owner  of  a  water  works  dam  erected  across  Mumpower  Creek 
for  the  purpose  of  raising  a  pond  of  water  sufficient  to  supply 
the  said  appellee,  the  city  of  Bristol,  with  water. 
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That  some  seventeen  years  before  the  erection  of  its  dam 
the  appellant  was  the  ownerof  a  mill  dam  several  hundred  yards 
above,  across  the  said  creek,  erected  and  used  from  that  time 
to  the  present  time  for  the  purpose  of  raising  a  pond  of  water 
for  the  purpose  of  supplying  his  mill  with  water  to  operate  the 
machinery  of  its  water  grist  mill ;  that  the  dam  of  the  said 
appellant  holds  back  the  water  so  as  to  deprive  it  of  water  at 
times,  and  that  its  rights  are  thus  invaded,  and  praying  an  in- 
junction against  the  said  appellant  to  prevent  him  from  dam- 
ming back  the  water  of  the  said  stream  so  as  to  cut  off  its 
supply  of  water. 

The  appellant  demurred  and  answered,  and  denied  that  the 
water  works  dam  of  the  appellee  was  sufficient  to  supply  it 
with  water,  and  denied  that  he  had  diverted  the  water  of  the 
stream  from  its  natural  channel;  stated  that  his  parents  had 
used  and  operated  this  mill  and  fixtures  for  many  years,  and 
he  himself  succeeding  them,  had  operated  this  mill  continu- 
ously since  1875,  and  insisted  that  he  had  the  right  to  use  the 
water  in  such  way  as  was  necessary  to  operate  his  mill,  and 
denied  that  he  had  used  the  water  in  any  improper  manner 
either  to  divert  it  or  to  pollute  it. 

The  cause  came  on  to  be  heard  upon  the  depositions  taken 
in  the  cause  and  upon  the  foregoing.  The  court  upon  the 
hearing,  being  of  opinion  that  the  defendant  had  threatened 
to  pollute  the  water,  and  had  unreasonably  detained  the  water, 
conceding  his  right  to  use  the  water  for  his  mill,  decreed  that 
the  defendant  be  perpetually  enjoined  from  entirely  cutting  off 
or  so  far  diminishing  the  natural  flow  of  the  stream  in  contro- 
versy as  that  by  reason  thereof  the  plaintiff  shall  not  at  all 
times  have  a  reasonable  supply  of  water  from  the  said  stream, 
and  that  the  defendant  pay  the  costs. 

From  this  decree  the  defendant  applied  for  and  obtained  an 
appeal  to  this,  court. 

The  stream  in  question  is  a  natural  stream  of  water,  and 
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both  parties  have  a  natural  right  to  the  use  of  the  water  of  the 
said  stream. 

The  appellant,  W.  H.  Mumpower,  has  no  right  by  prescrip- 
tion to  obstruct  the  water  of  this  stream,  as  his  use  has  not 
extended  to  twenty  years  uninterruptedly  in  any  particular 
manner  adverse  and  injurious  in  its  nature.  No  such  pre- 
sumptive right  can  arise  from  an  adverse  use  for  a  less  period. 
Oometi  v.  Rhudy,  80  Va.  Rep.  714,  and  authorities  cited. 

We  have  to  deal  here  with  the  natural  right  of  two  riparian 
owners  to  the  use  of  the  water  of  a  stream.  The  right  of  any 
riparian  owner  to  the  use  of  the  water  of  a  running  stream  is 
a  right  inherent  in  the  land  as  a  right  publici  juris.  And  the 
right  to  the  use  of  the  water  as  a  general  rule  is  limited  to 
such  use  as  is  not  inconsistent  with  a  like  reasonable  use  by 
the  other  riparian  owners  on  the  same  stream  above  and  be- 
low. But  in  a  controversy  between  the  owners  of  two  dams 
over  the  same  stream,  the  proprietor  who  first  erects  hU  dam 
for  a  useful  purpose  has  a  right  to  maintain  it,  as  against  the 
proprietors  above  and  below.  And  to  this  extent,  prior  occu- 
pancy gives  a  prior  right  to  such  use.  It  is  a  profitable,  bene- 
ficial, and  reasonable  use,  and,  therefore,  one  which  he  has  a 
right  to  make.  If  it  necessarily  occupy  so  much  of  the  fall  as 
to  prevent  the  proprietor  above  from  placing  a  dam  or  mill  on 
his  land,  it  is  damnum  absque  ivjuria. 

For  the  same  reason  the  proprietor  below  cannot  erect  a 
dam  in  such  manner  as  to  raise  the  water  and  obstruct  the 
wheels  of  the  first  occupant.  He  had  an  equal  right  with  the 
proprietor  below  to  a  reasonable  use  of  the  stream ;  he  had 
made  only  a  reasonable  use  of  it;  his  appropriation  to  that 
extent  being  justifiable  and  prior  in  time,  necessarily  prevents 
the  proprietor  below  from  raising  the  water  and  interfering 
with  a  rightful  use  already  made;  and  it  is  therefore  not  an 
injury  to  him. 

It  was  decided  in  the  case  of  Lincoln  v.  Chadburne,  56  Me., 
197,  that  as  between  proprietors  of  dams  on  the  same  stream. 
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he  has  the  better  right  who  was  first  in  point  of  time.  In  that 
case  it  appeared  that  of  three  dams,  situated  within  a  short 
distance  of  each  other  on  the  same  stream,  each  erected  by  or 
with  the  consent  of  the  riparian  proprietor  on  whose  land  it 
stands,  the  middle  one  belonged  to  the  plaintiff,  the  lower  one 
to  the  defendant.  And  the  plaintiff's  dam  was  originally 
erected  before  the  defendant's.     Burrows,  judge,  said: 

'.'The  plaintiff  having  erected  his  dam  before  the  defendant 
had  made  any  movement  of  the  sort,  had,  so  far  as  the  defend- 
ant was  concerned,  a  perfect  right  to  maintain  it  perpetually, 
and  to  recover  for  any  injury  which  the  defendant  might  in- 
flict by  means  of  any  subsequent  erection  below  him.  Unless 
he  abandoned  the  right,  the  temporary  destruction  of  his  dam, 
whether  by  accident  or  by  design,  would  not  enable  the  de- 
fendant to  acquire  as  against  him  the  rights  of  a  prior  occu- 
pant." 

Such  appears  to  be  the  nature  and  extent  of  the  prior  and 
exclusive  right  which  one  proprietor  acquires  by  a  prior  reason- 
able appropriation  of  the  use  of  the  water  in  its  fall;  and  it 
results,  not  from  any  originally  superior  right,  but  from  the 
legitimate  exercise  of  his  own  common  right,  the  effect  of 
which  is  de  facto,  to  supersede  and  prevent  a  like  use  by  other 
proprietors  originally  having  the  same  common  right.  But 
the  right  which  is  thus  acquired  is  not  so  absolute  as  to  give 
him  the  control  of  the  whole  stream,  or  to  deprive  other  pro- 
prietors of  the  reasonable  enjoyment  of  the  privileges  to  which 
they  are  naturally  entitled.  They  may  still  construct  and 
maintain  dams  across  the  stream  at  any  point  either  above  or 
below  his  mill,  for  the  purpose  of  raising  a  head  of  water  t^ 
propel,  operate,  and  work  mills  of  their  own  erected  on  the 
adjoining  land,  provided  that  their  arrangements  are  so  made 
that  they  will  not  unreasonably  withhold  and  detain  the  water 
above,  nor  throw  it  back  from  below,  so  as  to  affect,  impede, 
delay,  or  obstruct  the  movement  and  operation  of  the  wheels 
and  machinery  of  his  previously  existing  mill.      Thurber  v. 
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Martin,  2  Gray.  394;  Smith  v.  Agawam  Cunal  Co.y  2  Allen, 
357. 

But  such  appropriation  of  the  stream  to  mill  purposes,  upon 
the  principles  stated,  gives  the  proprietor  a  prior  and  exclusive 
right  to  such  use  only  so  far  as  it  is  actual.  If,  therefore,  he 
has  erected  his  dam  and  mill,  with  its  waste  ways,  sluices,  and 
other  fixtures  necessary  to  command  the  use  of  the  water  to  a 
certain  extent,  and  there  is  a  surplus  remaining,  the  proprietor 
below  may  have  the  benefit  of  that  surplus.  Elliott  v.  Frick- 
bury  Railroad  Co.,  10  Cush.,  198;  Fuller  v.  Chieopee  Manuf. 
Co.,  16  Gray ;  Smith  v.  O'lTara,  43  Cal.,  371.  Angel  on  W.  C, 
§131.  Running  water  is  considered,  not  as  bonum  vacam,  to 
which  the  first  occupant  might  acquire  an  exclusive  right ;  but 
as  public  and  common,  in  this  sense  only,  that  all  that  have  a 
right  of  access  to  it  might  drink  it,  or  apply  it  to  the  neces- 
sary purpose  of  supporting  life,  and  that  no  one  had  any  pro- 
perty in  the  water  itself,  except  in  that  particular  portion, 
which  he  might  have  abstracted  from  the  stream,  and  of  which 
he  had  the  possession,  and  during  the  time  of  such  possession 
only. 

In  this  case  the  appellant  having  first  erected  his  dam  and 
mill,  for  the  useful  and  lawful  purpose  for  which  it  was  de- 
signed, had  thus,  without  acquiring  any  prescriptive  right, 
acquired  the  right  to  a  reasonable  use  of  the  water  for  the 
purposes  of  his  mill,  and  without  the  right  to  pen  back 
the  water  so  far  as  required  for  the  operation  of  his  mill,  his 
mill  would  be  useless.  But  he  is  not  entitled  to  pen  back  the 
water  to  a  greater  extent  than  is  necessary  for  his  operations. 
And  in  this  case  there  is  no  pretense  that  he  has  done  this; 
he  has  not  diverted  it  nor  polluted  it;  simply  penned  it  back 
until  it  came  to  the  necessary  height,  and  this  waB  longer  or 
shorter  in  time,  according  to  a  wet  or  dry  season.  The  plain- 
tiff was  entitled  to  the  surplus  onl3' ;  this  he  had.  The  de- 
fendant has  not  polluted  the  water,  nor  attempted  to  do  so; 
and  it  is  clear  that  the  plaintiff  had  no  cause  of  action  if  he  did 


Digitized  by 


Google 


156  MuMPOwBR  V.  City  op  Bristol. 

Opinion. 

not  have  enough  water;  it  had  a  simple  remedy  by  raising  it« 
dam ;  it  would  then  have  all  the  water  that  the  defendant  had, 
all  the  water  the  stream  afforded.  And  this  it  has  done,  and 
having  raised  its  dam  since  this  suit  was  brought,  so  that  by 
making  a  dam  of  sufficient  size  it  will  doubtless  have  a  suffi- 
cient supply  of  water,  because  the  defendant,  as  we  have  seen, 
does  not  destroy  nor  divert  it,  but  it  all  ultimately  goes  on 
over  its  dam  or  through  its  race  and  water  ways  and  sluices. 
It  follows  that  the  bill  of  the  plaintift  should  have  been  dis- 
missed with  costs,  and  the  said  decree  having  decided  other- 
wise, we  are  of  opinion  to  reverse  and  annul  the  same,  and 
render  here  such  decree  as  the  said  circuit  court  ought  to  have 
rendered. 

Decree  reversed. 
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Simon  v.  Ellison  &  als. 

July  13th,  1893. 

Chancery  Practice — Parties — Fraudulent  Conveyances. — A  suit  to  set  aside  a 
trust  deed  giving  preference  to  creditors,  as  fraudulent,  can  not  be  main« 
tained  without  making  the  beneficiaries  parties. 

Appeal  from  decree  of  corporation  court  of  city  of  Bristol, 
in  a  chancery  cause  wherein  Eodman  B.  Ellison,  John  B.  Elli- 
son, Henry  H.  Ellison,  and  William  B.  Ellison,  partners  under 
the  style  of  John  B.  Ellison  &  Sons,  and  others  were  plaintifts, 
and  H.  J.  Simon  and  H.  E.  Jones,  as  trustee,  were  defendants. 
The  object  of  the  suit  was  to  annul  as  fraudulent  a  trust  deed 
made  to  secure  certain  preferred  creditors  of  the  grantor,  who 
were  not  made  parties.  The  circuit  court  set  aside  the  deed, 
and  the  defendant,  Simon,  appealed.     Opinion  states  the  case. 

Blanchjard  ^  Ashworih^  for  appellant. 

Fidkerson^  Pope  ^  Hurt  and  St,  John  ^  St.  John,  for  appel- 
lees. 

IjACY,  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  by  the  appellees  against  the 
appellants,  H.J.  Simon,  their  debtor,  and  H.  E.  Jones,  trustee^ 
to  set  aside  a  deed  in  trust  by  said  Simon,  conveying  his  stock 
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of  goods  in  his  store  to  said  Jones,  as  trustee,  to  secure  certain 
preferred  creditors,  as  fraudulent  and  void,  because  intended 
to  hinder,  delay,  and  defraud  his  creditors,  and  to  set  aside  a 
-certain  homestead  deed  executed  by  said  Simon,  claiming  his 
homestead  exemption  in  certain  goods.  And  other  bills  were 
"filed  by  other  creditors  for  the  same  purpose.  To  these  bills 
Simon  answered  and  demurred,  and  the  said  Jones  answered. 

The  court,  upon  the  hearing,  set  aside  the  said  deeds,  and 
the  said  H.  E.  Jones,  having  made  sale  of  the  said  goods,  de- 
creed in  favor  of  the  plaintiffs  the  payment  of  their  said  debts 
out  of  the  proceeds  of  the  sales  of  the  said  goods  in  the  order 
of  their  priorities,  ascertained  by  the  filing  of  their  several 
bills  in  disregard  of  the  claims  of  the  preferred  creditors. 
And  the  said  Simon  appealed  to  this  court. 

The  first  question  we  are  to  determine  here  upon  the  assign- 
ment of  error  is  upon  the  action  of  the  court  in  decreeing 
upon  the  bills,  and  disposing  of  the  questions  involved  and 
setting  aside  the  trust  deed,  and  disposing  of  the  rights  of  the 
beneficiaries  under  the  said  deed,  when  they  are  not  parties  to 
the  suits  thus  brought  to  determine  their  rights.  This  ques- 
tion id  well  settled  in  this  State. 

Mr.  Barton  says  in  his  Chancery  Practice,  vol.  1,  sec.  35  : 
"''It  is  a  general  rule  in  equity  that  all  persons  interested  in  the 
subject  matter  of  the  bill,  and  which  is  involved  in  and  to  be 
affected  by  the  proceedings  and  result  of  the  suit,  should  be 
made  parties,  however  numerous  they  may  be."  Citing  nume- 
rous authorities,  the  decisions  in  this  State  are  in  an  unbroken 
line;  and  upon  plain  principles  he  whose  rights  are  to  be 
affected  by  any  proceeding  should  be  before  the  court,  and 
liave  an  opportunity  to  be  heard.  Otherwise  he  is  not  bound 
hy  the  decree.  Clark  v.  Longy  4  Rand.,  452;  Richardson  v. 
Davis  and  wife^  21  Gratt.,  709;  ArnuntrauVs  ex' or  v.  Gibson,  25 
Oratt,  375 ;  Barton's  Ch.  Pr.,  p.  219,  vol.  1,  sec.  74  ;  Collins  v. 
Loftm^  Co.,  10  Leigh,  5;   Commonwealth  v.  BickSy  1  Gratt., 
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416;  McDaniell  v.  Baskerville,  13  Qratt.,  228;  Story's  Eq.  PL, 
§§  207,  210 ;  Fitzgibbon  v.  Barry,  78  Va.,  263 ;  Stovall  v.  Border 
Grange  Bank,  78  Va.,  188. 

By  the  decree  in  this  cause  settling  the  trust  deed  in  ques- 
tion, the  rights  of  the  beneficiaries  under  the  said  deed  were 
disposed  of  adversely  to  their  interest  in  a  suit  to  which  they  are 
not  parties  and  by  a  decree  by  which  they  are  not  bound. 
This  was  error,  for  which  the  said  decree  must  be  reversed  and 
annulled,  and  the  cause  be  remanded,  when  the  plaintiffs  may 
amend  their  bill,  if  they  are  so  advised,  and  make  proper  par- 
ties, which  will  be  done  without  deciding  any  other  question  in 
the  cause. 

Dbcrbb  rbvbrsed. 
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Wood  v.  Dickey. 

July  13th,  1893. 

1.  Options —  Want  of  mutuality — Specific  performance. — A  court  of  equity  in 

this  State  will  not  decree  specific  execution  of  a  contract  where  there  is 
no  mutuality  both  of  obligation  and  remedy,  as  both  parties  must,  by 
the  contract  itself,  have  a  right  to  compel  specific  execution.  QrayhiU  v. 
Brugh,  89  Va.,  895. 

2.  Idem — Case  at  bar. — Vendor  sold  to  vendee  by  a  title  bond  (containing  no 

stipulation  for  a  resale)  a  certain  lot  of  land,  agreeing  to  make  vendee  a 
deed  thereto  free  from  all  incumbrances  with  general  warranty  when 
the  last  payment  of  the  purchase  money  was  made.  When  that  pay- 
ment became  due  vendee  made  it,  and  demanded  such  a  deed  as  he  was 
entitled  to  under  said  instrument,  which  vendor  executed  and  delivered 
to  him,  but  demanded  and  received  from  vendee  a  sealed  obligation  to 
build  a  house  thereon  within  two  years,  and  in  the  event  of  fuling  to 
build  the  house  to  sell  back  to  vendor,  at  what  he  paid  with  interest, 
said  lot  except  the  ground  whereon  a  warehouse  then  stood.  The  house 
was  not  built  within  the  period  specified,  and  vendor  tendered  the  amount 
paid  with  interest  to  vendee  and  demanded  conveyance.  Vendee  refused 
to  accept  the  money  and  to  make  the  conveyance.  Thereupon  vendor 
filed  his  bill  for  specific  performance.  Circuit  court  overruled  the  de- 
murrer to  the  bill  and  decreed  specific  performance. 
Held  : 

The  title  bond  is  a  complete  contract  in  itself,  and  can  alone  be  looked  to 
for  the  conditions  of  the  sale  ;  and  the  demurrer  should  have  been 
sustained  for  want  of  mutuaUty  in  the  contract  for  resale  and  the 
bill  dismissed. 

Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  January  7,  1893,  in  a  chanpery  cause  wherein  John 
R.  Dickey  was  complainant,  and  the  appellant,  M.  B.  Wood, 
was  defendant.     Opinion  states  the  case. 
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White  ^  Buchanan^  for  appellant. 

Falkerson^  Page  ^  Buchanan^  D.  F.  Bailey^  Rhea  ^  Peters^ 
and  Curtain  ^  Haynes,  for  appellee. 

Fauntleroy,  J.,  delivered  the  opinion  of.  the  court. 

The  record  discloses  that  on  the  15th  day  of  July,  1889,  the 
said  John  R.  Dickey  sold  to  the  said  M.  B.  Wood  a  vacant  lot 
of  land  in  the  now  city  of  Bristol,  Virginia,  and  executed  and 
delivered  to  him  the  following  written  contract,  setting  forth 
fully  all  the  terms  of  the  whole  contract,  viz :  "I  have  this  day 

sold  to  M.  B.  Wood,  one  adjoining  the  lot  on  which  I 

now  live,  beginning  on  Main  street,  in  the  town  of  Goodson, 
and  on  the  edge  of  Washington  street,  and  running  thence 
with  said  Main  street  one  hundred  feet  to  a  stake;  thence, 
running  a  straight  line  to  the  centre  of  the  line  fence  between 
myself  and  Fillinger,  about  360  feet  to  the  line  of  Fillinger; 
thence  a  straight  line  to  said  Washington  street,  with  said 
mentioned  street  about  365  to  the  beginning,  estimated  to 
be  one-half  and  15-100  of  an  acre,  for  which  said  Wood  has 
paid  to  me  fifteen  hundred  dollars  in  cash,  and  is  to  pay  the 
remainder  (|1, 500)  at  any  time  within  six  months  from  this 
date,  with  interest  from  this  date.  When  last  payment  is 
made,  I  am  to  make  said  Wood  a  deed,  free  from  all  encum- 
brances, to  said  land,  with  covenants  of  general  warranty. 
Given  under  my  hand  and  seal  this  15th  of  July,  1889.  John 
R.  Dickey,  [Seal]," 

When  the  said  deferred  payment  became  due,  M.  B.  Wood 
paid  it  to  the  said  John  R.  Dickey  and  demanded  of  him  such 
a  deed  as  he  was  entitled  to  under  the  said  contract  of  sale, 
whereupon  the  said  Dickey  executed  and  delivered  to  the  said 
M.  B.  Wood  an  absolute,  unconditional,  fee  simple  deed  for 
the  said  lot  of  land  free  from  all  encumbrances  and  with  cove- 
nant of  general  warranty,  but  demanded  of  and  received  from 
Vol.  xc— 21 


Digitized  by 


Google 


162  Wood  v,  Dickey. 


Opinion. 


the  said  M.  B.  Wood  the  following  paper,  viz:  "This  i&  to  cer- 
tify that  I  have  purchased  a  certain  lot  of  land  in  the  town  of 
Goodson  of  John  R.  Dickey,  adjoining  the  lot  on  which  he 
now  lives.  I  agree  and  bind  rayself  to  erect  thereon  a  good, 
neat  dwelling-house  upon  a  line  with  the  house  said  Dickey 
now  lives  in,  so  as  not  to  obstruct  the  view  from  his  house 
looking  down  Main  street,  and  in  consideration  of  the  price  at 
which  the  said  Dickey  sold  said  lot  to  me,  I  bind  myself  to 
keep  the  front  of  said  lot  open,  and  build  a  residence  thereon 
in  which  I  expect  myself  and  family  to  live  within  two  years, 
failing  to  build  which,  I  bind  myself  to  sell  said  lot  back  to 
Dickey,  at  what  I  paid,  with  interest,  except  the  ground  on 
which  the  warehouse  now  stands.  January  25,  1890.  M.  B. 
Wood,  [Seal].",   Which  writing  was  duly  recorded. 

The  bill  was  filed  by  the  complainant,  John  R.  Dickey, 
alleging  that  no  dwelling-house,  residence  or  other  building 
was  erected  by  said  Wood,  upon  the  said  lot  so  sold  to  him 
within  two  years  from  the  date  of  the  said  writing,  and  that 
on  the  25th  day  of  January,  1892,  he,  the  said  John  R.  Dickey, 
tendered  to  the  said  Wood  the  sum  of  money  paid  by  him  for  said 
lot,  with  interest  thereon,  as  provided  in  the  said  writing,  to-wit: 
$3,452  50beingthe  said  sum  of  $3,000  audits  interest  to  January 
25, 1892,  and  demanded  of  said  Wood  a  conveyance  of  the  said  lot, 
except  the  ground  on  which  the  warehouse  stood  on  25th  of  Jan- 
uary, 1890,  according  to  the  terms  of  the  said  agreement  in 
writing,  which  the  said  Wood  refused  to  accept  and  refused  to 
convey  the  said  lot  to  the  said  John  R.  Dickey.  The  bill  prays 
for  a  decree  for  specific  performance  of  the  said  agreement  of 
January  25,  1890,  and  to  compel  the  said  Wood  to  cmvey  to 
the  said  John  R.  Dickey  the  said  lot  of  land,  except  the  ground 
upon  which  the  warehouse  stood.  The  defendant  Wood  de- 
murred to  the  bill,  which  demurrer  the  court  overruled.  The 
defendant  then  filed  his  answer,  and  upon  the  pleadings  and 
proofs,  the  court,  on  the  said  7th  day  of  January,  1893,  decreed 
the  specific  performance  of  the  said  agreement,  and  that  the 


Digitized  by 


Google 


Wood  v.  Dickey.  163 


Opinion. 


defendant  Wood  shall  execute  and  deliver  to  the  complainant 
Dickey  a  deed  conveying  to  him  the  lot  conveyed  to  defendant 
by  complainant  by  deed  dated  the  24th  of  January,  1890, 
except  the  ground  uj^bn  which  the  warehouse,  referred  to  in 
the  bill  and  proceedings,  stood,  and  upon  the  delivery  of  such 
deed,  the  complainant  shall  pay  to  the  defendant  the  sum  of 
$3,452  50  without  interest;  and  it  is  further  decreed  that  the 
complainant  recover  against  the  defendant  the  costs  of  this 
suit,  &c. 

We  are  ot  opinicm  that  the  court  erred  in  overruling  the 
demurrer  to  the  bill  and  in  decreeing  specific  execution  of  the 
alleged  contract  sued  on.  There  is  no  mutaalUy  of  obligation 
and  remedy  in  the  paper  or  agreement  of  the  25th  January, 
1890,  which  is  the  basis  of  this  suit,  and  of  the  decree  appealed 
from,  without  which  essential  ingredient  no  contract  can  be 
specifically  enforced  in  a  court  of  equity.  It  is  not,  and  it 
cannot  be,  contended  that  the  C(>mplainant,  John  R.  Dickey, 
is,  by  the  terms  or  intendment  of  the  said  agreement  sued  on, 
under  any  obligation  whatever  to  purchase  the  lot  sold  to  Wood 
under  the  terms  of  the  so-called  contract  or  option  so  to  do,  for 
which  he  paid  nothing;  or  that  Wood  has  any  right  or  remedy 
to  compel  him  so  to  do. 

The  title  bond,  signed  and  sealed  and  delivered  to  the  pur- 
chaser, Wood,  by  the  seller,  John  R.  Dickey,  on  the  15th  day 
of  July,  1889,  for  the  lot  therein  described  by  metes  and 
bounds,  is  a  complete  contract  in  itself;  and,  in  the  absence  of 
allegation  in  the  bill  and  proof  in  the  cause  of  fraud,  or  mis- 
take, or  omission  by  mistake,  it  is  the  only  and  conclusive 
evidence  of  the  terms  and  conditions  of  the  sale  and  purchase 
of  the  said  lot;  and  it  only  can  be  looked  to  for  the  intention 
and  contract  of  the  parties.  1  Greenleaf  s  Ev.,  section  275 ; 
She.  Valley  R.  R.  Co,  v.  Dunlop  and  wife,  86  Ya.  (Ilans- 
brough.) 

A  court  of  equity  in  Virginia  will  not  decree  specific  execu- 
tion of  a  contract  when  there  is  not  mutuality  in  both  obligation 
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and  remedy.     Both  parties  must,  by  the  agreement  itself,  have 
a  right  te  compel  specific  performance  of  it,  else  equity  will 
not  execute  it.     Moore's  administrator  v.  Fitz  Randolph  and 
others,  6  Leigh  176-186;  Hoover  v.   Oalhoun^lG  Q rat t,  112 
Chilhowie  Iron  Co.  v.  Gardner^  79  Va.  (Hansbrough),  306-311 
Cheathctm  v.    Cheatham,  ^c,  81  Va.  (Hansbrough),  395-403 
Ford  V.  Faker,  86  Va.  (Hansbrough),  75 ;  Shmandoah  Valley 
R.  R:  Co.  V.  Dunlop,  ^c,  86  Va.  (Hansbrough),   346-349; 
Fdichal  Bullion  Co.  v.  Columbia  Gold  Milling  Co.,  87  Va.  (Hans- 
brough), 641-645  ;   Graybitl  v.  Brugh,  89  Va.,  896. 

In  Duval  V.  Myers,  2  Maryland  Chancery,  401,  it  is  said  by 
the  court  that  the  right  to  a  specific  performance  of  a  contract, 
so  far  as  the  mutuality  is  concerned,  depends  upon  whether 
the  agreement  itself  is  obligatory  upon  both  parties;  so  that 
upon  the  application  of  either  against  the  other,  the  court 
would  coerce  a  specific  performance.  Rider  v.  Gray,  69 
Amer.  Dec,  135;  Marble  Co.  v.  Rippley,  10  Wall.,  369. 

Our  judgment  is  to  reverse  and  annul  the  decree  complained 
of  as  wholly  erroneous,  and  to  dismiss  the  bill  upon  the 
demurrer. 


Decree  reversed. 
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Echols  v.  City  of  Bristol. 

July  13th,  1893. 

Railroad  Companies — Municipal  subscriptions — Conditions  precedent — Case  at 
bar. — City  of  Bristol  is  authorized  by  statute  to  subscribe  and  issue  its 
bond  for  $25,000  to  the  8.  A.  &  O.  railroad  company ;  provided  said 
statute  shall  not  be  in  force  until  the  ix)mpany  subscribed  a  certain  sum 
to  a  furnace  company.  The  railroad  company  merely  procured  a  trans- 
fer to  itself  from  the  V.  T.  &  C.  railroad  company  of  $25,000  of  stock  in 
the  furnace  company ;  on  which  stock  the  S.  A.  &  O.  railroad  company, 
being  insolvent,  did  not  even  pay  the  assessments. 
Held: 

The  subscription  of  the  said  sum  by  the  S.  A.  &  O.  railroad  company 
to  the  furnace  company  was  a  condition  precedent  to  the  issue  of 
the  bonds  of  the  city,  with  which  such  transfer  was  no  compliance. 

Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  February  27,  1893,  in  vacation,  in  a  chancery  cause 
wherein  A.  B.  Echols  &  als.  were  complainants  and  the  City 
of  Bristol  &  als.  were  defendants.  The  object  of  the  suit  was 
to  enjoin  the  delivery  of  the  bonds  of  the  city  to  the  South 
Atlantic  and  Ohio  railroad  company.  The  circuit  court  dis- 
solved the  injunction  and  decreed  that  the  bonds  be  delivered 
to  the  said  railroad  company.  From  this  decree  the  com- 
plainants appealed.     Opinion  states  the  case. 

Fulkerson,  Page  ^  Hurt,  for  appellants. 

J.  B.  Richmond,  for  appellees. 
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HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  sole  question  to  be  determined  in  this  cause  is  whether 
the  South  Atlantic  and  Ohio  Railroad  Company  has  complied 
with  the  conditions  imposed  by  the  act  of  the  general  assem- 
bly approved  February  14,  1888,  and  so  became  entitled  to  the 
twenty-five  thousand  dollars  of  bonds  of  the  city  of  Bristol, 
payable  to  the  South  Atlantic  and  Ohio  Railroad  Company, 
issued  by  the  said  city  in  payment  of  her  subscription  to  the 
said  railroad  company  and  now  held  in  escrow  by  the  Domin- 
ion National  Bank.  The  act  of  February  14,  1888,  which 
amends  an  act  of  the  same  general  purpo-^e,  approved  May  24, 
1887,  authorizes  the  city  of  Bristol  to  make  the  subscription  of 
twenty-five  thousand  dollars  of  its  bonds  upon  the  following 
conditions :  Provided  that  none  of  the  provisions  of  this  act 
shall  become  in  force  until  the  said  railroad  company  shall 
hviVQ  subscribed  an  amount  equal  to  the  face  value  of  said  bonds, 
namely,  twenty-five  thousand  dollars,  to  the  capital  stock  of  a 
company  which  shall  have  erected  a  blast  furnace  of  not  less 
than  fifty  tons  daily  capacity,  and  have  the  same  in  operation, 
Ac,  &c.  The  decree  ot  the  circuit  court  holds  that  this  condi- 
tion, which  is  manifestly  a  condition  precedent,  has  been  com- 
plied with,  dissolves  the  injunction  which  had  been  awarded 
on  the  10th  day  of  September,  1891,  restraining  the  Dominion 
National  Bank  from  delivering  said  bonds,  and  orders  that  the 
same  be  delivered  to  the  receivers,  John  C.  Har-skell  and  D. 
H.  Conklin. 

In  thus  deciding,  the  court  manifestly  erred.  For  the  record 
shows  beyond  all  doubt  that  there  never  has  been  any  sub- 
scription to  the  furnace  company  by  the  South  Atlantic  and 
Ohio  Railroad  Coitipany,  but,  on  the  contrary,  that  there  has 
been  nothing  more  than  a  transfer  of  $25,000  of  stock  of  a 
furnace  company  from  the  Virginia,  Tennessee  and  Carolina 
Steel  and  Iron  Company  to  the  South  Atlantic  and  Ohio  rail- 
road, and  that  the  latter  company  did  not  even  pay  the  assess- 
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ments  on  this  stock,  but  that  the  same  was  paid  by  the  said  V. 
T.  &  C.  Co.,  the  South  Atlantic  and  Ohio  railroad  being  insol- 
vent. This  obviously  could  only  make  the  South  Atlantic  and 
Ohio  railroad  a  stockholder,  if  the  transaction  itself  can  be 
upheld,  as  to  which  we  express  no  opinion,  but  could  in  no 
sense  make  it  a  subscriber. 

This  point  being  decisive  of  the  case,  it  is  only  necessary  to 
say  that  the  decree  must  be  reversed,  the  bonds  be  delivered 
up  to  the  city  of  Bristol  to  be  cancelled,  and  the  injunction 
must  be  perpetuated. 

Decree  reversed. 
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Read  v.  Commonwealth. 

July  13th,  1893. 

Criminal  Proceedings — Record— Judgment. — A  writ  of  error  will  not  lie 
where  the  record  does  not  show  the  judgment  of  the  trial  court,  but 
merely  recites  that  judgment  was  entered. 

Error  to  judgraent  of  circuit  court  of  Tazewell  county,  ren- 
dered June  1,  1890,  in  a  prosecution  against  the  plaintiff  in 
error  for  malicious  shooting.     Opinion  states  the  case. 

Blair  ^  Blair^  for  plaintiff  in  error. 

Attorney- General  B.  Taylor  Scott^  for  the  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of 
Tazewell  county,  purporting  to  affirm  a  judgment  of  the 
county  court  of  that  county,  sentencing  the  plaintiff  in  error 
to  pay  a  fine  of  $300,  and  to  be  confined  in  jail  ten  days,  in  a 
prosecution  for  a  felony. 

There  is  a  recital  in  the  record  that,  after  overruling  the  de- 
fendant's motion  to  set  aside  the  verdict,  the  county  court 
"pronounced  judgment  upon  the  defendant  in  accordance 
with  the  verdict,"  and  that  thereupon  execution  of  the  judg- 
ment was  suspended  for  sixty  days  to  enable  the  defendant  to 
apply  for  a  writ  of  error.  There  is  nothing,  however,  in  the 
record,  except  this  recital,  to  show  that  any  judgment  was 
pronounced  in  the  case  before  the  writ  of  error  from  the  cir- 
cuit court  was  sued  out.     The  judgment  of  the  latter  court 
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was  rendered  on  the  let  day  of  June,  1890,  and  afterwards,  on 
the  29th  of  October,  of  the  same  year,  the  following  order 
was  entered  in  the  county  court: 

"This  day  came  the  commonwealth,  by  her  attorney,  and 
the  defendant  appeared  in  court  in  obedience  to  hid  recogni- 
zance entered  into  at  a  previous  term  of  this  court;  where- 
upon it  is  ordered  by  the  court  that  the  said  Ben.  Read  be 
coniined  in  the  jail  of  this  county  for  the  period  of  ten  days, 
and  that  the  said  Ben.  Read  pay  the  fine  of  $300  in  accord- 
ance with  the  verdict  of  the  jury,  and  the  costs  of  this  prose- 
cution, in  obedience  to  the  judgment  of  this  court  entered  at 
a  previous  term." 

No  entry,  however,  of  any  such  judgment  ap[)ears  by  the 
record ;  nor  is  the  order  just  quoted  a  proper  part  ot  the 
rec-ord  before  us,  inasmuch  as  the  writ  of  error  awarded  by 
this  court  is  to  the  judgment  of  the  circuit  court,  and  the 
order  was  entered  after  the  case  had  been  disposed  of  by  the 
latter  court. 

It  is  hardly  necessary  to  say  that  a  mere  recital  in  a  felony 
case  that  judgment  was  entered  cannot  be  treated  as  equiva- 
lent to  a  jutl*rment.  The  record  must  affirmatively  show  the 
sentence  itself.  Spurgeon's  Case,  86  Va.,  652.  And  as  this  is 
not  shown  by  the  record  in  the  present  case,  it  follows  that 
there  was  nothing  upon  which  the  writ  of  error  from  the  cir- 
cuit court  could  operate,  and,  consequently,  that  the  proceed- 
ing in  that  court  were  coram  von  jndice  and  void.  Saunders  v. 
Commonwealth,  79  Va.,  522.  So  that,  instead  of  undertaking 
to  affirm  a  judgment  that,  in  contemplation  of  law,  had  not 
been  pronounced,  the  circuit  court  ought  to  have  refused  the 
writ  of  error;  or,  having  granted  the  writ,  it  ought  to  have 
dismissed  it  as  having  been  improvidently  awarded.  Its  judg- 
ment must,  therefore,  be  reversed,  and  such  an  order  entered 
here  as  that  court  ought  to  have  etitered. 

Judgment  reversed. 

Vol.  xc — 22 


Digitized  by 


Google 


170    Norfolk  &  Western  Railroad  Co.  r.  Rasxake. 
Syllabus — Statement. 


Norfolk  &  Western  Railroad  Co.  v.  Rasxake. 

July  20th,  1893. 

1.  Eahements — Highways. — No  easement  in  land  which  has  been  established 

as  a  public  road  can  be  acquired  by  subsequent  arbitration  proceedings 
between  the  original  owner  and  the  mover  of  the  proceedings  to  estab- 
lish such  road,  to  which  the  public  is  no  party. 

2.  Injury  to  highways — Suit  for  damages— Case  at  bar. — On  R.'s  motion  the 

county  court  established  a  public  road  through  B.  's  land.  B.  appealed. 
By  consent  the  appeal  was  dismissed.  The  circuit  court,  at  a  later  term, 
made  an  order  referring  the  question  of  the  road  and  damages  to  arbi- 
tration. The  award  was  entered  up,  at  a  term  still  later,  as  the  order 
of  the  circuit  court.  Afterwards  a  railway  company  injured  the  road- 
way, and  R.,  claiming  he  had  acquired  an  easement  therein  by  virtue  of 
said  order,  sued  said  company  for  damages  for  the  injury. 
Held: 

(1)  The  dismission  of  the  appeal  ended  the  jurisdiction  of  the  circuit 
court  over  the  case.  (2)  The  award  entered  as  the  judgment  of 
that  court,  even  had  it  had  jurisdiction,  could  not  confer  on  R. 
any  right  in  the  road,  which  was  a  public  highway.  (3)  R.  had 
no  cause  of  action  for  the  injury  against  the  company. 

Error  to  judgment  of  circuit  court  of  Russell  county  in  an 
action  of  trespass  on  the  case,  by  E.  L.  Rasnake,  to  recover 
damages  for  an  injury  by  the  Norfolk  and  Western  railroad 
company  to  a  roadway  in  which  the  plaintift'  (tlaimed  an  ease- 
ment. There  was  a  judgment  for  the  plaintiff,  and  the  defen- 
dant brought  the  case  to  this  court.     Opinion  states  the  case. 

Burns  ^  Fuller,  for  plaintiff  in  error. 
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Boutt  ^  Stuarty  for  defendant  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  on  the  case  brought  in 
the  circuit  court  of  Russell  county  by  one  E.  L.  Rasnake 
against  the  Norfolk  and  Western  Railroad  Company  to  recover 
damages  for  an  alleged  injury  to  a  roadway  of  which  the  plain- 
tiff avers  that  he  was  the  owner. 

The  injury  consists  in  a  deep  and  dangert)us  cut  made  by 
the  defendant  company  acrt)S8  said  roadway  in  constructing 
its  railroad. 

Several  exceptions  were  taken  by  the  company  during  the 
trial;  but  as  the  case  must  turn,  after  all,  in  the  opinion  of 
the  court,  upon  the  inquiry  whether  the  plaintiff  had  any  such 
roadway  or  easement  as  he  claims,  we  shall  address  ourselves 
at  once  to  that  question,  omitting  all  reference  to  the  other 
exceptions. 

The  plaintiff  asserts  that  he  acquired  this  easement  by  virtue 
of  *'the  papers  and  records  of  the  county  and  circuit  courts  of 
Russell  county";  and  the  roadway,  if  any  he  has,  it  is  admit- 
ted by  both  sides,  was  over  land  that  formerly  belonged  to 
Joseph  Breeding. 

From  the  before  mentioned  "  papers  and  records"  it  appears 
that  on  the  motion  of  the  said  Rasnake  an  order  was  entered 
in  the  county  court  of  Russell  county  on  the  5th  of  August^ 
1884,  appointing  commissioners  to  view  and  locate  a  n^ad 
beginning  in  the  gap  between  the  lands  of  Joseph  Breeding 
and  Fullen  Astrip,  &c.,  "  and  report  to  court  the  advantages 
and  disadvantages,  the  conveniences  and  inconveniences,  that 
would  result  to  the  public  as  well  as  to  individuals,  and  whether 
any  yards,  gardens,  or  orchards  would  be  taken,  or  springs 
injured,  should  such  road  be  established,  and  report  the  dam- 
ages claimed,  if  any,  and  by  whom  ;  and  to  report  to  the  next 
term   of  this   court."     The   commissioners    having    returned 
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their  report,  which  was  excepted  to  by  Breedinic,  on  the  4th 
day  of  September,  1884,  on  the  motion  of  Rastmke,  an  order 
was  entered  directing  the  land  owners  to  be  summoned  to 
appear  at  October  term,  1884,  of  said  court,  to  show  cause 
why  the  report  should  not  be  confirmed. 

The  land  owners  were  summoned  pursuant  to  the  last-men- 
tioned order,  and  at  said  October  term  Breeding  moved  the 
court  to  quash  said  report.  The  court  having  refused  so  to  do, 
the  case  was  then  fully  heard  on  the  evidetice  and  excejjtions, 
and  the  court  established  the  road  as  a  gateway  and  fixed  the 
damages  to  the  land  owners,  to  which  Breeding  again  ex- 
cepted, and  moved  the  court  for  a  writ  of  ad  quod  damnum^ 
which  was  refused. 

On  the  13th  day  of  October,  1884,  an  order  was  entered  set- 
ting aside  the  last  order,  by  agreement  of  parties,  and  the  court 
entered  an  order  establishing  the  road,  and  from  this  order 
Breeding  appealed  to  the  circuit  court. 

On  the  10th  day  of  November,  1884,  an  order  was  entered 
in  the  appeal  case  in  the  circuit  court  of  Russell  continuing 
the  case. 

On  the  9th  day  of  March,  1885,  a  second  order  was  entered 
in  the  case,  by  the  agreement  of  the  parties,  and  the  ai>peal  was 
dismissed  at  the  cost  of  the  appellee,  Rasnake. 

Now,  the  manifest  result  of  this  dismissal  of  the  appeal  was 
to  leave  the  last  order  of  the  county  court,  which  established 
the  road,  and  from  which  the  parties  had  appealed,  in  full  force 
and  effect.  Thompson  v.  Carpenter^  88  Va.,  702.  The  road  thus 
established  was  a  public  and  not  a  private  road.  The  mode  in 
which  this  was  done  clearly  shows  this.  It  was  laid  out  in  the 
mode  prescribed  by  chapter  43  ot  the  Code  1887,  and  in  the 
exercise  of  the  sovereign  power  of  eminent  domain,  a  power 
which  it  is  well  understood  can  only  be  invoked  or  exercised 
where  the  property  taken  is  taken  for  the  public  use.  6  Amer. 
A  Eng.  Ency.  Law,  515. 

Now,  after  the  order  of  the  9th  day  of  March,  1885,  it  would 
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Beem,  although  there  is  some  confusion  in  the  date,  the  circuit 
cM»urt,  ahhou^h  it  plainly  had  no  further  jurisdiction  of  the 
road  case,  permitted  an  agreement  to  be  filed  whereby  the  said 
Rasnake  and  Breeding  agreed  to  refer  the  question  as  to  the 
road  and  damages  for  the  same  to  arbitrators. 

On  the  7th  day  of  July,  18S5,  the  arbitrators  filed  their 
award,  and  on  the  6th  day  of  March,  1886,  the  award  was  en- 
tered up  as  the  judgment  of  the  court. 

Xow,  without  stopping  to  comment  on  the  irregularity  of 
6u«h  proceedings  as  these,  it  is  perfectly  apparent  that  they 
could  not  confer  any  right  of  way  or  easement  upon  Rasnake. 
As  we  have  just  seen,  the  road  was  a  public  road  under  the 
proceedings  in  the  county  court,  and  the  public  could  not  be 
deprived  of  its  rights  by  any  agreement  of  Rasnake  and  Breed- 
ing to  submit  their  matter  of  dispute  to  arbitration,  nor  could 
a  private  easement  be  grafted  upon  a  public  road  in  a  proceed- 
ing to  whi^h  the  public  was  a  stranger. 

It  is  not  necessary  to  inquire  whether  a  title  to  or  an  interest 
in  real  estate  can  be  passed  in  this  State  by  arbitration  and  award, 
it  is  enough  that  we  can  clearly  see  that  Rasnake  had  no  such 
easement  as  the  one  asserted,  and  therefore  was  not  prejudiced 
in  any  legal  sense  by  the  action  of  the  defendant  company. 
The  judgment  of  the  circuit  court  of  Russell  county  is  there- 
fore plainly  erroneous,  and  must  be  reversed,  and  the  plain- 
tiff's suit  must  be  dismissed. 

Judgment  reversed. 
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Brown  v.  Chapman. 

July  20th,  1893. 

Judgments — Remedy  at  Law — Injunction. — An  injunction  will  not  be  awarded 
to  a  judgment  by  default  upon  summons  directed  to  sheriff  of  another 
county  than  the  one  where  the  action  is  brought,  althought  the  summons 
was  issued  contrary  to  law,  as  the  judgment,  though  erroneous,  is  not 
void,  and  the  defendant  has  a  complete  remedy  at  law  by  motion  under 
Code,  §3451. 

Error  to  decree  of  circuit  court  of  Wythe  county,  rendered 
at  its  September  term,  1891,  in  a  suit  of  injunction  to  a  judg- 
ment by  default,  wherein  F.  J.  Chapman  was  complainant  and 
James  E.  Brown,  the  appellant,  was  defendant.  Opinion  states 
the  case. 

Blair  ^  Blair,  for  appellant. 

Boiling  ^  Stanley/,  for  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  appellee  tiled  his  bill  in  the  circuit  court  of  Wythe 
county  to  enjoin  a  judgment  by  default  recovered  against  him 
by  the  appellant,  at  the  September  term,  1888,  of  that  court, 
in  an  action  of  debt  on  bond.  The  process  by  which  the  ac- 
tion was  commenced  was  directed  to  the  sheriff  of  Roanoke 
county,  of  which  county  the  appellee  was  a  resident,  and  was 
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served  on  him  in  that  county,  as  appears  by  the  return  thereon. 
The  appellee  was  the  sole  defendant  in  the  action,  and  the 
cause  of  action  arose  in  W)the  county. 

The  bill  was  filed  about  three  years  after  the  judgment  had 
become  final;  and  the  ground  upon  which  relief  was  sought 
was  that  the  court  in  which  the  judgment  had  been  recovered 
was  without  jurisdiction  of  the  case,  and,  therefore,  that  the 
judgment  was  void. 

There  was  a  demurrer  to  the  bill,  but  the  same  was  over- 
ruled, and  the  prayer  of  the  bill  granted,  by  the  decree  com- 
plained of. 

Section  3215  of  the  Code  provides  that  an  action  may  be 
brought  in  any  county  or  corporation  wherein  the  cause  of  ac- 
tion, or  any  part  thereof,  arose,  although  none  of  the  defend- 
ants reside  therein.  But  by  section  3220  it  is  provided  that  in 
such  a  case  process  against  a  defendant  to  answer  the  action 
shall  not  be  directed  lo  an  officer  of  any  other  county  or  cor- 
poration than  that  wherein  the  action  is  brought. 

The  process,  therefore,  to  answer  the  action  wherein  the 
judgment  in  question  was  recovered  was  not  properly  directed, 
and  was  void.  Wairen  v.  SaunderSj  27  Gratt.,  259.  But  the 
effect  of  this  was  not  to  make  the  judgment  void,  though  it  is 
undimbtedly  erroneous;  and  as  the  defendant  (the  appellee  here) 
had  a  i»lain  and  adequate  remedy  at  law,  the  case  is  not  a 
proper  one  for  the  interference  of  a  court  of  equity.  Slack  v. 
Wood^  9  Gratt.,  40;  Knox  County  v.  Harshman,  133  U.  S.,  152. 

Section  3451  of  the  Code  provides  that  "the  court  in  which 
there  is  a  judgment  by  default,  or  a  decree  on  a  bill  taken  for 
confessed,  or  the  judge  of  the  said  court  in  the  vacation 
thereof,  may,  on  motion,  reverse  such  judgment  or  decree  for 
any  error  for  which  an  appellate  court  might  reverse  it,  if  the 
tollowing  section  had  not  been  enacted,  and  give  such  judg- 
ment or  decree  as  ought  to  be  given."  And,  according  to  the 
express  provisions  of  the  following  section,  no  writ  of  error  or 
appeal  from  such  judgment  or  decree  will  lie  until  a  motion 
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under  section  3451  be  made  and  overruled  in  whole  or  in 
part. 

In  Goolshy  v.  St  Johii,  26  Gratt.,  146,  which  was  a  bill  in 
equity  to  enjoin  a  judgment  at  law,  it  was  held,  on  the 
authority  of  Davis  v.  CommonweaUh^  16  Gratt.,  134,  that  all 
judgments,  where  there  has  been  no  appearance  by  the  de- 
fendant, are  judgments  by  default,  within  the  meaning  of  this 
statute,  whether  the  defendant  was  legally  summoned  or  not. 
And  in  that  case  the  court  quoted  with  approval  the  remark 
in  Hudson  v.  Kline,  9  Gratt.,  379,  that  ''it  has  been  a  favorite 
policy  in  this  State,  especially  of  late,  not  to  aftbrd  relief  in  a 
court  of  equity  to  a  party  who  has  a  plain  remedy  at  law,  ex- 
cept in  cases  of  concurrent  jurisdiction,"  and  thnt  "  in  all 
other  cases  he  must  avail  himself  of  his  legal  remedy." 

In  the  present  case  the  appellee  might  not  only  have  set  np 
the  objections  he  now  urges  in  the  bill  at  any  time  before  the 
judgment  was  rendered  {Warren  v.  Saander.^,  suprfi)^\)w{  ih^ 
section  of  the  Code  just  quoted  gives  "a  plain,  cheap,  sum- 
mary and  complete  remedy"  against  the  judgment  itself;  and 
of  that  remedy  he  ought  to  have  availed  himself,  and  not  have 
come  into  a  court  of  equity  to  obtain  it. 

This  whole  subject  is  so  fully  discussed  in  Go'tlsbj/  v.  Si.  John 
that  we  need  on^y  refer  to  what  was  there  said.  Here,  as  in 
that  case,  the  bill  contains  no  allegation  which  takes  the  case 
out  of  the  general  rule;  and  the  circuit  court,  instead  of  en- 
joining the  judgment,  ought  to  have  sustained  the  demurrer^ 
and  dismissed  the  bill. 

Decree  reversed. 
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King  v.  King. 

July  20th,  1893. 

Tender — PremmptUm  of  payment. — In  1862,  a  borrower  executed  bond  and 
trust  deed  securing  the  loan  to  be  repaid  on  or  before  April,  1864.  The 
loan  was  in  Confederate  and  such  other  paper  and  State  currency  as  was 
then  in  circulation.  In  April,  1862,  borrower  tendered  through  his  wife 
the  money  in  Confederate  notes  to  pay  the  bond.  The  tender  was  re- 
fused. On  bill  to  enjoin  sale  under  the  trust  deed  in  1889, 
Held: 

There  was  a  valid  tender  in  1863,  and  by  lapse  of  time  a  presumption 
of  payment  had  arisen. 

Appeal  from  decree  of  circuit  court  of  Wythe  county,  ren- 
dered September  26,  1891,  in  a  chancery  cause  wherein  J.  J. 
King  was  complainant  and  John  King  was  defendant.  The 
decree  being  adverse  to  the  complainant,  he  appealed.  Opin- 
ion states  the  case. 

Robert  Crockett^  for  appellant. 

Walker  ^  Caldwell^  for  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  case  is  briefly  as  follows  : 

In  March,  1862,  J.  J.  King,  the  appellant,  borrowed  from 
the  appellee  $500,  and  on  the  31st  of  March  executed  his  bond 
therefor  for  the  said  sum  of  $500,  due  one  day  after  date,  and 
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on  the  same  day  executed  a  deed  in  trust,  whereby  he  con- 
veyed his  tract  of  land  to  secure  the  payment  thereof  to  the 
said  John  King,  the  appellee,  on  or  before  the  Ist  day  of  April, 
1864. 

On  April  1,  1864,  in  pursuance  of  the  agreement  of  the  par- 
ties in  the  bond  and  trust  deed,  the  appellant  raised  $570  and 
sent  it  to  his  wife,  he  being  absent  from  home  in  the  army, 
and  to  his  father-in-law,  to  be  paid  to  the  appellee  in  pursuance 
of  his  obligation  so  to  do.  This  money  was  offered  to  the  ap- 
pellee, and  he  would  not  take  it  in  discharge  of  his  debt, 
unless  his  creditor  would  receive  it  from  him.  And  after  three 
tenders  of  the  money,  he  finally  refused  to  receive  it. 

The  money  borrowed  was,  in  part,  of  what  is  known  as  Con- 
federate treasury  notes,  and  in  other  part,  of  such  paper  money. 
State  money,  &c.,  such  as  was  circulating  at  that  period,  and 
the  money  tendered  was  what  is  known  as  Confederate  treas- 
ury notes,  the  only  money  then  in  circulation  in  the  country 
where  both  parties  lived. 

The  war  having  ended,  and  the  appellant  having  returned 
to  his  home,  lived  from  that  time  until  1889,  then  within  one 
mile  of  John  King,  and  saw  him  many  times,  and  the  matter 
was  never  mentioned  to  him,  and  he  considered  that  the  mat- 
ter was  settled  by  the  tender  which  he  had  made,  and  that 
John  King  had  no  further  claim  against  him.  But  in  1889  the 
trustee  in  the  deed  having  died,  another  was  substituted,  and 
on  the  7th  of  December,  1889,  his  land  was  advertised  for  sale 
to  pay  this  debt. 

He  brought  his  suit  and  enjoined  the  sale,  but  subsequently 
the  circuit  court  dissolved  the  injunction,  and  decreed  that  his 
land  should  be  sold  unless  within  sixty  days  this  debt  was  paid. 
From  this  decree  the  appellant  applied  for  and  obtained  an 
appeal  to  this  court. 

It  appears  that  the  court  scaled  the  debt  m  question  as  of 
the  date  of  March,  1862,  ascertaining  it  to  be  $371  of  princi- 
pal of  that  date  with  interest  for  more  than  twenty-seven  years. 
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The  appellant  set  up  the  presumption  of  payment  and  the 
laches  of  the  creditor,  and  relied  on  his  tender.  And  that  if 
due  at  all  the  scale  should  be  by  the  law  applied  as  of  the  date 
when  the  debt  was  due  and  demundable  under  the  trust  deed. 
The  bond  was  absolutely  barred.  But  although  the  action  at 
the  promise  is  barred,  the  lien  exists,  and  may  be  enforced,  not 
affected  by  any  period  short  of  that  which  raises  the  presump- 
tion of  payment,  which  is  twenty  years ;  and  this  doctrine  ap- 
plies, says  Mr.  Minor  (2d  vol.,  374),  not  only  to  deeds  of  trust 
and  mortgages,  but  to  the  vendor's  lien,  and  in  general  to  all 
specific  liens  on  property. 

But  in  this  case  there  was  a  valid  tender;  the  actual  money 
was  not  exhibited,  but  was  in  hand,  and  the  counting  down  of 
the  money  was  waived  by  the  refusal  of  the  creditor  to  re- 
ceive it. 

The  debtor  is  not  bound  to  count  out  the  money  if  he  has  it 
and  offers  it.  The  tender  was  in  such  money  as  was  borrowed, 
and  such  money  as  was  called  for  impliedly  by  the  contract, 
And  was  good.  There  was  never  afterwards  any  demand  for 
this  money;  it  was  refused,  and  the  matter  ended  there  until 
by  the  lapse  of  time  the  presumption  of  payment  arises.  The 
appellant,  the  debtor,  was  always  ready  to  perform  his  engage- 
ment according  to  the  nature  of  it,  and  did  perform  it  so  far 
as  he  was  able,  the  other  patty  refusing  to  receive  the  money. 
Pars.  Contr.  2  vol.,  771,  776. 

The  contract  or  undertaking  in  this  case  was  to  pay  so  much 
money  of  a  certain  kind  at  a  certain  time.  In  compliance 
with  this  agreement,  the  debtor  made  a  valid  tender,  in  full 
compliance  with  his  contract,  and  he  was  not  able  to  completely 
perform  it  by  the  refusal  of  the  creditor  to  receive  it.  As  we 
have  said,  the  long  lapse  of  time  raises  a  presumption  of  pay- 
ment. But  under  the  circumstances  of  this  case,  and  the 
change  of  circumstances  which  is  involved  by  the  act  of  the 
creditor,  it  is  rendered  impossible  for  the  debtor  to  perform  on 
his  part  according  to  the  terms  of  his  contract;  and  it  would 
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be  inequitable  to  permit  the  creditor  to  set  up  and  enforce 
another  and  different  contract  to  the  injury  of  his  debtor,  who 
has  never  been  in  default. 

The  circuit  court  should  have  perpetually  enjoined  the  de- 
fendant from  selling  under  the  trust  deed,  and  its  action  ia 
enforcing  the  lien,  and  decreeing  the  sale  of  the  land,  was 
erroneous,  and  will  be  reversed  and  annulled. 


Decree  reversed. 
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MooRB  V.  Green. 

July  20th,  1893. 

1 .  Vexdor's  Lien — Decree  of  sale. — ^A  portion  of  amount  not  being  due,  where 

the  time  when  due  is  stated  in  a  decree  of  sale  to  enforce  a  vendor's 
lien,  does  not  render  the  decree  erroneous. 

2.  Idem — Decree  for  re-sale, — If  it  be  error  to  decree  to  plaintiff  the  right  to 

recover  on  a  vendor's  lien  for  an  amount  not  then  due,  such  error  will 
be  cured  by  a  decree  for  re-sale  after  the  amount  becomes  due. 

3.  JuBiSDicrioN — Decree. — A  recital  in  a  decree  that  all  the  defendants  had 

been  duly  summoned,  is  conclusive  on  appeal  in  the  absence  from  the 
record  of  anything  to  the  contrary. 

Appeal  from  decree  of  circuit  court  of  Smyth  county,  ren- 
dered December  16, 1891,  in  the  chancery  causes  wherein  J.  C. 
Green  and  others  were  complainants,  and  the  appellants,  L.  A. 
Moore  and  Nathaniel  Hibbert,  were  defendants.  Opinion 
states  the  case. 

Blcdr  ^  Blair^  for  appellants. 

Walker  ^  Caldwell,  for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

On  the  12th  of  September,  1890,  the  appellees  conveyed  to 
the  appellants  certain  real  estate,  situate  in  Symth  county,  for 
$36,000.  Of  this  sum  $11,666  66  was  to  be  paid  in  cash;  the 
residue  in  three  equal  instalments  of  $7,777  77,  payable,  re- 
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spectively,  at  six,  twelve  and  eighteen  months  from  the  15th 
of  November,  1890,  with  interest.  The  appellants  subse- 
quently sold  the  land  to  Morris,  Turner  and  Timlin,  by  whom 
the  cash  payment,  above  mentioned,  was  paid  to  the  appellees, 
pursuant  to  the  contract  between  the  parties. 

•  In  October,  1891,  the  note  for  the  first  deferred  payment 
being  due  and  unpaid,  the  appellees  filed  their  bill  to  enforce 
the  vendor's  lien  reserved  on  the  face  of  their  deed  of  the  12th 
of  September,  1890.  Process  to  answer  the  bill  was  issued, 
and,  as  the  record  recites,  was  duly  served  on  all  the  defen- 
dants. The  cause  having  been  matured,  a  decree  of  sale 
was  entered  on  the  15th  of  December,  1891,  on  the  bill  taken 
for  confessed  as  to  all  the  defendants.  This  decree,  after  recit- 
ing that  all  the  defendants  had  been  duly  summoned,  adjudged 
that  "the  defendants  are  indebted  to  the  plaintiffs  in  the  sums 
named  in  their  bill,  to-wit:  to  the  amount  of  $23,333  31,  with 
interest  thereon  from  November  15,  1890,  of  which  sum 
$15,555  54,  with  interest,  is  due  and  payable,  and  $7,777  77, 
with  interest,  will  be  due  and  payable  on  the  15th  day  of  May, 
1892." 

Subsequently  the  commissioner  of  sales  filed  his  report,  and 
afterwards,  at  the  April  term,  1892,  the  appellants  answered. 
They  also,  at  the  same  term,  excepted  to  the  report  of  sale,  on 
the  ground  of  inadequacy  of  price,  which  exception  the  court, 
by  a  decree  entered  at  the  August  term,  1892,  sustained,  and 
ordered  a  re-sale. 

The  present  appeal  was  taken  from  the  decree  of  December 
15,  1891;  and  there  are  two  assignments  of  error.  The  first 
is  that  "  it  was  error  to  decree  to  the  plaintiff^s  the  right  to  re- 
cover from  petitioners  $7,777  77,  which  sum  was  not  due 
and  payable  at  the  time  of  said  decree."  This  assignment  is 
suflSciently  disposed  of  by  the  language  of  the  decree  above 
quoted,  from  which  it  appears  that  the  court  decreed  (quite 
superfluously),  not  that  the  specific  sum  was  due,  but  that  it 
would  become  due  on  the  15th  day  of  May,  1892,  which  is  not 
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disputed.  Besides,  when  the  afjpellants'  exception  to  the  re- 
port of  sale  was  sustained,  and  a  re-sale  was  ordered,  the  whole 
of  the  purchase-money  had  become  due;  so  that,  even  if  the 
first  decree  were  susceptible  of  the  construction  put  upon  it  in 
the  petition  for  appeal,  it  would  not  be  an  error  to  the  preju- 
dice of  the  appellants. 

The  second  assignment  of  error  is  "that  it  was  error  to  en- 
ter the  decree  aforesaid  without  the  court  having  before  it  the 
return  of  an  oflSeer  showing  that  petitioners  had  been  sum- 
moned to  court."  This  objection,  like  the  first,  is  so  entirely 
without  merit  as  hardly  to  deserve  serious  consideration.  The 
decree  recites  on  its  face  that  all  the  defendants  had  been  duly 
served  with  process,  and  in  the  absence  of  anything  in  the 
record  to  the  contrary,  the  presumption  is  conclusive  that  the 
recital  is  true.  Hill  v.  Woodward^  78  Va.,  765;  Ferguson's 
adnCr  v.  Teel^  82  /cZ.,  690,  697.  In  both  of  these  cases  the  court, 
speaking  by  Judge  Richardson,  said :  "  When  a  court  ot  gen- 
eral jurisdiction  has  pronounced  judgment,  its  adjudication 
should  be  as  conclusive  on  the  question  whether  a  party  was 
duly  notified  as  on  any  other  point  necessary  to  a  proper  de- 
termination of  the  cause." 

In  the  present  case,  whilst  it  appears  that  process  was  re- 
turned executed  on  the  husband  of  the  female  appellant,  Mrs. 
Aloore,  it  does  not  affirmatively  appear  that  process  was  served 
on  her.  But,  as  was  said  in  the  Fergusson  case,  another  copy 
of  the  original  writ  may  have  been  served  on  her,  or  the  fact 
of  service  may  in  some  way  have  been  satisfactorily  shown  to 
the  court  below,  though  not  affirmatively  appearing  by  the 
record  before  ue. 

The  appellants,  moreover,  appeared  in  the  lower  court  and 
answered,  and  the  objection  that  they  were  not  duly  summoned 
is  for  the  first  time  made  in  the  petition  for  appeal.  This  was 
too  late  to  raise  such  an  objection.  In  the  pertinent  language 
of  the  Supreme  Court  in  Oreighton  v.  Kerr^  20  Wall.,  8,  which 
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was  approved  by  this  court  in  A.  ^  D.  R,  R.  Co,  v.  Peake^  87 
Va.,  130,  140,  "a  general  appearance  waives  all  question  of 
the  service  of  process.     It  is  equivalent  to  personal  service. 
The  question  of  jurisdiction  only  is  saved/' 
The  case  is  too  plain  for  further  discussion. 


Decree  affirmed. 
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Moorman  &  al.  v.  Crockett. 
Bayers  &  al.  v.  Crockett. 

July  20th,  1893. 

CoNBOLiDATioN  OF  SuiTB. — ^Two  sults  against  same  person,  one  against 
him  as  trustee,  the  other  as  executor,  for  claims  payable  out  of  same 
fund,  involving  the  settlement  of  same  transaction,  distribution  of  same 
estate,  the  complainants  to  be  affected  pro  tanto  by  the  result  of  a  suit 
for  dower  out  of  same  estate ;  heldf  properly  heard  together. 

Genebal  LEQAaES — Interest. — A  general  legacy  payable  in  no  special 
manner,  where  the  will  is  silent  as  to  time  of  payment  and  as  to  when 
interest  is  to  begin  to  run,  is  not  payable  until  one  year  after  the  execu- 
tor's qualification,  and  does  not  bear  interest  until  payable.  Code, 
{2706. 

Wills — Conttruction — Advancements, — Under  a  will  dividing  testator's 
property  equally  between  a  son  and  a  daughter,  and  directing  that  he, 
in  a  settlement  with  his  sister,  shall  charge  himself  with  a  certain  bond 
given  him  by  testator  in  his  lifetime ;  held,  such  bond  will  be  treated  as 
an  advancement  to  the  son,  and  not  as  a  gift  of  the  entire  amount  to  the 
daughter. 

Executor — Commissions, — Where  executor  settles  his  accounts  by  mistake 
not  before  the  commissioner  of  the  proper  court,  where  the  whole  mat- 
ter is  gone  into  in  subsequent  proceedings ;  held^  no  error  to  allow  him 
compensation,  though  the  accounts  are  not  settled  in  time. 

Trvsttee— Removal. — A  trustee,  though  insolvent  and  in  arrears  for  a 
small  amount  when  suit  is  brought,  which  arrears  are  subsequently 
paid,  and  where  the  beneficiary  is  entitled  to  the  interest  only  during 
her  life,  and  the  investment  is  good  and  the  sureties  are  solvent,  will 
not  be  removed. 
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Appeal  from  decree  of  circuit  court  of  Wythe  county,  ren- 
dered at  the  March  term,  1891,  in  the  chancery  cause  wherein 
Susan  S.  Moorman  and  others  were  plaintiffs  and  Robert 
Crockett,  trustee,  was  defendant,  and  in  the  cause  wherein 
Catherine  A.  Sayers  and  others  were  complainants  an<l  said 
Crockett,  as  executor,  and  others  were  defendants,  consolidated 
and  heard  together.  The  decree  being  adverse  to  the  com- 
plainants in  each  case,  they  appealed.     Opinion  states  the  case. 

C.  B,  Thomas  and  John  A.  Buchanan^  for  appellants. 

Walker  ^  Caldwell  and  Fulton  ^  Fulton^  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  suit  of  S.  S.  Moorman  v.  Ro.  Crockett,  trustee,  was 
brought  by  the  plaintitt,  S.  S.  Sayers,  before  her  marriage, 
alleging  that  Dr.  Robert  Crockett,  deceased,  was  her  grand- 
father, and  that  she  was  the  S.  S.  Sayers  mentioned  in  his  will, 
and  the  defendant,  Ro.  Crockett,  the  person  mentioned  in  the 
said  will  as  his  son,  and  named  as  trustee  for  her. 

That  by  the  second  clause  of  his  will  the  said  Dr.  Robert 
Crockett,  deceased,  provided  as  follows: 

"I  give  and  devise  to  my  son,  Robert  Crockett,  in  trust  for 
the  benefit  of  my  granddaughter,  Susan  Spiller  Sayers,  my 
house  in  which  I  now  live,  and  the  two  lots  connected  with  it; 
also  the  lot  containing  about  four  acres  joining  the  property 
of  W.  A.  Stuart,  William  Gibboney,  Mrs.  Robert  Gibboney, 
and  others.  I  also  give  and  devise  in  trust  as  aforesaid  to  my 
said  granddaughter  ten  thousand  dollars  in  money,  bonds,  and 
accounts  on  hand  at  the  time  of  my  death  ;  also  my  house- 
hold furniture  of  every  description,  my  gold  watch  and  chain, 
my  carriage  and  library.  She  is  to  be  educated  and  supported 
fron  the  rent  of  the  property  and  interest  accruing  from  bonds 
and   notes,  the  interest  on   which  I  require  the  said  Robert 
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Crockett  as  trustee  to  compound  annually.  The  said  trustee 
is  invested  with  authority  to  manatee  and  control  the  funds 
thus  devised  to  my  said  granddaughter  exclus«ively  during  her 
life  for  her  and  her  children,  should  she  have  any.  In  the 
event  that  my  said  granddaughter  shouM  die  without  leaving 
legal  heirs  of  her  body,  I  give  and  devise  one-half  of  all  the 
property  devised  to  her,  in  trust,  to  my  son,  Robert  Crockett ; 
the  remaining  half  I  devise  to  him  in  trust  for  the  benefit  of 
roy  daughter,  Catherine  Ann  Sayers,  and  her  children,  to  be 
exclusively  used  and  controlled  by  him  for  that  purpose." 

That  her  said  grandfather  died  on  the  10th  day  of  February, 
1877. 

That  the  said  Robert  Crockett  qualified  as  executor  and 
trustee  on  the  16th  of  March  following,  and  executed  a  bond 
as  said  trustee,  with  Robert  Sayers  (the  father  of  complainant), 
Win.  Stuart,  F.  S.  Blair,  and  David  Sexton  as  his  sureties 
therein,  in  the  circuit  court  of  Wythe  county. 

That  she  was  entitled  to  interest  on  the  said  legacy  of 
$10,000  from  the  date  of  her  grandfather's  death,  and  to 
have  it  compounded  ;  that  only  a  sm  ill  part  of  her  legacy  had 
been  paid  to  her,  and  that  a  small  part  out  of  the  interest ; 
that  she  could  get  no  statement  and  no  settlement  out  of  her 
trustee,  her  said  uncle,  Robert  Crockett.  And  that  she  be- 
lieved that  he  had  squandered  the  whole  of  her  legacy  and 
was  insolvent;  asking  that  the  amount  with  which  he  was 
properly  chargeable  be.  ascertained,  and  decreed  against  him 
and  his  sureties  now  living  and  the  representatives  of  such  as 
had  died ;  and  that  he  be  removed  and  another  trustee  be 
appointed  in  his  stead. 

Subsequently,  on  the  1st  day  of  February,  1881,  one  Cathe- 
rine C.  Sayers,  with  Robert  Sayers,  her  trustee,  and  Nellie 
Sayers,  Mary  Sayers,  and  Helen  Sayers,  filed  their  bill,  claim- 
ing that  they  had  certain  rights  under  the  will  of  the  said  Dv, 
Robert  Crocrkett,  deceased,  as  follows  : 

"  Robert  Sayers  and  his  wife,  Catherine,  having  conveyed  by 
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deed  the  farm  known  as  a  part  of  the  Wohlford  farm,  and  for 
which  I  mainly  paid,  to  my  son,  Robert  Crockett. 

''  I  give  and  devise  to  my  said  son,  Robert  Crockett,  in  trust 
for  the  benefit  of  my  daughter,  Catherine  Ann  Sayers,  and 
her  chihlren,  other  than  Susan  Spiller  Sayers,  my  farm  on 
Reed  creek,  with  all  the  agricultural  implements,  stock  of 
every  description,  to  her  and  her  children  in  trust  as  aforesaid 
forever. 

"I  give  and  devise  to  my  said  son,  Robert  Crockett,  in  trust 
as  aforesaid,  and  with  like  provision,  all  the  household  furni- 
ture of  every  kind,  including  plate,  piano,  books,  &c.,  to  my 
said  daughter,  Catherine  Ann  Sayers,  and  her  children  (not 
including  Susan  Spiller  Sayers),  now  in  her  possession,  and 
which  has  recently  been  transferred  to  me,  and  for  which  I 
paid  a  fair  price  in  money. 

*'  The  residue  of  my  property,  of  all  descriptions,  including 
railroad  stock,  I  give  and  devise  one  half  to  my  son,  Robert 
Crockett;  the  other  half  to  my  said  son,  Robert  Crockett,  in 
tru.st,  as  before  provided,  for  the  benefit  of  my  said  daughter, 
Catherine  Ann  Sayers,  and  children."     And  also  a  codicil : 

"  My  son;  Robert  Crockett,  in  a  settlement  with  his  sister, 
C  A.  Sayers,  is  to  charge  himself  with  the  amount  of  the 
bond  I  let  him  have  on  the  Messrs.  Wysors  and  Miller,  which 
amounted  to  three  thousand  dollars  in  the  fall  of  1875.  This 
sum  to  be  subjected  to  his  control  as  trustee  for  the  benefit  of 
C.  A.  Sayers  and  her  three  daughters,  as  directed  in  my  last 
will  and  testament." 

Alleging  that  the  said  Robert  Crockett  had  never,  as  execu- 
tor, returned  any  inventory  and  appraisement  of  the  estate  of 
his  testator,  nor  made  any  settlement  before  the  commissioner 
of  accounts  of  the  court  before  which  he  qualified,  praying 
that  he  be  required  to  settle  and  charge  himself  with  the 
whole  of  the  bond  of  Wysors  and  Miller  mentioned  in  the 
codicil  above,  as  trustee,  as  the  whole  of  it  belonged  to  the 
said  Mrs.  Savers  and  her  children.     That  the  liens  on  the  real 


Digitized  by 


Google 


Moorman  &  al.  v.  Crockett.  189 

Opinion. 


estate  of  the  said  Crockett  paid  complainants  be  properly  ad- 
justed,  and  the  charge  on  the  realty  of  complainants  on  account 
of  the  dower  interests  of  the  widow  of  the  testator,  Dr.  Roi)- 
ert  Crockett,  Sr.,  who  survived  him. 

It  appears  that  when  the  said  Dr.  Robert  Crockett  made  his 
will,  he  provided  for  his  wife,  Mary,  after  his  death,  a  support 
at  the  house  of  his  daughter,  Catherine,  and  practically  cut  her 
off  from  all  participation  in  his  estate,  as  she  was  his  second 
wife  and  not  the  mother  of  his  children. 

This  Mrs.  Mary  Crockett,  to  whom  reference  is  made  in  the 
bill  of  Mrs.  Sayers  and  others,  renounced  the  provisions  of  her 
said  husband's  will  and  filed  her  bill,  and  demanded  her  legal 
rights.  Soon  after  her  husband's  death,  his  death  having  oc- 
curred in  February,  1877,  in  the  month  of  July  following,  the 
said  bill  was  filed.  An  account  was  ordered  and  taken  to  as- 
certain her  legal  rights.  Her  dower  interest  in  the  land  and 
personalty  was  stated  at  $15,000,  and  this  sum  had  to  he  pro^ 
vided  for  out  of  the  estate  of  Dr.  Robert  Crockett,  both  real 
and  personal;  and  a  very  considerable  alteration  was  then, 
made  in  the  wishes  of  the  testator  as  expressed  in  his  will. 

At  this  stage  of  the  Mrs.  Mary  Crockett's  suit  a  compromise 
was  reached,  by  which  the  said  widow,  who  was  entitled  to 
receive  $15,000,  present  value  of  her  dower  right,  agreed  \o 
receive  in  full  satisfaction  of  all  her  claims  for  dower  in  both 
the  real  and  personal  estate  of  her  late  husband,  the  sum  of 
$8,500,  and  the  following  decree  was  entered  in  that  cause  on 
the  11th  day  of  December,  1877,  by  consent  of  all  parties: 

This  cause  came  on  this  day  to  be  heard  again  upon  the 
papers  formerly  read  in  this  cause,  and  upon  the  inventory  of 
the  personal  estate  of  Ro.  Crockett,  deceased,  which  was  filed 
with  the  answer  of  Ro.  Crockett  and  papers  of  this  cause 
directly  after  the  adjournment  of  the  last  term  of  this  court, 
and  was  argued  by  counsel.  On  consideration  whereof,  and 
with  the  consent  of  the  plaintiflt  as  well  as  that  of  the  defen- 
dants, the  court  doth  adjudge,  order  and  decree  that  the  agree- 
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meat  and  compromise  made  between  the  plaintitt*  and  defen- 
dants, wherein  the  plaintilf  agrees  to  receive  of  and  from  Ro. 
Crockett,  executor  of  Ro.  Crockett,  deceased,  the  sum  of  eiifht 
thousand  five  hundred  dollars  ($8,500)  in  full  of  the  entire 
•claim  against  the  estate  of  her  husband,  Ro.  Crockett,  deceased, 
including  her  dower  in  her  said  husband's  real  estate,  as  well 
as  her  distributive  share  in  the  personal  estate  of  her  said  hus- 
band, including  all  personal  property,  bonds,  accounts,  choses 
in  action,  moneys  and  all  else  that  may  have  belonged  to  or  in 
any  way  controlled  by  her  said  husband,  the  said  Ro.  Crockett, 
•deceased,  and  in  full  satisfaction  of  the  decree  entered  herein 
at  the  September  term  last  of  this  court,  and  which  said  suna 
of  $8,500  has  been  paid  to  and  received  by  the  said  plaintiff  in 
bonds,  executed  by  divers  persons  and  assigned  to  the  said 
plaintiff,  with  the  usual  recourse  by  Ro.  Crockett,  executor  of 
Ro.  Crockett,  deceased,  in  full  payment  and  satisfaction  of  said 
^um  of  $8,500,  be  and  the  same  is  hereby  confirmed  and 
-decreed  to  be  a  full  settlement,  payment  and  satisfaction  to 
the  plaintiff  for  all  and  her  entire  claim  against  the  estate  of 
her  said  husband,  the  said  Ro.  Crockett,  deceased,  and  of  the 
^aid  decree. 

And  it  is  further  adjudged,  ordered  and  decreed,  and  wMth 
the  like  consent  of  the  parties  aforesaid,  that  the  plaintiflT  shall 
-execute  a  deed  releasing  to  Ro.  Crockett,  executor  of  Ro. 
Crockett,  deceased,  all  her  claims  as  the  widow  of  her  husband, 
R.  Crockett,  deceased,  to  her  said  husband's  real  and  personal 
estate,  in  accordance  with  the  settlement  and  compromise 
hereinbefore  set  out,  and  that  said  Ro.  Crockett,  as  executor 
of  Ro.  Crockett,  deceased,  shall  execute  a  deed  releasing  to 
the  [jjaintift  all  claims  whatever,  including  all  claims  to  any 
money  in  bank  stock  of  the  said  plaintiff  which  may  not  have 
been  reduced  into  the  possession  of  and  by  R.  Crockett,  de- 
-ceased,  in  his  life  time. 

And  the  court  doth  further  adjudge,  by  consent  as  aforesaid, 
and  by  reference  to  the  inventory  tiled  in  this  cause,  and  to  ex- 
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hibit  filed  in  the  papers  of  this  cause  marked  "J.  W.  C," 
that  of  the  $8,500  paid  to  the  said  plaintiff  uU  except  $2,833  33 
thereof  was  paid  her  on  account  of  the  present  money  value 
of  her  dower  interest  in  the  real  estate  of  her  said  husband, 
R.  Crockett,  deceased. 

The  court  enters  this  decree  upon  the  consent  of  the  adult 
parties  to  this  suit,  as  well  as  being  fully  satisfied  from  an  in- 
spection of  the  papers  in  this  cause  that  the  interests  of  the 
infant  defendants  to  this  suit  have  been  promoted  by  the  said 
settlement  and  compromise.  And  the  object  of  this  suit  hav- 
ing been  obtained,  it  is  ordered  to  be  stricken  from  the  docket 
without  costs  to  either  party. 

The  said  decree  was  endorsed  as  follows :  Enter  this.  Robt. 
Sayers,  trustee  C.  A.  Sayers,  Robert  Crockett;  F.  S.  Blair, 
atto.  for  infant  defendants;  Jos.  W.  Caldwell,  for  plaintiff. 
Let  this  be  entered  Dec.  11,  1877.  J.  II.  Fulton  (the  judge  of 
the  court). 

And  as  we  have  seen  the  decree  declares  that  it  was  entered 
by  consent  of  the  adult  parties  to  this  suit,  as  well  as  being 
fully  satisfied  from  an  inspection  of  the  papers  in  this  cause 
that  the  interests  of  the  infant  defendants  to  this  suit  have  been 
promoted  by  the  said  settlement  and  compromise. 

The  executor  and  trustee,  antl  his  sureties  answered  in  each 
of  the  above  named  suits  of  Moorman  v,  Crockett  and  Sayers 
V,  Crockett,  and  the  two  suits  were  consolidated  and  heard  to- 
gether, and  decree  entered  for  reference,  and  the  whole  matter 
gone  into  de  novo  before  an  experienced  lawyer,  who  was  ap- 
pointed commissioner  for  the  purpose,  exceptions  filed  to  his 
reports,  and  passed  on  by  the  court,  and  decree  rendered  in 
these  causes  at  the  March  term,  1891,  by  which  it  is  decreed 
as  follows: 

These  causes  came  on  to  be  again  heard  upon  the  papers 
formerly  read,  upon  the  decrees  heretofore  entered.  The  re- 
committed report  of  Commissioner  W.  U.  Boiling  and  deposi- 
tions and  exhibits  returned  therewith  upon  exceptions  signed 
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by  both  parties  to  said  report,  and  was  argued  by  counsel, 
upon  consideration  of  all  which  the  court  doth  adjudge,  order, 
and  decree  that  the  exceptions  to  said  report  be  overruled  and 
that  said  report  be  confirmed,  the  court  adopting  the  state- 
ment of  said  commissioner  as  to  the  account  of  Robt.  Crockett, 
trustee  for  S.  S.  Moorman,  known  as  statement  No.  2,  which 
shews  the  balance  due  on  account  of  said  trustee  fiduciary  ac- 
count on  first  day  of  June,  1890,  to  be  $10,000  principal 
money  and  $1,240  14  interest  to  date  of  report,  viz:  the  first 
day  of  June,  1890,  and  it  appearing  to  the  court  that  Robert 
Crockett,  executor  of  Dr.  Robert  Crockett,  has  advanced  to 
the  plaintift  in  the  case  of  C.  A.  Sayers  e(  als,  v.  Robert 
Crockett,  or  to  the  trustee  of  said  complainant,  the  sum  of 
$3,172  41,  which  bears  interest  from  the  first  day  of  June, 
1888,  in  excess  of  their  shares  as  residuary  legatees  in  the  will 
of  Dr.  Rol>ert  Crockett,  which  sum  is  made  chargeable  on  the 
real  estate  devised  to  complainants  by  the  will  of  said  testator. 
And  it  further  appearing  to  the  court  from  the  facts  and  cir- 
cumstances developed  in  this  case  that  Robert  Crockett,  the 
trustee  for  S.  S.  Moorman,  should  not  now  be  removed  and 
another  appointed  in  his  stead;  and  that  the  rights  of  the 
beneficiary,  S.  S.  Moorman,  are  satisfied  by  a  preservation  ot 
the  principal  of  the  trust  fund,  and  the  annual  payment  to  her 
of  the  interest  thereon,  and  there  being  no  intimation  of  the 
insolvency  of  the  securities  of  the  said  trustee  and  his  oflicial 
bond,  it  is  therefore  adjudged,  ordered,  and  decreed  that  Ro- 
bert Crockett,  trustee,  and  in  his  default,  L.  M.  Trinkle,  ad- 
ministrator of  David  Sexton;  A.  J.  Stuart,  administrator  of 
Wm.  Stuart,  F.  S.  Blair,  and  Robert  Sayers,  do  pay  to  the  said 
S.  S.  Moorman  the  interest  upon  said  principal  fund,  to  wit: 
$1,240  41  as  of  June  1,  1890,  and  the  interest  annually  due 
upon  $10,000  during  the  life  time  of  said  beneficiary,  subject, 
however,  to  a  credit  of  any  payments  made  to  her  since  the 
institution  of  this  suit,  and  not  appearing  in  the  report  of 
Commissioner  W.  II.  Boiling,  and  further  subject  to  a  credit 
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for  any  payments  that  may  be  made  to  her  by  Mrs.  C.  A. 
Sayers  in  this  decree  hereafter  provided  for.  And  the  court 
doth  further  order,  adjudge,  aud  decree  that  of  the  sum  of 
$3,172  40  due  from  the  plaintifts  in  the  case  of  C.  A.  Sayers 
and  als,  v,  Robert  Crockett,  ex'or,  and  afa.,  with  interest  from 
the  first  day  of  June,  1888,  which  is  charged  by  this  decree  as 
a  lien  upon  their  land ;  that  the  plaintiff  do  pay  to  said  Robert 
Crockett,  as  trustee  for  S.  S.  Moorman,  the  interest  on  the 
principal  sum  to  the  first  day  of  June,  1890,  and  thereafter 
they  shall  pay  said  interest  to  the  said  trustee  for  said  Mrs. 
Moorman  annually  on  the  first  day  of  June,  1891,  and  on  the 
first  day  of  June  each  year  thereafter. 

It  is  further  adjudged,  ordered,  and  decreed  that  the  com- 
plainants in  the  said  last-named  cause  do  secure  and  provide 
for  the  payment  of  the  said  sums  of  interest  and  the  principal 
above  named  to  Robert  Crockett,  trustee,  and  that  the  said  sum 
of  principal  be  held  by  the  said  trustee  as  a  permanent  invest- 
ment of  so  much  of  the  trust  fund  so  long  as  they  pay  the  in- 
terest thereon,  and  the  said  trustee  is  entitled  to  receive  the 
same.  It  is  further  decreed  that  unless  the  said  Robert  Crock- 
ett, trustee,  or  sureties  above  named,  and  the  said  plaintiflfe  in 
said  cause  of  C.  A.  Sayers  and  als,  v.  Robert  Crockett  and  afo., 
do  pay  the  several  sums  of  interest  above  decreed  to  be  paid  by 
them  as  the  same  shall  fall  due,  then  that  the  parties  entitled  to  re- 
ceive the  said  annual  payments  of  interest  shall  have  leave  to  sue 
out  writs  of  fieri  facias  therefor,  and  to  apply  to  this  court  for 
such  turther  orders  and  decrees  as  may  be  necessary  to  carry 
out  this  decree  and  to  secure  the  rights  of  all  the  parties  inter- 
ested and  the  security  of  the  trust  funds,  and  for  this  purpose 
it  is  ordered  that  these  cHuses  be  retained  upon  the  docket  un- 
til the  further  order  of  this  court. 

From  this  decree  the  appellants  applied  for  and  obtained  an 
appeal  to  this  court. 

The  report  of  Commissioner  Boiling  above  referred  to,  and 
over  which  this  controversy  has  arisen,  is  as  follows : 
Vol.  xc — 25 
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In  obedience  to  your  honor's  decree  entered  in  these  two 
causes,  in  vacation,  I  gave  notice  to  the  parties  and  proceeded 
to  reform  and  restate  the  several  accounts  directed,  and  append 
the  result  of  my  work  hereto  as  a  part  of  this  report. 

In  stating  the  account  of  the  dealings  of  Rob.  Crockett,  as 
executor  of  his  deceased  father,  with  the  assets  in  his  hands, 
I  have  disallowed  vouchers  1,  2,  and  3,  allowed  by  Commis- 
sioner C.  B.  Thomas,  because  this  money  was  not  a  part  of  the 
assets  of  testator.  Dr.  Crockett  was  executor  of  Simmer- 
man,  who  was  the  father  of  Mrs.  J.  P.  M.  Simmerman,  testa- 
tor, bequeathed  a  legacy  to  a  family  of  negroes,  who  were  at 
the  date  of  the  will,  and  at  the  time  of  testator's  death,  his 
slaves.  Dr.  Crockett  was  advised  that  these  legatees  were  in- 
capable of  taking,  undc-  the  will,  the  legacy  thus  bequeathed 
to  them  ;  and  J.  P.  M.  Simmerman  demanded  that  this  money 
should  be  paid  to  him ;  and  the  executor  paid  him  the  money, 
but  took  an  indemnifying  bond  from  him.  After  the  war  these 
negroes  sued  and  recovered  the  legacy,  and  had  a  decree  di- 
recting the  executor,  Dr.  Crockett,  to  pay  it  over  to  them  with 
accrued  interest;  and  this  money,  $4,588,  specified  in  these 
three  receipts,  was  paid  to  Robert  Crockett,  as  executor  of  his 
father.  Dr.  Ro.  Crockett,  by  J.  P.  M.  Simmerman  to  meet  the 
decree  in  favor  of  these  negroes,  and  I  submit  that  it  is  no  part 
of  his  estate,  and  the  executor  should  not  be  allowed  commis- 
sions on  this  sum  to  be  taken  out  of  the  assets  of  the  estate. 
Having  disallowed  this  charge,  I  also  disallowed  the  credit  to 
the  estate.  I  further  disallowed  the  credit  of  voucher  29, 
$8,500,  but  allowed  only  $2,833  33  of  the  sum,  which  is  all  that 
is  chargeable  to  the  personal  estate,  under  the  decree  in  the 
case  of  Mary  Crockett  v.  Robt.  Crockett  ei  als.y  entered  on  the 
11th  of  December,  1877.  By  this  decree  the  balance,  $5,666  67, 
is  made  a  charge  on  the  real  estate,  as  per  estimates  of  the  value 
of  the  same,  as  shown  by  exhibit  "J.  W.  C,"  which  is  made 
a  part  of  this  decree. 

This  decree  is  signed  by  Robt  Sayers,  trustee,  and  Cath.  A. 
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Sayers,  his  cestui  que  trusU  and  by  Robt.  Crockett,  and  is  en- 
tered by  consent,  and  the  court  is  made  to  adjudge,  order,  and 
decree  that,  of  the  sum  of  $8,500  paid  the  widow  of  Dr. 
Crockett,  only  $2,833  33  shall  be  charged  against  the  person- 
alty, and  the  balance,  $5,666  67,  is  made  a  charge  on  the  real 
estate  devised  under  the  will,  and  is  the  (then)  present  value 
of  her  (Mrs.  Mary  Crockett's)  dower  in  these  lands.  The  rela- 
tive value  of  the  lands  is  fixed  in  exhibit  "J.  W.  C,"  which 
is  made  a  part  of  this  decree.  In  this,  the  lands  devised  to 
Mrs.  C.  A.  Sayers  and  her  children,  other  than  Susan  S.,  is 
valued  at  $25,000;  that  devised  to  S.  Sayers,  at  $8,000;  and 
the  sum  of  $3,000,  which  Robt.  Crockett  is  required  to  account 
for,  is  treated  as  land. 

By  these  figures  the  amount  that  is  made  a  charge  upon 
Mrs.  Sayers'  land  is  $3,935,  and  that  upon  S.  S.  Sayers'  is 
$1,259  20,  and  the  balance  of  this  sum  of  $5,766  67  is  charge- 
able upon  the  $3,000  treated  as  realty  as  above  stated.  Hav- 
ing disallowed  the  charge  against  the  personal  estate,  it  is 
proper  to  treat  this  sum  as  money  advanced  by  R(»bt.  Crockett 
for  Mrs.  Sayers,  or  for  her  trustee,  to  pay  the  amount  charged 
upon  her  real  estate,  to  wit:  $3,935,  and  in  stating  the  account 
between  him  and  Mrs.  Sayers,  as  residuary  legatee,  to  credit 
him  with  this  sum,  and  interest  upon  it,  from  the  date  that  it 
was  paid,  and  I  have  accordingly  so  treated  and  credited  it. 
This  sum,  with  its  interest,  or  so  much  of  it  as  has  not  been 
paid  back  by  Mrs.  Sayers'  part  of  the  residue  of  the  estate 
(personalty),  should  be  treated  as  a  lien  upon  the  real  estate 
devised  to  her  and  her  children,  other  than  Susan  S.  This 
sum  I  ascertain  to  be  $3,172  40,  as  of  June  1,  1888. 

And  to  this  report  exceptions  were  taken,  which  the  court 
overruled,  and  which  action  of  the  court  is  assigned  as  error 
here. 

The  first  error  assigned  here  is  as  to  the  action  of  the  court 
in  hearing  the  two  above  mentioned  causes  together. 

From  what  has  been  said,  it  appears  that  the  two  suits  were 
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claims  against  the  same  persou — one  against  him  as  trustee, 
the  other  against  him  as  executor — the  interest  of  each  com- 
plainant demanded  out  of  the  same  fund,  and  their  rights  and 
liabilities  involved  the  settlement  of  the  same  transaction  and 
the  distribution  of  the  same  estate.  And,  moreover,  they  were 
pro  tanto  to  be  affected  by  whatever  was  to  be  the  final  end  of 
the  Mary  Crockett  suit  lor  dower  out  of  the  same  estate  in 
which  they  claimed  their  rights.  It  was  a  proper  case  for  the 
consideration  of  the  two  causes;  and  it  was  inevitable  that 
they  should  be  heard  together,  and  the  complainants  have  no 
cause  of  complaint  on  this  account,  as  it  is  inconceivable  that 
they  were  or  could  have  been  in  any  wise  prejudiced  thereby. 

The  second  assignment  is  that  the  executor  is  not  charged 
with  his  portion  of  the  burden  of  the  dower  claim  above  men- 
tioned by  Si  pro  rata  charge  on  Lorette,  or  the  Wohlford  farm, 
which  is  the  real  estate  conveyed  to  Ro.  Crockett  by  Sayers 
and  wife  at  the  request  of  the  executor.  This  was  not  land  or 
real  estate  out  of  which  the  widow  could  have  demanded 
dower ;  it  was  never  the  property  of  the  testator.  But  it  a|>- 
pearing  that  a  part  of  the  purchase  money  of  this  real  estate 
had  been  advanced  by  the  testator,  as  between  his  distributees 
this  much  was  made  liable,  and  no  more  could  be  demanded ; 
but  this  arrangement  was  agreed  to  by  Mrs.  Sayers  and  her 
trustee  and  sanctioned  by  the  court's  decree  in  the  Mary 
Crockett  suit,  which  was  never  appealed  from,  and  cannot  now 
be  questioned. 

The  third  assignment  of  error  is  that  the  legacy  left  to  Mrs. 
Moorman  was  not  made  to  carry  interest  from  the  date  of  the 
testator's  death. 

It  is  the  rule  in  this  State  that  the  legacy  bears  interest  at 
the  end  of  one  year.  It  is  not  payable  sooner  under  our  law. 
Section  2706  of  the  Code  of  Virginia.  The  general  rule  is 
varied,  if  there  be  a  future  day  named  for  the  payment  of  the 
legacy,  or  some  other  period  be  fixed  by  the  will  when  the 
interest  is  to  begin.     In  this  case  there  is  nothing  to  take  this 
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legacy  out  of  the  general  rule  and  place  it  under  any  excep- 
tion. 

The  will  i8  silent  as  to  these  questions.  It  is  a  general  legacy 
payable  in  no  special  manner.  And  there  is  nothing  in  the 
relation  of  the  parties  to  change  it.  The  legatee,  an  infant, 
lived  in  the  home  of  her  parents,  and  was  amply  provided  for 
in  other  respects,  and  the  testator  did  not  stand  in  loco  parentis 
as  to  her.  Morrison  v.  Lowdl,  82  Va.,  591 ;  McCormick  v. 
Wright,  79  Va.,  524;  2  Rob.  (Old)  Pr.  106;  Anderson  v.  Bur- 
well,  6  Gratt,  445;  Sholes  v.  Carr,  3  Munf.,  10;  Leightonv. 
Leighlon^  2  John.  Ch.,  614;  2d  Lomax  on  Executors,  271. 

The  next  assignment  of  error  of  sufficient  importance  to  be 
especially  noticed  is  the  exception  which  concerns  the  true 
construction  of  the  codicil  mentioned  above  concerning  the 
bond  of  Wysors  and  Miller,  advanced  to  the  son  during  the 
life  of  testator,  but  which  he  was  required  to  account  for  with 
his  sister,  who  was,  under  the  will,  entitled  to  one  half  of  the 
residuum,  and  the  son,  the  executor  under  the  will,  the  other 
half  The  said  executor  has  charged  himself  as  such  with  this 
bond,  as  the  will  directed,  and  treated  the  gift  as  an  advance- 
ment to  be  brought  in  before  distribution,  and  one  half  went 
to  the  sister  and  one  half  to  himself.  But  the  sister  claims  it 
all ;  that  the  gift  of  the  father  to  the  son  was  all  given  to  her 
by  the  will.  There  is  nothing  whatever  to  justify  this  conten- 
tion. Wherever  in  the  will  these  two  children  are  provided 
for  out  of  the  personalty,  one  is  to  have  one  half  and  the  other 
the  same.  If  Susan  Spiller  Sayers  (Mrs.  Moorman)  dies  child- 
less, her  interest  is  divided  equally  between  the  two.  The 
residuum  is  so  divided,  and  there  is  nothing  in  the  clause  in 
question,  in  the  codicil,  and  nothing  in  the  whole  scheme  of 
the  will  to  justify  this  contention. 

It  is  assigned  as  error  that  the  executor  not  having  settled 
his  account  as  executor  before  a  commissioner  of  the  circuit 
court  ex  partey  which  was  the  court  in  which  he  qualified,  that 
he  should  have  had  all  these  disregarded  and  his  commissions 
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denied  hira.  It  is  not  material  to  consider  what  is  the  due 
effect  to  be  given  to  the  acts  of  the  commissioner  of  the  county 
court,  who  was  the  regular  commissioner  of  accounts  of  the 
county  court,  and  his  action,  and  the  action  of  the  executor  in 
laying  his  accounts  before  him,  was  an  inadvertence.  There 
was  no  such  commissioner  in  the  circuit  court,  and  all  accounts 
were  laid  before  this  one. 

But  that  is  all  cured  by  the  result  of  these  proceedings  as 
the  whole  matter  has  been  fully  gone  into,  and  every  oppor- 
tunity afforded  these  complainants  which  they  could  desire,  or 
to  which  they  could  be  entitled  in  any  tribunal. 

But  by  Section  2678  of  the  Code  of  Virginia,  commissions 
may  in  a  proper  case,  nevertheless,  be  allowed  to  a  fiduciary 
although  he  may  fail  to  settle  his  accounts  in  time.  In  this 
case  the  court  has  so  allowed  compensation  to  the  fiduciary, 
and  it  was  a  proper  case  for  such  action.  The  settlement  had 
been  made,  but  by  mistake  not  before  the  commissioner  of  the 
proper  court.  This  was  no  reason  for  disallowing  compensa- 
tion to  the  executor  as  prescribed  by  law. 

There  is  another  assignment  that  certain  small  sums  are  not 
accounted  for  by  the  executor,  but  it  is  pointed  out  that  being 
small  they  have  been  charged  in  the  aggre^te  of  $45,976,  and 
there  is  no  merit  in  this  complaint. 

The  next  assignment  of  error  by  Mrs.  Moorman  is  the  re- 
fusal of  the  court  to  remove  the  trustee  and  appoint  another 
in  his  stead.  It  appears  that  when  this  suit  was  brought  the 
trustee  was  in  arrears  a  very  small  sum  for  interest  for  that 
year,  and  that  after  suit  brought,  payment  of  interest  ceased 
until  the  amount  was  judicially  ascertained,  and  further  that 
all  interest  in  arrears  has  been  paid ;  that  the  beneficiary  in 
the  trust  is  entitled  during  her  life  to  the  interest  only,  and 
cannot  demand  the  principal.  It  appears  then,  although  the 
trustee  is  insolvent,  that  his  sureties  are  unquestioned  in  sol- 
vency, and  are  admitted  to  be  solvent  and  safe.  It  could  not 
benefit  the  complainant  to  change  the  investment,  now  per- 


Digitized  by 


Google 


Moorman  &  al.  v.  Crockett.  199 

Opinion. 

fectly  good  and  satisfactory,  it  could  not  be  better  invested, 
and  there  appears  to  be  no  ground  for  the  removal  of  the 
trustee  in  this  case. 

Upon  her  death  without  children,  Robert  Crockett  gets  one- 
half  of  her  legacy,  and  her  mother,  the  complainant,  Catherine 
A.  Sayers,  in  the  other  suit  heard  with  Mrs.  Moorman's,  gets 
the  other  half.  And  the  record  shows  that  the  said  Mrs.  Say- 
ers is  indebted  to  the  trust  fund  of  her  daughter,  Mrs.  Moor- 
man, in  what  is  not  very  far  from  what  her  one-half  would  be. 
So  that  the  rights  of  all  the  interested  parties  appear  to  be  as 
well  provided  for  as  they  could  be  by  the  terms  of  the  decree 
which  we  have  already  cited,  and  that  the  interest  must  here- 
after be  promptly  paid ;  and,  moreover,  the  case  is  retained  on 
the  court's  docket,  and  the  trust  is  therefore  practically  to  be 
administered  by  the  court. 

The  complainant,  Mrs.  Catherine  A.  Sayers,  assigns  as  error, 
as  also  does  Mrs.  Moorman,  that  the  amount  due  by  Mrs. 
Sayers  to  the  executor  should  be  treated  as  an  investment  of  a 
part  of  the  trust  fund  pro  tanio.  Of  this  Mrs.  Sayers  cannot 
complain,  because  if  more  agreeable  to  her,  upon  payment  of 
the  money,  the  investment  would  be  changed  by  the  court. 
And  Mrs.  Moorman  cannot  object,  because  the  security  is  am- 
ple ;  and  provision  is  made  by  which  all  that  she  is  entitled  to 
(the  interest  during  her  life)  is  amply  provided  for  by  the  court. 

This  concludes  the  discussion  of  all  of  the  exceptions  of  the 
appellants  and  their  assignments  of  error. 

And  upon  careful  consideration  of  all  the  questions  involved, 
we  are  of  opinion  that  the  circuit  court  of  Wythe  county  has 
decided  all  the  questions  herein  correctly,  and  that  there  is  no 
error  in  the  decree  appealed  from,  and  we  will  affirm  the  same. 

Decree  affirmed. 


Digitized  by 


Google 


200  Hill  v,  Postley. 


Syllabus — Statement. 


Hill  v.  Postley. 

July  20th,  1893. 

Tab^isbs— Powers — General  Asaignmenl. — It  is  settled  law  that  one  partner 
has  no  implied  authority  to  make  a  general  assignment  of  the  partner- 
ship effects  for  the  benefit  of  creditors,  unless  his  co-partner  is  absent  or 
incapable  of  giving  his  assent  or  dissent. 

2.  Witnesses — Objection  to  competency, — Objection  to  competency  of  witness, 

heldf  not  necessarily  waived  unless  made  before  examination  in  chief. 
Warwick  v.  Warwick^  31  Gratt.,  70. 

3.  Idem — Case  at  bar. — Defendant  does  not  become  a  competent  witness  in 

an  action  on  a  note  given  plaintiff  for  an  antecedent  debt,  wherein  the 
latter  is  incompetent,  because  of  the  fact  that  the  note  was  given  at  the 
instance  and  in  the  presence  of  plaintiff's  agent,  who  has  testified  in  the 
case,  the  contract  having  been  made  with  plaintiff  and  not  with  agent. 

4.  CJoNsoLiDATioN  OF  Causes  is  a  matter  of  discretion  with  the  court  below, 

and  will  not  be  disturbed,  unless  there  was  an  abuse  of  discretion. 

Appeal  from  decree  of  eofporation  court  of  Bristol,  ren- 
dered September  21,  1892,  in  a  suit  in  equity  wherein  Fannie 
C.  Postley,  suing  by  her  next  friend,  W.  W.  Davis,  was  com- 
plainant, and  A.  M.  Postley  and  F.  M.  Hill,  partners  trading 
under  the  firm  name  and  style  of  A.  M.  Postley  &  Co.,  were 
defendants.     The  case  is  sufficiently  stated  in  the  opinion. 

Blanchard  ^  Askworth,  for  appellant. 

FalkersoUy  Page  ^  Hurt  and  H,  6?.  Peters^  for  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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On  the  first  of  April,  1891,  A.  M.  Postley  and  F.  M.  Hill, 
residing  in  Bristol,  Tenn.,  entered  into  a  co-partnership  to 
conduct  the  grocery  business  in  Bristol,  Virginia.  By  the  ar- 
ticles of  co-partnership,  Postley  agreed  to  contribute  $2,000  in 
cash  as  the  capital  with  which  to  commence  the  business.  This 
sum  was  contributed ;  but  the  appellee,  Mrs.  Postley,  the  wife 
of  A.  M.  Postley,  who  was  the  plaintiff  below,  contends  that 
it  was  advanced  or  loaned  by  her  to  the  firm ;  that  the  firm 
recognized  its  indebtedness  to  her;  and  that  on  the  18th  day 
of  August,  1891,  she  obtained  from  the  firm  its  note  for  $2,000, 
payable  to  her  one  day  after  the  date  of  the  note.  This  note 
was  executed  by  Hill  for  the  firm,  and  in  the  body  of  the  note 
it  is  recited  that  the  money  for  which  it  was  given  was  the 
separate  estate  of  Mrs.  Postley,  and  that  the  same  went  into 
the  purchase  of  the  stock  of  goods  then  on  hand. 

On  the  21st  of  April,  1892,  the  note  being  due  and  unpaid, 
Mrs.  Postley  instituted  the  present  suit,  and  sued  out  an  attach- 
ment, which  was,  on  the  same  day,  levied  on  the  partnership 
effects ;  and  there  was  an  order  of  publication  against  the  mem- 
bers of  the  firm,  both  of  whom  were  non-residents.  A  few 
minutes,  however,  before  the  levy  of  the  attachment,  a  general 
assignment  of  all  the  personal  effects  of  the  firm  by  Hill,  for  the 
benefit  of  creditors,  was  filed  for  recordation  in  the  clerk's  oflice ; 
and  the  principal  question  in  the  case  is,  whether  or  not  this 
assignment  is  valid.  If  it  be  valid,  the  attachment  was  im- 
properly levied,  and  ought  to  have  been  abated.  If,  on  the 
other  hand,  it  be  void,  then  there  was  no  error  in  overruling 
the  motion  to  abate  the  attachment,  and  the  decree  in  favor  of 
the  plaintiff  must  be  aflSrmed. 

The  validity  of  the  assignment  is  sought  to  be  maintained 
on  the  ground  that,  for  several  months  prior  to  its  execution, 
A.  M.  Postley,  was  mentally  and  physically  incapable  of  at- 
tending to  the  business,  or  of  aiding  therein  in  any  way,  and  that 
the  entire  care  and  responsibility  of  conducting  it  was  conse- 
quently' lefl  to  Hill.     But  of  this  there  is  no  proof,  save  Hill's 
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deposition,  and  that  was  excluded  by  the  court  below  as  incom- 
petent evidence. 

It  is  settled  law  that  one  partner  has  no  implied  authority 
to  make  a  general  assignment  of  the  effects  of  the  partnership, 
unless  his  co-partner  is  absent  so  that  he  cannot  be  consulted, 
or  is  incapable  of  giving  his  assent  or  dissent.  Such  an  as- 
signment is  a  virtual  dissolution  of  the  partnership;  it  super- 
sedes all  the  business  of  the  firm,  as  such,  and  takes  from  the 
control  of  each  partner  all  the  property  with  which  the  busi- 
ness is  conducted;  nor  do  the  purposes  of  the  business  require 
that  such  a  power  should  be  implied. 

In  Anderson  v.  Tompkins,  1  Brock.,  456,  a  general  assignment 
by  one  partner  for  the  benefit  of  creditors  was  sustained  by 
Chief  Justice  Marshall ;  but  the  case  was  decided  on  the  ground 
that  the  other  partner  had  left  the  country,  and  had  presumably 
confided  everything  which  respected  their  joint  business  to  the 
partner  by  whom  the  assignment  was  made,  and  who,  there- 
fore, was  under  the  necessity  of  acting  alone. 

This  case  was  cited  with  approval  in  M'CuUoxigh  v.  Sommer- 
ville,  8  Leigh,  415,  in  which  case  Judge  Carr  said :  "Following 
this  high  authority,  I  conclude  that  a  partner  has  a  right  to 
convey  the  social  effects  (save  real  estate)  to  trustees,  to  pay 
specified  creditors  of  the  firm,  and  this  without  the  assent  of 
his  CO- partner,  where  (as  here)  that  co  partner  resides  out  of 
the  State,  and  the  grantor  is  sole  manager  of  the  concern." 
The  same  principle  was  recognized  in  Gordon  v.  Cannon^  18 
Gratt.,  387.  But  in  no  case,  of  which  we  are  aware,  has  the 
general  rule,  above  stated,  been  impugned. 

In  the  notes  to  Livingston  v.  Roosevelt^  1  Am.  Lead.  Cas. 
(at  p.  447),  the  annotators  say :  "  Thus  far  there  is  no  American 
case  which  says  that  one  partner,  when  the  other  members  are 
present,  may,  without  their  consent,  make  a  general  assign- 
ment of  the  firm  effects  to  a  trustee  for  the  benefit  of  creditors." 

See,  also.  Coll.  on  Part.,  sec.  395;  Story  on  Part.  (6th  ed.), 
sec.  101,  and  cases  cited  in  the  notes. 
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In  the  present  ease  it  is  not  pretended  that  the  assignment 
in  question  was  made  with  the  assent  ot  Postley,  though  he 
and  the  grantor  resided  in  the  same  town;  and  in  his  answer 
he  says  it  was  made  without  his  knowledge  or  consent,  and 
against  his  will.  It  is  contended,  however,  that  he  was  men- 
tiilly  incapable  of  assenting;  but  this  contention  rests  altogether 
on  Hill's  answer  and  deposition,  and  the  latter  was  rightly 
excluded  by  the  lower  court  as  incompetent  evidence,  on  the 
ground  that  Mrs.  Postley,  the  plaintifi',  was  not  competent  to 
testify.  The  evidence,  indeed,  for  the  plaintiff  shows  that  ia 
August,  1891,  when  the  note  was  executed,  Postley  was  seri- 
ously ill;  but  for  aught  that  appears  from  the  record,  indepen- 
dently of  Hill's  deposition,  he  had  been  fully  restored  to  men- 
tal and  physical  vigor  in  April,  1892,  when  the  alleged  assign- 
ment was  made. 

It  is  true  no  objection  to  Hill's  competency  as  a  witness  waa 
taken  before  his  examination  in  chief;  but  objection  was  made 
before  the  cross-examination  was  commenced,  and  there  is 
nothing  to  warrant  the  inference  that  the  objection  was  delayed 
for  the  purpose  of  obtaining  any  unfair  advantage.  In  HordCs^ 
AdmW  V.  Colbert^  28  Gratt.  49,  it  was  held  that  an  objection  to 
the  competency  of  the  witness  after  he  had  been  cross-examined 
at  length  upon  all  the  issues  involved,  came  too  late.  But  it 
has  never  been  decided  in  this  State  that  objection  to  the  com- 
petenc}'  of  a  witness  is  necessarily  waived,  unless  made  before 
the  examination  in  chief.  On  the  contrary,  in  Warwick  v. 
Warwickj  31  Gratt.  70,  there  was  no  objection  until  after  the 
examination  in  chief  had  commenced,  and  it  was  held  that 
this  was  not  a  waiver  of  the  right  to  object.  The  general  rule 
undoubtedly  is  that  objection  to  the  competency  of  a  witness 
ought  to  be  taken  before  the  witness  is  examined  in  chief;  but 
the  rule  is  not  inflexible.  Each  case  must  be  determined  on 
its  own  circumstances;  and  if  there  was  no  waiver  in  Warwick 
v.  Warwick^  there  are  no  circumstances  requiring  a  different 
ruling  in  the  present  case. 

The  point  made  by  the  appellant,  that  Hill  was  a  competent 
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witness,  under  the  statute,  because  the  note  was  executed  at 
the  instance,  and  in  the  presence,  of  Thoraas,  the  brother  and 
alleged  agent  of  Mrs.  Postley,  who  was  competent  to  testify, 
and  did  testify,  in  the  case,  is  not  well  taken.  The  contract  was 
not  made  with  Thomas,  but  with  Mrs.  Postiey,  the  considera- 
tion for  the  note  being  the  previous  indebtedness  of  the  firm 
to  her;  and  besides,  the  note  and  the  subsequent  assignment 
are  entirely  separate  and  distinct  transactions. 

This  being  so,  there  is  no  evidence  to  bring  the  assignment 
within  any  exception  to  the  general  rule  above  stated  ;  and  the 
assignment  being,  therefore,  void,  and  not  merely  voidable,  it 
constituted  no  impediment  to  the  levy  of  the  plaintiff's  attach- 
ment on  the  property  embraced  in  it.  Loeb  v.  Pierpoini,  58 
Iowa,  469;  43  Am.  Rep.,  122. 

It  was  contended  in  the  argument  that  the  plaintiff' ^ai?6  to 
her  husband  the  money  for  which  the  note  was  executed,  and 
that  the  firm  was  in  no  way  liable  to  her  for  it.  If  this  be 
true,  then  Hill,  in  executing  the  note,  perpetrated  a  fraud  on 
*' the  honest  creditors  "  of  the  firm  for  whose  interests  he  now 
professes  great  concern.  But  the  contention  is  negatived,  not 
only  by  the  recitals  in  the  note,  but  by  the  evidence  of  Thomas 
as  to  what  occurred  between  Hill  and  himself  when  the  note 
was  signed.  According  to  this  witness,  Hill  remarked  when 
he  signed  the  note  that  the  money  was  Mrs.  Postley's,  and  had 
been  used  in  buying  the  stock  of  goods,  and  that  she  ought  to 
be  protected.  The  same  witness  also  says  Hill  admitted  the 
iirm's  liability  to  her  for  the  money,  and  that  he  willingly 
signed  the  note. 

Another  ground  of  error  is  the  refusal  of  the  lower  court  to 
consolidate  the  present  suit  with  several  other  suits  pending 
in  the  same  court  to  set  aside  the  assignment  on  the  ground  of 
fraud.  This,  however,  was  a  matter  in  the  discretion  of  the 
court,  which  does  not  appear  from  the  record  to  have  been  in- 
judiciously exercised.     Patterson  v.  Eakin^  87  Va.,  49. 

Decree  affirmed. 
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Norfolk  &  Western  Railroad  Co.  v.  Thomas'  Adm'r. 

July  20th,  1893. 

1.  Kailroad  Company — Negligeiftt  killing— Alter  ego. — An  engineer,  with  the 

knowledge  and  permission  of  the  conductor,  who  was  the  representative 
of  the  company,  left  his  engine  to  be  operated  by  an  inexperienced  fire- 
man.    Whilst  making  a  flying  switch,  by  the  improper  management  of 
the  engine  by  that  fireman  the  brakeman  was  killed. 
Held: 

The  company  was  liable. 

2.  Declaration — Sufficiency. — Where  declaration  details  the  facts  of  such 

killing,  and  alleges  that  at  the  time  thereof  the  engine  was  under  the 
management  of  such  fireman,  it  is  sufficient,  and  notifies  the  company 
that  it  will  have  to  defend  for  failure  to  keep  a  competent  engineer. 

Error  to  judgment  of  circuit  court  of  Pulaski  county  in  an 
action  of  tre^pas^s  on  the  case  for  the  negligent  killing  of  J.  C. 
Thomas,  deceased,  wherein  said  Thomas'  administrator  was 
plaintiff  and  the  Norfolk  and  Western  railroad  company  was 
defendant.     Opinion  states  the  case. 

Phlegar  ^  Johnson,  and  J.  E.  Moore,  for  plaintiff  in  error. 

TFj/5or  ^  Martin,  and  White  ^  Buchanan,  for  defendant  in 
error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 
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At  the  trial  the  jury  found  a  verdict  for  the  plaititiif  for 
^4,000,  subject  to  the  demurrer  to  the  evidence,  and  the  court 
entered  judgment  thereon. 

Now,  by  thus  demurring,  the  defendant  company,  according 
to  the  settled  rule,  waived  all  evidence  on  his  part  in  conflict 
with  that  of  the  demurrer,  admitted  the  credit  of  the  evidence 
demurred  to,  and  all  inferences  of  fact  fairly  deducible  there- 
from, and  referred  it  to  the  court  to  deduce  the  fair  inferences 
from  the  evidence.'  Hansbrough's  Ex'ors  v.  Thom^  3  Leigh 
147;  Trout  v.  The  Va.  ^  Tenn.  R,  R,  Co,,  23  Gratt,  630.  Apply, 
ing  this  rule,  the  case  appears  to  be  as  follows: 

Thomas,  who  had  only  been  in  the  employment  of  the  rail- 
road for  five  or  six  days  as  a  yard  brakesman,  was  one  of  a 
crew,  consisting  ot  the  conductor,  engineer,  fireman,  and  three 
brakesmen,  whose  business  it  was  to  shift  cars  and  make  up 
trains  on  said  yard. 

In  this  yard  there  are  two  tracks — one  called  the  lead  track, 
from  which  a  switch  track,  known  as  Switch  No.  2,  led  off  in 
a  southeasterly  direction,  and  another  on  the  north  side  of  the 
lead  track  called  the  main  track.  And  between  the  lead  track 
and  the  main  track  there  was  a  cut  off*,  which  on  the  lead  track 
pointed  east. 

At  the  time  of  the  accident,  all  but  one  of  the  six  or  seven 
cars  had  been  put  on  Switch  No.  2,  and  that  one  the  company, 
through  its  conductor,  who  was  present  in  person,  ordered  to 
be  put  on  the  lead  track,  west  of  the  cut  off*,  and  the  engine  to 
go  on  the  main  track. 

This  the  conductor  ordered  to  be  done  by  a  flying  or  run- 
ning shift.  Such  shifts  are  more  dangerous  than  shifts  with 
chain  and  push-pole,  and  are  made  in  the  following  manner: 
The  engine  is  coupled  to  the  car  and  both  are  put  in  motion ; 
when  the  momentum  is  suflScient  to  carry  the  car  beyond  the 
switch,  the  speed  of  the  engine,  in  obedience  to  a  signal  from 
the  man  who  is  on  the  car,  slackens,  so  that  the  coupling-pin 
can  be  withdrawn.     The  pin  is  then  withdrawn,  the  engine  is 
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signalled  to  go  ahead,  and  its  speed  is  gradually  increased  until 
it  runs  ahead  of  the  car,  passes  the  switch  on  one  track,  when 
the  switch  is  changed  before  the  car  reaches  it,  and  thereby 
the  car  is  thrown  on  a  different  track  from  the  engine. 

When  the  order  for  making  this  flying  shift  had  been  re- 
ceived, the  crew  immediately  set  about  executing  the  order. 
Fannin,  the  conductor,  went  to  the  cut-uif  switch  on  the  main 
track;  Kent  got  on  top  of  the  car  to  "ride"  it — that  is,  to 
give  signals  to  slack  the  engine,  the  signals  to  uncouple,  and 
for  the  engine  to  go  ahead  after  the  coupling-pin  had  been  re- 
moved, and  to  put  on  the  brake  to  stop  the  car;  Thomas  got 
on  the  foot-board  at  the  rear  of  the  tender  to  uncouple  the  car, 
and  was  holding  on  to  the  iron  rod  placed  there  to  keep  from 
falling  off  while  uncoupling  the  car;  the  engineer,  Mr.  Fad- 
den,  alone  was  not  discharging  his  duty,  but  had  turned  his 
engine  over  to  one  Ilenninger,  an  inexperienced  fireman,  who 
had  only  been  in  the  service  of  the  company  for  three  or  more 
weeks,  and  had  never  been  in  the  service  of  a  railroad  before. 
And  it  is  shown  that  the  conductor  who  represented  the 
company  knew  the  fact  that  this  raw  and  inexperienced  engi- 
neer was  running  the  engine,  and  must  have  known  that 
Thomas  was  acting  as  brakesman. 

Under  these  circumstances  they  started  to  make  this  dan- 
gerous flying  or  runnitig  switch.  At  the  proper  time  Kent 
signalled  the  fireman  to  slack  up.  The  fireman,  however,  did 
not  slack  the  engine  as  he  should  have  done,  by  simply  shut- 
ting off  the  steam  without  reversing  the  engine.  He  did  the 
very  opposite.  He  did  not  shut  off  the  steam,  but  slackened 
by  ra^ersing  the  engine,  and  as  a  consequence  the  cylinders  got 
full  of  steam,  and  of  all  this,  Thomas,  by  reason  of  his  posi- 
tion, his  back  being  to  the  engine,  was  ignorant.  When  the 
engine  slackened,  Thomas  withdrew*  the  coupling  pin  and  cut 
loose  the  engine  from  the  car.  Kent  then  signalled  the  fire- 
man to  go  ahead,  when  the  fireman,  without  shutting  off  the 
steam,  threw  the  lever  forward  as  far  as  it  would  go,  thus 
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giving  full  effect  to  the  steam  that  had  accumulated  in  the 
cylinders.  This  accumulated  steam  being  thus  brought  sud- 
denly into  full  play,  "  caused  the  engine  to  start  or  jump  sud- 
denly forward  with  quick  motion  with  such  great  force  as  to 
jerk  Thomas  off  the  board  and  break  his  hold  on  the  iron  rod, 
and  threw  him  on  the  track."  He  fell,  was  run  over  by  the 
car,  and  his  right  foot,  leg,  and  arm  were  so  crushed  that  he 
died  in  five  hours  and  some  minutes  thereafter.  He  was  26 
years  old,  and  was  getting  $1  35  per  day.  He  left  a  widow 
and  one  child  about  one  year  old,  and  another  was  born  about 
five  months  after  his  death. 

Such,  in  brief,  say  the  counsel  for  the  defendant  in  error, 
in  their  note,  is  a  fair  statement  of  the  evidence  in  the  case 
when  viewed,  as  it  must  be,  upon  a  demurrer  to  the  evidence ; 
and  after  a  careful  examination  we  are  satisfied  the  statement 
is  true. 

Now  upon  these  facts  the  court  below  has  given  judgment 
for  the  plaintiff,  as  we  have  seen.  Ought  this  judgment  to  be 
disturbed?     We  think  not. 

It  was  unquestionably  the  duty  of  the  company  to  provide 
and  keep  a  competent  engineer  to  run  the  engine.  This  it  im- 
pliedly contracted  to  do  when  Thomas  entered  the  service  of 
the  company,  and  he  had  the  right  to  rely  upon  the  presump- 
tion that  they  would  discharge  their  duty  in  this  respect.  Now 
did  they  perform  this  duty  by  permitting  the  engineer  to  turn 
over  the  management  of  the  engine  to  a  raw  and  inexperienced 
man,  who,  far  from  being  an  engineer,  was  just  learning  the 
duties  of  a  fireman.  Surely  to  ask  the  question  is  to  answer 
it.  But  it  is  said  that  this  was  the  act  of  the  engineer,  and 
that  the  engineer  and  brakesman  are  fellow  servants,  and 
that  this  negligence  of  the  engineer  was  one  of  the  risks 
Thomas  assumed  when  he  entered  into  the  service  of  the 
company.  However,  this  may  be  ordinarily,  for  we  do  not  de- 
sire to  express  any  opinion  upon  the  point,  it  is  perfectly  clear 
that  it  can  afford  the  company  no  protection  in  this  case.    For 
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here  the  company  was  represented  by  its  alter  ego^  the  con- 
ductor, who  saw  everything  that  was  done,  and  permitted  the 
duties  of  the  engineer  to  be  discharged  by  this  inexperienced 
apprentice.  Had  he  thought  for  a  moment,  he  could  almost 
have  foreseen  the  inevitable  result.  It  is  said,  however,  that 
that  there  is  no  allegation  of  the  failure  of  the  company  to 
keep  a  competent  engineer  in  the  declaration,  and,  therefore, 
that  question  is  not  in  issue.  We  attach  no  importance  to  this 
objection.  The  declaration  details  all  the  facts  of  the  case 
with  the  utmost  particularity,  especially  that  the  engine  was 
being  managed  and  run  by  a  fireman  of  little  or  no  experi- 
ence in  the  management  of  the  engine,  and  this  was  all  that 
waa  necessary  to  advise  the  company  what  complaint  it  was 
called  upon  to  answer. 

It  is  clear  beyond  controversy  that  the  negligence  of  the 
company  contributed  to  and  had  a  share  in  producing  the  acci- 
dent, and  this  renders  the  railroad  company  liable,  even  though 
the  negligence  of  a  fellow  servant  of  the  plaintiff  was  contri- 
butory also.  This  has  been  held  over  and  over  again.  Grand 
Trunk  Railway  v.  Cummings,  106  U.  S.,  700;  Richmond  and 
DanvUle  R.  R.  Co.  v.  George^  88  Va.  R.,  229;  Lawson's  Rights, 
Remedies  and  Practice,  p.  543,  sec.  307.  This  is  decisive  of 
the  case.  The  judgment  of  the  circuit  court  of  Pulaski  county 
is  right  and  must  be  affirmed. 

Judgment  affirmed. 

Note. — Negligence  of  railroad  companies  in  respect  to  flying  switches  is 
treated  of  in  note  to  Kentucky  Central  R.  R.  Co.  v.  Smith,  18  L.  R.  A.,  63.  —Re- 
porter, 
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King  v.  Norfolk  &  Western  Railroad  Co. 
July  20th,  1893. 

1.  Dbeds — Construction. — Two  deeds  embracing  same  subject  matter,  be- 

tween same  parties  and  relating  only  to  same  transaction,  the  latter  exe- 
cuted to  correct  a  mistake  and  supply  an  omission,  in  the  earlier,  should 
be  construed  together  as  one  deed. 

2.  Description. — Boundary  lines  of  lands  conveyed  to  a  railroad  company- 

should  stand  as  fixed  by  the  deeds,  and  not  be  shifted  to  meet  any  change 
of  the  track  found  necessary  or  desirable. 

3.  Adverse  Possession. — ^Railroad  company's  right  of  way  to  land  conveyed 

to  it  under  agreement  with  grantor  that  he  might  use  any  portion  of  it 
not  needed  by  the  company,  he  to  yield  possession  whenever  it  should 
be  needed  by  the  company,  is  not  affected  by  its  being  unenclosed, 
vacant  of  buildings,  or  unoccupied  at  any  time. 

Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  February  4,  1892,  in  the  chancery  cause  wherein  the 
appellant,  Joseph  L.  King,  was  complainant,  and  the  Norfolk 
and  Western  railroad  company  was  defendant.  Opinion  states 
the  case. 

Vance,  and  White  ^  Buchanan,  for  appellant. 

Fulkerson,  Page  ^  Hurt,  for  appellee. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

By  a  deed  dated  18th  of  June,  1848,  James  King  conveyed 
to  the  Virginia  and  Tennessee  Eailroad  Company  a  parcel  of 
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land,  370  feet  wide,  and  1500  feet  long,  which  said  length,  the 
evidence  shows,  was  three  times  the  length  that  the  said  James 
King's  ownership  and  right  to  convey  extended,  and  ran  the 
distance  of  1000  feet  into  the  lands  of  S.  E.  Goodson,  the  co- 
terminous land  owner.  This  deed  was  acknowledged  June  18, 
1848,  and  was  recorded  December  31,  1867.  The  land  con- 
veyed by  the  said  deed  is  described  in  said  deed  as  "a  parcel 
of  land  containing  about  ten  acres,  and  lying  on  the  line  of  the 
Virginia  and  Tennessee  railroad,  near  the  line  between  the 
States  of  Virginia  and  Tennessee,  and  bounded  as  follows: 
Cf>mmencing  at  a  stone  on  the  State  line,  185  feet  from  the 
centre  line  of  said  road  and  at  right  angles  to  the  same,  and 
running  at  right  angles  across  said  centre  line  a  distance  of  370 
feet,  thence  parallel  to  the  said  line  of  road  a  distance  of  1600; 
thence  at  right  angles  acros?s  the  road  a  distance  of  370  feet; 
thence  parallel  to  the  line  1600  feet  to  the  point  of  commence- 
ment, containing  ten  acres  in  addition  to  the  80  feet  before 
conveyed  for  the  right  of  way  to  said  road :  provided,  however, 
that  the  said  company  shall  have  no  power  to  sell  or  convey 
said  land  to  any  other  person;  nor  shall  the  said  company  have 
the  right  to  use  any  portion  of  said  land  for  any  other  purposes 
than  those  strictly  connected  with  the  business  of  the  road; 
nor  shall  the  said  company  have  the  right  to  erect  any  build- 
ings on  said  land  designed  for  a  residence  for  the  agents  or 
servants  of  the  company,  or  for  any  other  purpose.  It  is  further 
understood,  that  the  said  James  King  shall  have  the  right  to 
use  any  portion  of  the  land  not  required  by  the  said  company, 
he  yielding  jiossession  of  the  same  whenever  the  land  shall  be 
needed  by  the  company."  And  with  the  further  proviso,  that 
**  for  the  sum  of  $250  the  said  James  King  conveys  to  the  Vir- 
ginia and  Tennessee  Railroad  Company  the  right  to  erect  on  a 
portion  of  the  said  tract,  not  exceeding  three  acres,  the  build- 
ings necessary  for  the  accommodation  of  their  agents  and 
servants." 

By  a  deed  dated  the  —  day  of  June,  1862,  James  King  con- 
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veyed  to  the  Virginia  and  Tennessee  Railroad  Company  a 
parcel  of  land  370  feet  in  width,  and  extending  frora  the  line 
of  S.  E.  Goodson  to  the  line  between  the  St^ites  of  Virginia 
and  Tennessee.  This  deed  was  not  recorded,  but  is  wlioUy  in 
the  handwriting  of  James  King,  and  was  in  the  possession  of 
the  appellee,  the  Norfolk  and  Western  Railroad  Company,  the 
successor  of  the  grantee,  the  Virginia  and  Tennessee  Railroad 
Company.  This  possession  is  prima  facie  evidence  of  its  de- 
livery by  the  grantor  to  the  grantee.  2  Greenleaf  Evi<lence, 
section  297.  The  deed  of  June,  1848,  and  the  deed  of  June, 
1852,  were  made  more  then  forty  years  ago.  James  King,  the 
grantor  in  both  the  said  deeds,  lived  over  fourteen  years  after 
the  deed  of  1852  was  made,  and  died  on  the  24th  day  of  July, 
1886,  leaving  his  will,  which  was  duly  proven  and  admitted  to 
record,  never  having,  either  in  his  lifetime,  or  in  his  said  will, 
raised  any  question,  or  set  up  any  claim,  as  to  the  boundaries 
of  the  land  conveyed  to  the  Virginia  and  Tenner^see  Railroad 
Company  by  the  deeds  of  1848  and  18")2;  and  the  appellant, 
Joseph  L.  King,  allowed  twenty-three  years  to  elapse  after  the 
death  of  the  said  James  King,  the  grantor  in  the  said  deeds, 
before  the  filing  of  hie  bill  in  this  cause.  During  the  long 
period  of  over  forty  years  the  railroad  company  has  been  in 
the  possession,  use,  and  control  of  the  land,  and  no  attempt 
has  been  made  or  asserted  by  the  appellant,  or  by  James  King, 
to  use  the  said  land,  or  to  make  improvements  thereon. 

The  deed  of  June  18,  1848,  conveyed  1,500  feet  of  land 
along  the  appellee's  road,  when,  in  fatt,  the  grantor,  James 
King,  owned  only  500  feet  between  the  State  line  and  Good- 
son's  line.  The  deed  of  1852  corrected  this  mistake  by  con- 
veying the  land,  370  feet  in  width,  between  the  State  line  and 
Goodson's  line.  By  the  specifications  in  the  deed  of  June  18, 
1848,  the  grantor  failed  to  convey  to  the  State  line,  and  the 
land  conveyed  touched  the  State  line  only  at  the  point  of  be- 
ginning, and  thereby  left  unconveyed  a  wedge-shaped,  trian- 
gular piece  of  land  between  the  land  conveyed  and  the  State 
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line.  The  deed  of  June  — ,  1852,  corrected  this  by  beginning 
on  Goodson's  line  and  conveying  to  the  State  line.  From  the 
face  of  the  deed,  and  from  the  evidence  in  the  cause,  it  is 
manifest  that  the  purpose  and  achievement  of  the  deed  of  June 
— ,  1852,  corrected  the  two  aforesaid  mistakes  in  the  deed  of 
June  18,  1848,  as  to  the  boundaries  of  the  land  conveyed  by 
both  the  said  deeds. 

At  the  September  rules,  1890,  the  appellant,  Joseph  L.  King, 
filed  his  amended  bill  in  the  cause  of  Joseph  L.  King,  com- 
plainant, against  A.  M.  Carter  ei  als,j  defendants,  in  the  circuit 
court  of  Washington  county,  making  the  appellee,  the  Nor- 
folk and  Western  Railroad  Company,  a  party  defendant,  and 
charging  that,  under  the  deed  of  June  18,  1848,  of  James 
King,  deceased,  to  the  Virginia  and  Tennessee  Railroad  Com- 
pany, the  said  Norfolk  and  Western  Railroad  Company  had  en- 
tered upon  and  was  occupying  so  much  of  the  lands  conveyed 
by  the  said  deed  of  June  1848,  as  was  needed  for  its  purposes, 
leaving  a  considerable  portion  unoccupied  and  not  needed  for 
the  purposes  of  the  said  railroad  company;  that  said  land  had 
grown  to  be  valuable  by  reason  of  tlie  great  advance  in  the 
value  of  real  estate  in  and  about  Bristol,  and  that  its  use  and 
possession  would  now  be  of  great  benefit  to  him,  to  whom  it 
rightfully  belonged ;  that  the  whole  of  the  said  land  described 
and  embraced  in  the  deed  of  June  18,  1848,  is  not  necessary 
for  the  purposes  strictly  connected  with  the  business  of  the  said 
Norfolk  and  Western  railroad,  and  that,  by  the  terms  and  in- 
tendment of  the  said  deed  of  June  18,  1848,  the  use  of  such 
and  so  much  of  the  said  land  as  is  not  strictly  needed  for  the 
pnrposes  of  the  said  railroad  belongs  to  him  under  the  will  of 
James  King,  the  grantor,  and  he  prays  to  be  decreed  to  have 
the  enjoyment  of  the  same. 

The  Norfolk  and  Western  Railroad  Company  demurred  to 
the  bill,  and  the  cause  having  been  submitted  on  the  construc- 
tion of  the  will  of  James  King,  and  on  the  said  demurrer,  the 
court  overruled  the  demurrer  and  gave  leave  to  the  Norfolk 
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and  Western  Railroad  Company  to  answer.  This  the  said 
company  did  do,  filing  its  answer  July  7,  1890,  in  which, 
among  other  denials,  it  denies  that  it  went  into,  or  could  have 
gone  into,  possession  of  all  the  land  conveyed  by  the  deed  of 
June  18,  1848,  which  undertook  to  convey  three  times  as  much 
land  as  the  said  James  King  had  the  right  to  convey.  It  de- 
nies that  any  considerable  portion  of  the  land  which  was 
properly  conveyed  by  the  said  deed  of  June  18,  1848,  is  unoc- 
cupied and  unused  by  it;  but  that  it  needs  not  only  all  the 
laud  derived  from  the  said  deed  of  James  King,  but,  owing  to 
its  increase  of  business,  needs  a  great  deal  more,  for  depots, 
switches,  and  other  requirements.  It  denies  that  it  is  assert- 
ing a  greater  interest  in,  or  enjoyment  of,  said  hind  than  it  is 
entitled  to ;  and  it  denies  the  right  of  the  appellant,  or  other 
person  claiming  under  the  will  of  James  King,  deceased,  to 
interfere  with  or  question  their  possession,  occupation,  and 
control  of  the  said  land,  the  whole  of  which,  even  had  there 
been  the  ten  acres  asserted  in  the  said  deed,  would  now  be 
needed  for  the  business  of  the  road ;  that  after  the  deed  of 
June  18,  1848,  the  grantor,  the  said  James  King,  by  a  deed 
dated  June  — ,  1852,  filed  with  their  said  answer,  conveyed  to 
the  Virginia  and  Tennessee  Railroad  Company  a  certain  tract 
or  parcel  of  land  commencing  on  the  north  side  of  the  centre 
line  of  said  road,  and  185  feet  from  the  said  centre  line,  ou 
the  line  between  Samuel  E.  Goodson  and  King,  and,  running 
parallel  to  the  said  road,  to  the  Tennessee  line;  thence  along 
the  State  line  to  a  like  distance  on  the  opposite  side ;  then  a 
parallel  to  said  centre  line  to  Goodson's  line;  thence  along 
said  Goodson  line  to  the  beginning;  that  the  appellee,  the 
said  Norfolk  and  Western  Railroad  Company,  holds  and  claims 
under  the  said  deed,  which  was  signed  by  the  said  James  King 
and  delivered  to  the  Virginia  and  Tennessee  Railroad  Com- 
pany, and  that  said  deed  covers  all  the  land  of  which  the  said 
Norfolk  and  Western  Railroad  Company  is  now  in  possession, 
or  was  owned  and  conveyed  by  the  said  James  King  by  his 
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deed  of  June,  1852,  which  said  deed  was  made  to  correct  the 
mistake  and  the  omission  in  the  deed  of  June  18,  1848. 

Testimony  was  taken  in  the  cause,  and  on  the  14th  day  of 
February,  1892,  the  court,  upon  final  hearing  and  determina- 
tion, decreed  that  the  two  deeds — of  June  18,  1848,  and  of 
June  — ,  1852 — are  both  valid  conveyances,  and  should  be  con- 
strued together ;  and  that  they  invest  the.  grantee  with  a  fee 
simple  title  to  the  land  of  the  grantor  covered  or  embraced  by 
them,  or  either  of  them,  subject  to  certain  restrictions  and  reser- 
vation, neither  of  which  has  been  assailed  as  repugnant;  and 
there  is  no  allegation  that  any  of  the  restrictions  have  been  dis- 
regarded ;  and  that,  construing  the  said  deeds,  the  Norfolk  and 
Western  Railroad  Company  has  the  exclusive  title  and  absolute 
right  to  the  use  of  said  land  for  the  purposes  strictly  connected 
with  its  busincBS,  except  to  erect  buildings  upon  it  for  a  resi- 
dence of  the  agents  or  servants  of  the  said  company,  or  for  any 
purposes  than  those  strictly  connected  with  the  business  of  said 
railroad;  and,  upon  the  payment  of  the  sura  of  $250,  the  said 
Norfolk  and  Western  Railroad  Company  will  have  the  right  to 
occupy  not  exceeding  three  acres  of  said  land  by  the  erection 
thereon  of  buildings  for  the  accommodation  of  its  agents  and 
servants  as  residences.  That  under  the  reservation  in  the 
deed  of  the  grantor  to  use  any  portion  of  the  land  not  re- 
required  by  the  railroad  company  for  its  purposes,  yielding 
{Kissession  thereof  whenever  required  or  needed  for  the  pur- 
poses of  said  company,  the  grantor,  or  those  claiming  under 
him,  have  no  right  to  make  any  permanent  changes  in  the 
property,  but  merely  to  use  it  in  the  condition  in  which  it  is, 
to  cultivate  and  take  from  it  such  products  as  it  may  yield,  and 
for  that  purpose  he  may  enclose  the  part  so  cultivated,  pro- 
vided that  the  part  so  cultivated  is  not  needed  by  the  railroad 
company  for  use  or  for  any  of  its  purposes ;  and  provided 
further,  that  no  enclosure  shall  interfere  with  the  rights  of  the 
railroad  company  in  the  use  of  the  remainder  of  the  land  con- 
veyed;   but  the  grantor  has  no  right  to  place  any  of  said 
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property  in  such  condition  that  he  cannot  yield  it  up  in  the 
condition  in  which  he  received  it,  when  it  is  needed  for  the 
purposes  ot  the  railroad  company. 

The  court  decreed  each  party  to  pay  his  own  costs,  and 
directed  a  commissioner  to  execute  and  deliver  to  Joseph  L. 
King  a  deed  conveying  to  him  the  residuum  of  the  real  estate 
of  James  King,  deceased,  and  saved  to  the  appellant,  Joseph 
L.  King,  his  right  to  assert  a  claim  or  right  to  any  land  not 
included  in  the  boundaries  set  out  in  the  deeds  of  James  King 
aforesaid  to  the  Virginia  and  Tennessee  Railroad  Company, 
It  is  from  this  decree  that  this  appeal  is  taken. 

The  deed  of  June  — ,  1852,  was  the  necessary  supplement  of 
the  deed  of  June  18,  1848,  to  correct  a  mistake  and  to  supply 
an  omission  in  the  said  deed  of  June  18, 1848;  they  embraced 
the  same  subject  matter,  between  the  same  parties,  and  related 
only  to  the  same  transaction ;  and  the  circuit  court  did  not  err 
in  holding  both  of  the  said  deeds  valid,  and  in  construing 
them  together. 

The  deed  of  June,  1848,  refers  to  the  line  of  the  road  as 
then  located,  because  it  was  not  granted  until  after  the  fall  of 
1852  or  1853;  and  the  line  as  located  at  the  date  of  both  deeds 
was  a  straight  line  or  a  tangent  to  the  State  line,  and  the  track 
when  it  was  first  laid  was  a  straight  track  to  the  State  line, 
and  it  was  afterwards  curved  to  connect  with  the  East  Tennes- 
see road,  the  track  of  which  was  laid  after  the  track  of  the 
appellee  was  laid.  The  appellant  claims  that  the  boundary 
lines  should  curve  as  they  approach  the  State  line,  because  the 
main  track  of  appellee's  road,  as  it  approaches  the  State  line, 
has  been  made  to  curve  to  make  connection  and  meet  the  exi- 
gencies of  a  through  trade  and  travel;  and,  upon  this  conten- 
tion, appellant  bases  his  claim  to  the  land  in  controversy — ^a 
small,  triangular  piece  ot  ground  between  Main  street,  in 
Bristol  (which  is  the  State  line),  Front  street,  and  the  station 
grounds  of  the  appellee.  The  circuit  court  did  not  err  in  de- 
ciding that  the  boundary  lines  shall  stand  as  fixed  by  the  con- 
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veyances,  and  not  be  shifted  to  meet  any  change  of  appellee's 
main  track,  which  may  be  found  necessnry  or  desirable,  in  the 
course  of  its  business,  to  meet  the  requirements  of  accommo- 
dating its  track  to  connecting  lines  of  transportation. 

Appellant  contends  also  that  the  appellee  is  not  entitled  to 
the  ground  covered  by  the  deed,  lying  between  Front  street 
and  the  railroad  track,  because  it  is  alleged  to  have  been 
vacant,  unenclosed,  and  unoccupied  from  the  date  of  the  deed 
to  the  present  time. 

The  appellee  has  the  right  t^  use  and  occupy  any  or  all  of 
the  said  land,  and  that  right  cannot  be  affected  by  its  being 
unenclosed,  vacant  of  buildings,  or  unoccupied  at  any  given 
time.  It  was  the  intention  and  the  legal  operation  of  the  deed 
to  grant  and  to  acquire,  respectively,  land  to  be  subsequently 
used  as  the  needs  and  enterprise  of  the  grantee  should  de- 
velop. The  grantor's  use  is,  by  the  express  terms  of  the  deeds, 
subject,  at  any  and  at  all  times,  to  the  right  of  the  grantee  to 
take  possession  whenever  the  lands  should  be  needed  by  the 
company.  The  decree  complained  of  defines  the  respective 
interests  of  the  appellant  and  appellee  in  the  lands  covered  by 
the  deeds  and  in  controversy  between  the  appellant  and  the 
appellee,  and  this  was  all  as  to  which  the  said  parties  litigated 
aod  the  court  could  decree  between  them.  The  decree  is  as 
definite  and  certain  as  was  necessary  or  proper  upon  the  con- 
troversy between  the  appellant  and  the  appellee ;  and  the  court 
did  not  err  in  not  ascertaining  what  part  and  how  much  of 
the  land  was  necessary  for  the  railroad  purposes  of  appellee. 
The  exigencies  of  business  may,  at  any  time,  require  a  railroad 
corapaiiy  to  change  or  to  enlarge  its  terminal  arrangements 
and  facilities,  and  its  duties  to  the  public  as  common  carrier 
may  require  it  to  increase  its  tracks  and  extend  its  accommo- 
dations; and  the  court  could  not  undertake  to  fix  definitely  the 
mutatis  mutandis  discretion  of  the  appellee  to  use  and  control 
any  part  of  the  land  conveyed  whenever  any  part  of  it  should 
be  needed  or  required  by  it,  as  expressly  provided  in  the  deed. 
Vol.  xc— 28 
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When  the  court  directed  its  coramissioner  to  convey  to  ap- 
pellant the  residuum  of  the  land  of  James  King,  outside  of 
the  deeds  of  June,  1848,  and  J[une,  1852,  it  did  all  that  it 
could  do  in  the  cause,  and  we  find  no  error  in  the  decree  ap- 
pealed from  to  the  prejudice  of  the  appellant. 

The  appellee,  however,  complains  of  so  much  of  the  saiH 
decree  as  charges  it  with  its  own  costs,  and  we  think  the  error 
so  assigned  should  be  corrected  under  the  rule  in  favor  of  the 
appellee;  and  our  judgment  is  that  the  decree  appealed  from, 
thus  corrected,  shall  stand  aflSlrmed. 

Decree  affirmed. 
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Syllabus — Statement. 


Deaton  v.  Taylor. 

July  20th,  1893. 

1.  Mines — Lease — Forfeiture —  Waiver. — ^The  right  to  insist  upon  forfeiture  of 

coal  lease  for  breach  of  condition  subsequent,  heldy  waived  by  the  lessor 
recognizing  lessee's  right  to  assign  the  lease. 

2.  Idem — Royalties — Transportation. — Lease  of  coal  mine  is  not  forfeited  by 

failure  to  make  the  requii^ed  output  or  pay  royalties,  when  the  lease 
provides  that  failure  to  get  transportation  shall  excuse  the  making  of 
such  output,  and  transportation  was  not  obtained  and  the  payment  of 
royalties  was  waived  as  provided  in  the  lease.    2  Minor,  697. 

3.  pRAcricE  AT  Common  Law — Demurrer  to  Evidence — Joinder  in. — AVhere 

it  would  be  the  duty  of  the  trial  court  to  set  aside  a  verdict  in  favor  of 
the  defendants,  held^  defendants  may  properly  be  compelled  to  join  in  a 
demurrer  to  the  evidence.     Trout  v.  V.  dt  T.  Railroad  Co.,  23  Gratt.,  630. 

Error  to  judgraent  of  circuit  court  of  Tazewell  county,  ren- 
dered January  21,  1892,  in  un  action  of  debt  on  a  note  given 
for  the  balance  due  upon  the  a^isignment  of  a  mining  lease  of 
coal  lands,  in  which  action  Joseph  Taylor  was  plaintiff  and  J. 
A.  Deaton  and  others  were  deiendants.  The  judgment  being 
for  the  plaintiff,  the  defendants  brought  the  case  here  on  writ 
of  error  and  supersedeas.     Opinion  states  the  case. 

Henry  ^  Graham.,  for  plaintiffs  in  error. 

Chapman  ^  Gillespie,  for  defendants  in  error. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 
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In  May,  1885,  the  Simmons  Creek  Coal  Company,  a  corpor- 
ation chartered  under  the  laws  of  the  State  of  West  Virginia, 
leased  to  Joseph  Taylor  &  Co.,  a  firm  composed  of  Joseph 
Taylor,  Michael  H.  O'Connor,  and  Thomas  O'Connor,  a  cer- 
tain tract  of  coal  land  lying  in  Mercer  county.  West  Virginia, 
for  a  period  of  twenty-two  years. 

By  the  terms  of  the  lease  the  buildings  and  other  improve- 
ments to  be  erected  by  the  lessees  were  to  be  so  located  and  con- 
structed as  to  preserve  the  proper  and  convenient  entry  of  the 
Norfolk  and  Western  railroad  track,  and  the  lessees  were  to 
pay  during  the  continuance  of  the  lease,  for  royalty  as  rent, 
ten  cents  for  each  ton  of  2,240  pounds  of  coal  mined  for  any 
other  purpose  than  the  manufacturing  of  coke,  and  fifteen 
cents  for  each  ton  of  coke  made  on  the  premises.  It  was  also 
provided  that  sixty  days  were  to  be  allowed  in  which  to  put 
the  works  in  operation  for  the  shipment  of  coal,  and  that  for 
the  first  year  the  lessees  were  to  pay  a  royalty  based  upon  an 
output  of  15,000  tons,  and  for  the  second  year  upon  an  output 
of  30,000  tons,  and  for  every  year  thereafter,  during  the  ex- 
istence of  the  lease,  an  output  annually  in  such  quantity,  not 
less  than  30,000  tons,  unless  the  lessees  are  prevented  from 
mining  by  strikes  among  the  laborers,  or  failure  to  get  trans- 
portation for  the  coal,  as  to  demonstrate  the  ability  of  the  les- 
sees to  take  out  the  whole  body  of  the  coal  on  said  premises 
within  the  term.  It  is  further  provided  that  if  the  lessees  fail 
to  make  the  coal  output  annually  as  therein  required,  or  to  pay 
the  rents  and  royalties,  then  their  failure  to  do  either  of  these 
things  shall  work  a  forfeiture  of  the  lease  without  any  legal 
proceedings;  but  that  the  lessors  might  w^aive  this  forfeiture 
for  non-payment  of  rents  and  royalties  and  pursue  the  reme- 
dies therein  provided  for  the  collection  of  the  same. 

In  August,  1885,  Taylor  sold  his  interest  in  said  lease  to  one 
Sampson  Smith,  but  subsequently,  in  the  month  of  November 
of  that  year,  he  purchased  the  two-thirds  interest  of  the 
O'Connors. 
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On  the  28th  day  of  August,  1886,  Joseph  Taylor  assigned 
this  two-thirds  interest  to  J.  C.  Moore,  G.  T.  Deaton,  James 
A.  Deaton,  and  L.  T.  Atkinson,  in  consideration  of  the  sum  of 
$2,000,  $1,250  of  which  was  paid  as  it  fell  due,  leaving  a  note 
for  the  balance  of  $750  still  outstanding  and  unpaid. 

In  the  contract  of  assignment,  Taylor  covenants  that  the 
lease  is  free  from  incumbrances,  and  that  no  act  of  his  hereto- 
fore performed  has  or  will  cause  a  forfeiture  of  the  same ;  and 
the  Deatons,  Moore,  and  Atkinson  agree  that  they  will  take 
upon  themselves  and  stand  to  and  perform  all  the  covenants 
set  forth  in  said  lease. 

The  note  for  the  balance  of  $750,  referred  to  above,  not 
having  been  paid  at  maturity,  Taylor  instituted  his  action  of 
debt  against  the  surviving  obligors,  J.  A.  Deaton,  G.  L.  Dea- 
ton, and  L.  T.  Atkinson,  and,  after  three  mistrials,  recovered 
a  judgment  in  the  circuit  court  of  Tazewell  county. 

From  this  judgment  the  plaintiff  in  error  obtained  a  writ 
of  error  from  one  of  the  judges  of  this  court.  In  the  circuit 
court  the  defendants,  by  two  special  pleas,  set  up  the  defences — 
first,  that  the  plaintiff  and  the  O'Connors  had  forfeited  their 
rights  by  their  failure  to  pay  the  royalties  and  to  make  the 
output  of  coal  required  by  their  contract,  and  so  had  nothing 
to  convey  on  the  28th  of  August,  1886;  and  second,  that  on 
account  of  the  said  forfeiture  the  Simmons  Creek  Coal  Com- 
pany entered  and  took  possession  of  the  leased  premises  and 
deprived  the  said  defendants  of  the  same.  And  they  insist 
upon  the  same  line  of  defence  in  this  court.  In  brief,  the 
contention  of  the  plaintiffs  in  error  is,  that  the  lessees  in  the 
original  lease  of  May,  1885,  failed  to  carry  out  the  covenants 
of  the  lease,  and  that  by  said  failure  that  lease,  by  its  terms, 
became  absolutely,  null,  void,  and  at  an  end;  and,  therefore, 
that  Taylor  had  nothing  which  he  could  sell  or  assign  by  the 
contract  of  the  28th  of  August,  1886. 

At  the  trial  the  plaintiff  demurred  to  the  evidence,  and  the 
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court  compelled  the  defendant  to  join  in  the  demurrer,  and 
this  is  assigned  as  an  error  by  the  plaintitts  in  error. 

Ought  this  to  have  been  done  ? 

According  to  our  practice  either  party,  plaintiff  or  defend- 
ant, has  a  right  to  demur  to  the  evidence,  and  the  other  party 
will  be  compelled  to  join  therein,  unless  the  case  be  plainly 
against  the  demurrant,  and  his  object  seems  to  be  nothing  else 
but  delay.  But  the  power  of  the  court  to  compel  a  joinder  in 
the  demurrer  is  one  requiring  the  exercise  of  judicial  discre- 
tion, and,  when  exercised,  is  subject  to  be  reviewed  by  this 
court  (4  rain.  pt.  1,  m.  p.  749).  Trout  v.  V(f.  ^  Tenn.  R,  R 
Co.,  23  Gratt.,  680;  Eubank  v  Scott,  77  Va.,  206.  In  the  pres- 
ent instance  there  was  plainly  no  abuse  of  the  power.  There 
had  been  three  mistrials,  and  the  case  certainly  was  not  plainly 
against  the  demurrant.  The  purpose  of  the  demurrant  was 
not  to  retard  but  to  expedite  the  trial  of  the  case;  and  as  the 
evidence  was  not  clearly  against  him,  and  there  is  no  doubt  as 
to  the  facts  proved  by,  or  the  proper  inferences  deducible  from 
the  evidence,  the  demurree  could  not  possibly  have  been  pre- 
judiced. Indeed,  as  will  appear  in  the  result,  the  cjise  was  one 
in  which  it  would  have  been  the  duty  of  the  court  to  have  set 
aside  the  verdict,  if  one  had  been  rendered  for  the  demurree, 
and,  therefore,  according  to  the  views  of  Judge  Moncure^  in 
Trout  V.  Va.  ^  Tenn.-  R.  R.  Co.,  supra,  exactly  the  case  in 
which  a  joinder  in  the  demurrer  ought  to  be  required  by  the 
court. 

This  brings  us  to  the  real  inquiry  in  the  case,  which  is  this: 
Had  the  lease  been  forfeited  before  the  assignment  to  the  de- 
fendant? Now  the  contract,  although  dated  on  the  28th  Febru- 
ary, 1885,  was  really  executed  in  the  month  of  May  in  that 
year,  and  according  to  the  deposition  of  Joseph  Taylor,  the 
firm  of  Joseph  Taylor  &  Co.  was  ready  to  ship  coal  within 
thirty  days  from  the  time  the  lease  was  signed,  if  they  had  had 
transportation  for  the  coal.  And  it  appears,  from  the  same 
deposition,  that  they  had  put  upon  the  leased  premises  over 
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|3,000  in  improvements  within  the  same  period.  In  answer 
to  the  second  question,  the  deponent  says  :  "  At  the  time  we 
took  the  leuse  the  property  was  all  in  woods.  We  desired  or 
cleaned  up  enough  to  make  our  openings,  and  for  the  railroad 
probably  four  acres  in  all.  We  also  made  live  drift  openings 
and  drove  them  in,  say  tifty  feet  each,  and  timbered  the  same 
at  a  cost  of  about  $50  each.  And  we  also  built  five  log 
houses,  costing  $100  each,  amounting  to  $500.  And  we  built 
live  log  houses,  costing  $25  each,  amounting  to  $125.  We 
also  built  one  blacksmith  shop,  costing  $40,  and  graded  800  feet 
of  railroad  at  a  cost  of  about  $800 ;  1,200  feet  of  mining  track  at 
a  cost  of  $600;  built  two  dumps  to  dump  the  coal  out  of  the 
mining  cars  into  the  railroad  cars,  costing  $50  each.  We  also 
had  2,000  mine  ties  made  at  a  cost  of  three  cents  each,  amount- 
ing to  $60.  We  had  ten  tons  of  steel  rails  at  $38  per  ton, 
amounting  to  $380,  and  two  tons  blacksmith  iron,  costing 
about  $38  per  ton,  amounting  to  $76.  We  also  paid  $83  rail- 
road freight  on  the  above  mentioned  steel  and  iron,  and  had 
our  mine  tracks  laid  from  the  dumps  to  all  the  drifts;  all  of 
which  was  done  before  the  first  of  June,  1885."  Here  the 
items  of  expenditure  are  set  forth  in  detail.  Is  it  possible 
that  the  defendants  would  have  failed  to  disprove  them  if  it 
could  have  been  done?  These  improvements,  it  should  be 
added,  were  made  under  the  directions'of  the  engineer  of  the 
Norfolk  and  Western  Railroad  Company,  and  immediately 
thereafter  "  the  plaintiff  went  to  Roanoke  to  try  to  get  the 
railroad  authorities  to  lay  the  track,  so  that  coal  could  be 
shipped ;  but  at  that  time,  in  June,  1885,  was  told  that  the 
track  would  not  be  laid  until  the  railroad  company  had  a  suffi- 
cient deed  for  the  right  of  way,  and  this  deed  was  not  exe- 
cuted until  the  2d  October,  1886. 

These  facts  are  sufficient  to  show  that  prior  to  the  sale  to  the 
plaintiffs  in  error,  Taylor  &  Co.  did  not  have  transportation  for 
the  coal,  and  as  a  consequence  could  neither  make  the  required 
output  nor  be  expected  to  pay  the  royalties,  which  latter  ground 
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of  forfeiture  the  Simmons  Creek  Coal  Co.  expressly  reserved 
the  right  to  waive,  as  it  seems  to  have  done.  And  under  these 
circumstances  we  do  not  think  that  the  lease  was  forfeited, 
especially  as  the  lease  provides  that  there  shall  be  no  forfeiture 
if  the  failure  to  make  the  output  should  be  due  to  a  strike 
among  the  laborers,  or  a  failure  to  get  transportation,  and 
"that  the  parties,  evidently  meaning  the  Simmons  Creek  Coal 
Company,  may  waive  their  forfeiture  for  the  non-payment  of 
rents  and  royalties,"  &c.,  which  last  provision  could  only  have 
been  put  in  to  emphasize  the  fact  that  it  was  to  be  optional 
with  the  Simmons  Creek  Coal  Company  whether  the  failure  to 
pay  the  rents  and  royalties  should  work  a  forfeiture  or  not,  for 
otherwise  this  provision  would  have  been  useless,  since  a  party 
may  always  waive  a  provision  made  for  his  benefit. 

Formerly  there  was  a  distinction  between  leases  which  were 
declared  to  be  void  upon  the  breach  of  a  condition,  and  such 
as  were  only  voidable,  but  that  distinction  seems  to  have  been 
overruled  by  the  later  authorities.  At  section  492  of  Taylor's 
Landlord  and  Tenant,  that  learned  author  says :  "  There  was, 
however,  a  distinction  formerly  drawn  between  leases  that 
were  declared  to  be  void  upon  a  breach  of  condition,  and  such 
as  were  to  be  voidable  only.  In  case  of  a  lease  for  lives,  if  the 
lessee  was  guilty  of  any  breach  of  the  condition,  the  lease  was 
only  voidable,  although,  by  its  express  terms,  it  was  to  become 
thereby  absolutely  void;  and  the  landlord  might  waive  his 
right  to  re-enter,  by  the  acceptance  of  rent,  or  of  some  other 
act,  which  amounted  to  a  dispensation  of  the  forfeiture.  But, 
upon  the  breach  of  such  a  condition  in  a  lease  for  years,  the 
lease  became  ipso  facto  void,  and  no  subsequent  recognition 
could  set  it  up  again.  Yet  if  the  condition  in  such  case  wa* 
merely  that  the  lessor  might  re-enter,  the  lease  was  voidable 
only,  and  might  be  affirmed  by  acceptance  of  rent,  if  the  lessor 
had  notice  of  the  breach  at  the  time.  But  the  force  of  thia 
distinction  has  been  almost,  if  not  quite,  abated  by  the  modern 
decisions,  which  establish  that  the  breach  of  a  condition  making 
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a  lease  void  upon  a  certain  event,  is  to  make  it  void  at  the 
option  of  the  lessor  only,  in  case  where  the  condition  is  in- 
tended for  his  benefit,  and  he  actually  avails  himself  of  his 
privilege." 

See,  also,  2  Minor's  Institutes,  page  697,  where  it  is  sa-id :  "A 
condition  avoiding  a  lease  upon  a  contingency  (e.  g.y  the  lessee's 
Don-payment  of  rent),  according  to  the  modern  authorities, 
does  not  render  the  lease  absolutely  void,  ipso  facio^  though  it 
be  expressly  so  declared,  for  that  would  be  to  enable  the  lessee, 
by  his  own  misconduct,  to  determine  the  lease  at  his  pleasure, 
but  it  leaves  the  lessor  the  option  of  entering  for  the  breach  of 
conditions  or  not,  at  his  will;  and  the  lease  being  thus  voidable 
only,  and  not  void,  it  is  confirmed  by  the  lessor's  subsequent 
acceptance  of  rent,  or  other  unequivocal  waiver  of  the  for- 
feiture." 

And  in  Tyler  on  Ejectment,  page  312,  it  is  said:  "It  may 
be  affirmed  as  a  general  proposition  that  whatever  acts  of  the. 
landlord  will  be  a  waiver  of  a  forfeiture  for  non-payment  of 
rent,  will  be  a  waiver  for  any  other  cause."  1  Pomeroy  Eq., 
sec.  541,  and  note.  And  as  to  what  acts  may  constitute  a 
waiver,  see  Taylor  on  Landlord  and  Tenant,  sections  497  and 
498.  And  in  the  present  case,  there  can  be  no  doubt  that  the 
coal  company  waived  its  right  to  insist  upon  a  forfeiture,  if 
there  had  been  any,  when  it  recognized  the  right  of  Taylor  to 
make  the  assignment  to  the  defendants. 

Nor  are  the  defendants  in  a  condition  to  plead  any  such  for- 
feiture ;  that  neither  they  nor  the  Simmons  Creek  Coal  Com- 
pany ever  formally  declared  or  treated  this  lease  as  forfeited 
until  the  4th  day  of  January,  1887,  long  after  the  defendants 
had  taken  possession  of  the  leased  premises  and  had  begun  to 
ship  coal,  is  clear  from  the  record.  And  while  nothing  ap- 
pears showing  the  least  want  of  the  utmost  good  faith  on  the 
part  of  the  plaintifl'  in  his  transactions  with  the  defendants,  it 
plainly  appears  that  the  defendants  were  fully  acquainted  with 
all  the  facts  in  relation  to  the  lease  before  they  purchased,  and 
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that  they  refused  to  purchase  the  lease  from  the  plaintiff,  Tay- 
lor, until  they  had  failed  to  get  a  new  lease  from  the  Simmons 
Creek  Coal  Company  itself,  and  had  consulted  with  the  presi- 
dent and  other  officers  of  said  company  with  reference  to  the 
supposed  forfeiture.  And  after  such  consultation,  and  after 
receiving  assurances  from  the  president  of  the  company  that 
all  they  had  to  do  was  to  go  to  work  and  show  their  ability  to 
carry  out  the  provisions  of  the  lease,  and  that  no  advantage 
would  be  taken  of  any  forfeiture  or  past  misconduct  on  the 
part  of  Taylor  &  Co.,  they  purchased  from  Taylor  his  interest 
in  the  lease,  paid  in  cash  $500,  gave  their  notes  for  the  re- 
mainder of  the  purchase-money,  and  took  possession  of  the 
leased  premises. 

Now,  under  these  circumstances,  I  repeat,  they  took  posses- 
sion of  the  leased  premises,  went  to  work,  and  had  actually 
shipped  coal  therefrom,  and  then,  after  they  have  quarrelled 
.  among  themselves,  and  not  before,  they  abandon  their  con- 
tract, and  now  seek  to  visit  a  forfeiture  of  their  own  creation 
upon  the  plaintiff  Taylor.  This  cannot  be  done.  To  permit 
them  to  throw  the  consequences  of  their  own  default  upon  the 
plaintiff  would  operate  as  a  fraud  upon  him,  although  he 
seems  to  have  acted  with  the  utmost  good  faith  towards  them, 
and  this  they  are  estopped  trom  doing. 

After  a  careful  examination  of  the  record,  we  are  satisfied 
that  the  judgment  of  the  circuit  court  of  Tazewell  county  is 
right,  and  must  be  affirmed. 


Judgment  affirmed. 
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WoHLFORD  V.  Trinkle. 

July  26th,  1893. 

Chancery  Practice — Rehearing — Case  at  bar. — A  rehearing  of  suit  for  sale 
of  lands  after  the  sale  has  been  made  and  confirmed,  on  the  ground  that 
one  of  the  defendants  had  not  been  served  with  process,  will  not  be 
allowed,  although  she  testified  positively  that  she  was  not  served,  and  no 
trace  of  the  case  appears  either  on  the  process  book  or  rule  book,  where 
the  decree  recites  that  process  had  been  served  on  all  the  defendants. 
There  are  endorsements  on  the  bill  as  if  rules  had  been  taken ;  the 
deputy  clerk  testified  that  he  issued  process  against  her ;  an  order  of 
publication  containing  her  name  was  duly  published  in  a  newspaper ; 
the  deputy  sheriff  testifies  that  he  served  process  on  her  at  her  home, 
and  returned  it  to  the  deputy  clerk  ;  and  one  witness  testifies  that  he 
had  seen  a  summons  for  her  which  appeared  to  have  been  returned 
"  executed." 

Appeal  from  three  decrees  of  circuit  court  of  Wythe  county, 
rendered  August  19,  1891,  September  22, 1891,  and  March  10, 
1892,  in  chancery  causes,  in  one  whereof  George  M.  Wohl- 
ford  and  otliers  were  complainants  and  John  Grubb,  Mrs. 
L.  M.  Trinkle  and  others  were  defendants,  and  in  the  other 
the  said  Mrs.  L.  M.  Trinkle  was  complainant  and  said  George 
M.  Wohlford  and  others  were  defendants.  The  decree  of  the 
circuit  court  sustained  Mrs.  L.  M.  Trinkle's  claims  to  the  land 
and  dismissed  the  bill  of  Wohlford  and  others.  From  this 
decree  Wohlford  and  others  appealed.  Opinion  states  the 
case. 

Blair  ^  Blair,  for  appellants. 
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Walker  ^  Caldwell^  for  appellees. 
Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  appellants  filed  their  bill  in  the  court  below  for  a  sale  of 
a  certain  parcel  of  eighteen  acres  of  land,  situate  in  Wythe 
county.  This  land  formerly  constituted  a  part  of  a  tract  of 
106  acres  of  which  Jacob  Wohlft>rd  died  seized  in  1862.  The 
deceased  died  intestate,  leaving  five  children,  his  heirs  at  law, 
to  whom,  at  his  death,  the  land  descended.  Aftewards  the 
land  was  divided  among  the  heirs,  when  the  eighteen  acres  in 
controversy  was  allotted  to  Kathrine  Wohlford,  who  inter- 
married with  James  Stephens.  The  bill  states  that  Priscilla 
Wohlford,  another  daughter  of  Jacob  Wohlford,  who  inter- 
married with  Timothy  Reardon,  acquired  the  interest  of  Kath- 
rine Wohlford,  and  afterwards  died  intestate,  whereupon  the 
land  descended  to  the  appellants,  as  her  heirs  at  law.  The  bill 
also  states  that  the  appellee,  Mrs.  L.  M.  Trinkle,  "sets  up 
some  sort  of  claim  to  the  said  eighteen  acres,"  and  she  and 
others,  some  of  whom  are  non-residents,  are  made  defendants 
to  the  bill. 

The  suit  was  commenced  on  the  27th  of  June,  1887,  and  at 
the  following  Septe-mber  term  the  cause  was  placed  upon  the 
docket.  At  the  same  time  a  decree  was  entered  upon  the  bill 
taken  for  confessed,  which,  after  reciting  that  process  had  been 
executed  on  all  the  defendants^  directed  the  land  to  be  sold.  The 
land  was  afterwards  sold,  pursuant  to  the  terms  of  the  decree, 
and  at  the  March  term,  1888,  the  sale  was  confirmed. 

Afterwards  the  appellee,  Mrs.  Trinkle,  filed  a  petition  for  a 
rehearing,  denying  that  process  in  the  suit  had  been  served  on 
her,  or  that  she  had  in  any  way  been  notified  of  the  pendency 
of  the  suit  until  after  the  last-mentioned  decree  had  been  en- 
tered, and  praying  that  all  the  orders  and  proceedings  in  the 
cause  be  set  aside  and  annulled.  On  the  19th  of  August,  1891, 
an  order  was  entered  granting  the  prayer  of  the  petition,  and 
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giving  leave  to  the  petitioner  to  file  her  answer  to  the  bill, 
which  she  did.  Depositions  were  taken,  and  when  the  cause 
came  on  to  be  finally  heard,  her  claim  to  the  land  was  sus- 
tained, and  the  bill  dismissed  with  costs. 

The  single  question  to  be  determined  is  whether  the  recital 
in  the  decree  of  the  September  term,  1887,  that  process  had 
been  executed  on  all  the  defendants,  including  Mrs.  Trinkle, 
is  true.  No  question  is  raised  as  to  the  service  of  process  on 
any  other  party;  nor  can  it  be  successfully  denied  that  the 
ontis  was  upon  her  to  establish  the  averment  in  her  petition 
that  she  had  not  been  notified  of  the  suit. 

The  proceedings  before  the  cause  was  put  on  the  court  docket 
were  certainly  very  irregular.  Indeed,  it  is  hard  to  imagine  a 
greater  state  of  confusion  in  a  clerk's  office  than  the  evidence 
shows  existed  in  the  clerk's  office  of  the  court  below,  when, 
and  for  some  time  before,  the  present  suit  was  commenced. 
There  is  no  trace  of  this  case  to  be  found  either  on  the  process 
book  or  on  the  rule  book,  although  there  are  endorsements  on 
the  bill  as  if  rules  had  been  taken.  But  no  objection  as  to  the 
irregularity  of  the  proceedings  was  taken  until  the  appellee 
filed  her  petition  for  a  rehearing  afler  there  had  been  an  adju- 
dication of  the  merits  of  the  case — that  is  to  say,  until  after  a 
sale  of  the  land  had  been  ordered  and  confirmed. 

The  appellee  testifies  positively  that  she  was  not  served  with 
process,  and  there  is  no  process  to  be  found  in  the  record.  The 
witness,  however,  for  the  appellants,  Clemmens,  who  was  de- 
puty clerk  at  the  time  the  suit  was  instituted,  testifies  that  he 
issued  process  according  to  the  memorandum  for  the  suit, 
which  appears  in  his  handwriting  on  the  memorandum  book; 
and  included  among  the  names  of  the  defendants  in  this  memo- 
randum is  that  of  Mrs.  Trinkle.  It  also  appears  that  there 
was  an  order  of  publication,  which  was  duly  published  in  a 
Wytheville  newspaper,  which  also  embraces  the  name  of  Mrs. 
Trinkle.     The  deputy  sheriflF,  moreover,  testifies  that  he  served 
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process  on  her  at  her  home  in  Wytheville,  and  returned  the 
process  to  the  deputy  clerk  from  whom  he  received  it.  Seve- 
ral of  the  defendants  testify  that  process  in  the  suit  was  served 
on  them,  and  one  of  the  witnesses  for  the  appellants  testifies 
that  he  saw  among  the  papers  in  the  cause,  before  it  was  put 
on  the  court  docket,  a  summons  for  Mrs.  Trinkle,  which  ap- 
peared to  have  been  returned  "executed." 

.This  is  the  substance  of  the  evidence  for  the  appellants, 
which,  taken  in  connection  with  the  weight  to  be  given  to  the 
recital  in  the  record  that  process  had  been  served  on  all  the 
defendants,  constrains  us  to  the  conclusion  that  the  circuit 
court  erred  in  granting  the  prayer  of  the  appellee's  petition 
for  a  rehearing,  and  in  subsequently  dismissing  the  bill. 

The  evidence  for  the  appellee,  independently  of  her  own 
deposition,  shows  little  more  than  what  appears  from  the  evi- 
dence for  the  appellants.  Thus,  Foster,  who  was  clerk  of 
both  the  circuit  and  county  courts,  but  who  was  chiefly  en- 
gaged in  the  clerk's  office  of  the  county  court,  testifies  to  the 
very  loose  and  careless  way  in  which  the  business  in  the  clerk's 
office  of  the  circuit  court  was  conducted  by  his  deputies  for 
some  time  before  the  present  suit  was  instituted.  He  says  im- 
portant papers  were  often  lost  or  misplaced,  and  that  he  has 
been  unable,  after  making  search,  to  find  any  process  in  the 
present  case.  He  admits,  however,  that  he  himself  made  the 
endorsement  on  the  bill:  "August  rules,  1887,  bill  tiled;  0.  P, 
executed,  and  D.  N.  as  to  adults  upon  whom  process  has  beea 
executed,"  and  that  at  the  following  September  rules  he  made 
the  further  endorsement:  "  D.  N.  as  to  adults  on  whom  process 
has  been  served,"  which  last  endorsement,  he  says,  was  in- 
tended to  be  decree  wis/  confirmed.  He  says  further  he  made 
these  endorsements  in  that  peculiar  manner  because  he  did 
not  know  of  his  own  knowledge  that  process  had  been  served, 
though  he  supposed  it  had  been  from  the  memorandum  made 
by  the  deputy,  and  the  statements  to  him  of  the  plaintiffs'  at- 
torney. 
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The  law  applicable  to  a  case  of  this  sort  is  so  well  settled 
that  we  need  only  refer,  without  comment,  to  HiU  v.  Woodward, 
78  Va.,  765;  Fergusm's  adm'r  v.  Teel,  82  Id.,  690,  and  Moore 
V.  Green,  ante,  p.  181. 

The  point  was  made  in  the  argument  for  the  appellee  that, 
inasmuch  as  no  rules  were  regularly  taken  in  the  case,  the  cir- 
cuit court  had  no  jurisdiction  of  it.  But  this  is  clearly  a  mis- 
taken view.  The  object  of  rule-days  is  merely  to  expedite 
the  maturing  of  causes  in  vacation,  and  the  rules  that  are 
taken  in  a  cause  are'  orders  of  court,  though  made  in  the 
clerk's  office.  Accordingly,  section  3293  of  the  Code  expressly 
gives  the  court  control  over  all  proceedings  in  the  office  during 
the  preceding  vacation.  It  is  also  provided  that  the  court  may 
reinstate  any  cause  discontinued  during  such  vacation;  set 
aside  any  of  the  proceedings,  or  correct  any  mistake  therein, 
and  make  such  order  concerning  the  same  as  may  be  just. 
Nothing,  therefore,  could  have  been  turther  from  the  intention 
of  the  legislature  than  to  make  the  jurisdiction  of  the  court 
dependent  upon  the  regularity  of  the  proceedings  in  the  office. 

We  say  nothing  as  to  the  title  to  the  land  in  controversy, 
because,  if  the  appellee  was  served  with  process  in  the  suit, 
that  question  does  not  properly  arise  on  this  appeal.  The  sole 
ground  upon  which  the  decrees  ordering  and  confirming  a  sale 
of  the  land  were  sought  to  be  re-heard  was  that  she  had  not 
been  served  with  process ;  and  as,  in  our  opinion,  that  fact  has 
not  been  established,  no  other  question  is  open  for  considera- 
tion. There  is  nothing,  in  other  words,  in  the  petition  for  re- 
hearing to  bring  the  case  within  the  general  rule  in  regard  to 
applications  to  rehear  interlocutory  decrees  on  matters  of  fact. 
That  rule  is  that  the  petition  must  set  forth  the  discovery  of 
new  evidence,  and  must  be  supported  by  affidavit  that  such 
after-discovered  evidence  could  not  have  been  brought  forward 
by  the  use  of  reasonable  diligence  before  the  decree  was  ren- 
dered. Ar instead  v.  Bailey,  83  Va.,  244;  Whitton  v.  Saunders, 
75  Id.,  563. 
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It  follows  that  the  decree  granting  the  prayer  of  the  petition 
for  rehearing  and  the  subsequent  decrees  complained  of  are 
erroneous  and  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Degrees  reversed. 
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Syllabus — Statement. 


HiGGINBOTHAM   V.    MaY    AND   AL. 

Samb  V.  Bank  of  Princeton  and  al. 

July  26th,  1893. 

1.  Equitable  Jurisdiction  and  Relief — Cancellation  of  Satisfaction  of  Judg- 

ment— Attorneys. — A  suit  to  cancel  satisfaction  of  judgment,  on  the 
ground  that  it  was  procured  by  fraud  or  mistake,  may  be  maintained  by 
the  attorneys  who  obtained  the  judgment. 

2.  Idem — Judgment  Creditors — Enforcement  of  Lien. — A  suit  to  enforce  lien 

of  judgment,  if  found  subsisting  in  suit  to  cancel  satisfaction  thereof, 
may,  during  pendency  of  latter  suit,  be  maintained  by  the  owners  of 
the  judgment,  in  the  nature  of  a  cross  bill. 

3.  Payment  by  Note — Ow«  ai  bar. — Holder  of  note  sending  it  to  attorneys 

with  instructions  to  renew,  if  possible,  but  otherwise  to  sue,  and  after 
judgment  is  obtained  receiving  from  them  new  note  and  money,  with 
intimation  that  if  a  small  balance  is  soon  paid  they  will  receive  it  in 
satisfaction  of  the  judgment,  which  holder  accepts  and  announces  the 
balance  due,  but  doing  nothing  further  for  five  years,  thereby  ratifies 
the  act  of  the  attorneys  in  endorsing  the  judgment  as  **  satisfied.'' 

Appeal  from  decree  of  circuit  court  of  Tazewell  county, 
entered  August  26,  1892,  in  a  cause  wherein  A.  J.  &  S.  D. 
May  were  complainants  and  J.  B.  Higginbotham  and  T.  W. 
Wingo  were  defendants,  and  in  another  cause  wherein  the 
Bank  of  Princeton  was  complainant  and  said  Higginbotham 
and  Wingo  were  defendants.  From  the  decree  in  favor  of  the 
complainants  in  both  suits,  which  were  heard  together,  the 
defendant,  Higginbotham,  appealed.     Opinion  states  the  case. 

FuUon  Jt  Fulton  and  Chapman  ^  Gillespie^  for  appellant. 
Vol.  xc — 30 
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Henri/  ^  Graham^  \ov  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  first  of  these  suits  was  brought  by  the  Messrs.  May,  as 
attorneys,  to  have  cancelled  an  endorsement  of  the  satisfaction 
of  a  judgment  of  the  Bank  ot  Princeton  against  the  appellants, 
J.  B.  Iligginbotham  and  T.  W.  Wingo,  upon  the  ground  that 
said  endorsement  had  been  caused  by  a  misrepresentation  of 
the  said  Higginbotham,  or  by  mistake. 

The  second  suit  was  brought  by  the  Batik  of  Princeton 
airainst  the  said  Hiccirinbotham  and  others  to  enforce  the  lien 
of  the  judgment  referred  to  in  the  first  named  cause. 

There  was  a  demurrer  to  the  bill  in  each  cause,  which  was 
properly  overruled.  The  objects  of  the  suits  were  distinct,  and 
the  simplest  and  most  convenient  method  for  having  the  rights 
of  the  respective  parties  determined  was  the  one  which  has 
been  adopted,  namely,  to  have  two  suits  and  have  them  heard 
together.  Had  the  object  of  the  Messrs.  May  been  to  have  the 
entry  of  satisfaction  stricken  oflt  for  fraud  or  mistake  it  might 
have  been  arcom|)lished  by  motion  to  the  court.  2  Black  on 
Judgments,  sec.  1016.  But  here  the  Messrs.  May  desired  to 
do  more  than  this.  They  wished  not  only  to  have  the  entry 
expunged,  if  the  court  should  be  of  opinion  that  it  was  pro- 
cured by  fraud  or  caused  by  mistake,  but  they  also  desired 
that  the  loss  should  be  placed  where  it  ought  properly  to  fall. 
A  suit  in  e(juity  was  therefore  the  only  proceeding  by  which 
all  this  could  be  done,  and  A.  J.  &  S.  J.  May,  who  were  per- 
sonally interested  in  the  result,  were  competent  to  bring  it. 
See  Story  on  Agency,  sec.  416. 

As  to  the  second  suit  it  is  to  all  intents  and  purposes  a  cross 
bill,  and  should  be  so  treated  in  this  case.  A  cross  bill,  ex  vi 
ifrminorum,  implies  a  bill  brought  by  a  defendant  in  a  suit 
against  the  plaintiff  in  the  same  suit,  or  against  other  defend- 


Digitized  by 


Google 


HlGGINBOTHAM   V.    MaY   AND   AL.  235 

Opinion. 

ants  in  the  same  suit,  or  against  both,  touching  the  matters  in 
question  in  the  original  bill.  A  bill  of  this  kind  is  usually 
brought  either  (I)  to  obtain  a  necessary  discovery  of  facts  in 
aid  of  the  defence  to  the  original  bill,  or  (2)  to  obtain  full  re- 
lief to  all  parties,  touching  the  matters  of  the  original  bill. 
Story's  Eq.  PL,  §  389.  Here  the  object  was  to  obtain  fall  re- 
lief to  all  parties,  especially  to  the  Bank  of  Princeton,  by  en- 
forcing the  lien  of  the  judgment  it  it  should  be  found  to  be 
subsisting,  A  proper  case  for  a  court  of  equity  was  therefore 
disclosed  by  each  bill,  and  the  demurrers  were,  therefore,  as 
we  have  before  said,  properly  overruled. 

This  brings  us  to  consider  the  case  upon  the  merits. 

It  appears  by  the  record  that  on  the  31st  day  of  July,  1884, 
T.  W.  Wingo  made  his  negotiable  note  for  $500  at  ninety 
days,  which  was  indorsed,  for  accommodation,  by  the  payee, 
J.  B.  Higginbotham,  and  discounted  by  the  Bank  of  Prince- 
ton, of  Princeton,  West  Virginia.  After  maturity  of  the  note, 
the  bank  having  been  notified  by  Higginbotham  to  collect  the 
note,  sent  it  to  A.  J.  &  S.  D.  May,  lawyers  at  Tazewell,  Va., 
for  collection,  stating  at  the  same  time  that  they  preferred  to 
renew  the  note,  but  that  if  this  was  not  done  they  should  bring 
suit.  At  first  Higginbotham  declined  to  further  indorse  for 
Wingo  and  renew  the  note,  and  an  action  at  law  was  therefore 
brought  on  the  note,  and  a  judgment  was  rendered  therein  at 
the  November  term,  1885,  of  the  circuit  court  of  Tazewell 
county.  This  judgment  was  for  the  sum  of  $500  with  interest 
thereon  from  the  1st  day  of  October,  1884,  and  $7  65  costs. 

Shortly  after  this  judgment  was  rendered,  Higginbotham 
decided  to  again  endorse  for  said  Wingo,  so  as  to  enable  him 
to  pay  off  said  judgment;  and  accordingly  a  new  note  for 
$500,  negotiable  and  payable  at  said  Bank  of  Princeton,  dated 
on  the  1st  day  of  November,  1885,  and  falling  due  on  the  1st 
day  of  May,  1886,  was  made  by  said  Wingo  and  endorsed  by 
said  Higginbotham. 
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This  note  was  made  in  the  law  oflSce  of  A.  J.  &  S.  D. 
May,  the  attorneys  for  the  bank,  and  at  the  time  the  said  attor- 
neys made  a  calculation  of  the  amount  which,  together  with 
the  new  note,  the  bank  would  be  willing  to  receive  in  satisfac- 
tion of  the  judgment,  and  Higginbotham  then  gave  his  check 
for  $S8  80,  which,  with  the  amount  in  bank  to  the  credit  of 
Wingo,  it  was  supposed  would  be  sufficient  to  meet  the  de- 
mands of  the  bank.  The  attorneys  immediately  forwarded 
the  note  and  check  in  a  letter  addressed  to  the  president  of  the 
bank,  the  body  of  which  reads  as  follows: 

'*  We  got  judgment  on  the  note  of  T.  W.  Wingo,  endorsed 
by  J.  B.  Higginbotham,  for  $500,  due  Ist  November,  1884. 
After  the  judgment  was  rendered,  Wingo  and  Higginbotham 
agreed  to  settle  it  by  new  note  and  payment  of  interest  and 
costs.  Enclosed  find  their  not^  for  $500  and  check  for  $38  80, 
which  leaves  $38  32  due  the  bank  on  interest,  and  $8  28  cost. 
Mr.  Wingo  promised  to  pay  the  balance  several  days  ago,  but 
has  not  done  so;  doubtless  he  will  this  week;  if  he  does  not, 
we  will  sue  out  execution  on  the  judgment  and  collect  it.  Be- 
low find  statement.'* 

The  statement  is  as  follows: 

Principal  of  note  due  1st  Nov.  '84, 
Interest  from  Nov.  1,  '84,  to  May  1,  '85, 
Interest  from  May  1,  '85,  to  Nov.  1,  '85, 
Interest  from  Nov.  Ist  to  May  1,  1886, 


Cr.  check. 


Note  due  May  1,  '86, 

Bank  on  interest  still  due, $88  32 


»500  00 

25  00 

26  66 
25  46 

1677  12 
38  80 

$538  32 
500  00 
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The  bank,  by  its  cashier,  at  once  answered  said  letter,  in 
which  it  said:  "I  credit  T.  W.  Wingo  $38  80,  and  as  he  has 
$37  58  to  his  credit,  paid  before  the  note  went  into  your 
hands,  he  will  only  have  to  pay  74  cents  and  costs  of  suit  to- 
renew  his  note." 

Soon  after  this  letter  was  received  by  said  attorneys  for  the 
bank,  Higginbotham  paid  thera  the  balance  due  on  the  judg- 
ment, and  said  attorneys  marked  the  judgment,  at  the  instance 
of  Higginbotham,  as  they  claim,  ''satisfied  "  on  the  lien  docket 
of  the  county  of  Tazewell. 

The  balance  of  the  judgment,  after  delivery  of  the  note  and 
the  payment  of  the  $38  80,  was  paid  to  one  J.  D.  Alexander,^ 
upon  an  order  drawn  by  A.  J.  May  on  J.  B.  Higginbotham, 
and  with  the  order  was  attached  on  account  of  certain  items 
due  from  Higginbotham,  and  aniioug  them  is  "  balance  upon 
jndgment,  $12,"  the  reference  admittedly  being  to  the  judg- 
ment of  the  Bank  of  Princeton  against  Wingo,  mentioned 
above.  The  balance  of  the  judgment  having  been  thus  paid, 
Higginbotham  seems  to  have  heard  nothing  more  of  the  mat- 
ter until  he  was  notified  in  the  summer  of  1891,  by  the  attor- 
neys for  the  bank,  that  the  bank  claimed  that  the  judgment 
had  not  been  settled  and  that  he  should  pay  otf  the  same;  and 
Higginbotham  declining  to  do  this,  A.  J.  &  S.  D.  May  insti- 
tuted their  suit,  alleging  that  the  entry  of  satisfaction  had  been 
obtained  by  misrepresentation  and  fraud  on  the  part  of  Hig- 
ginbotham. 

Shortly  after  the  suit  was  brought  by  A.  J.  &  S.  D.  May,^ 
the  Bank  of  Princeton  filed  its  bill,  whereupon  Higginbotham 
offered  a  plea  setting  forth  the  pendency  of  the  first  above- 
styled  suit,  which  the  court  refused  to  allow  him  to  file,  doul)t- 
less  because  it  took  the  view  we  have  just  announced,  that  the 
second  bill  was  essentially  a  cross-bill,  and  was  required  in 
order  that  full  relief  might  be  obtained  by  all  parties  touching 
the  matters  of  the  original  bill. 
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Now,  from  what  has  been  said,  it  is  clear  that  it  was  under- 
stood between  A.  J.  &  S.  D.  May  and  Wingo  and  Higgin- 
botham  that  the  new  note  was  to  be  received  as  payment  of 
the  principal  of  the  judgment,  and  it  was  doubtless  a  con- 
sciousness of  this  agreement  which  induced  the  attorneys  to 
make  the  entry  on  the  judgment  lien  docket,  ''Satisfied,  1888, 
and  money  paid  bank,"  which  was  but  a  short  way  of  saying 
that  the  note  and  money  received  in  satisfaction  of  the  judgment 
had  been  paid  over  to  the  bank,  at  least  so  much  thereof  as  the 
bank  was  entitled  to.  Under  the  general  authority  of  an  at- 
torney, the  Messrs.  May  had  authority  to  collect  the  judgment, 
and  when  collected,  it  became  their  duty  to  mark  the  judg- 
ment satisfied;  and  while  they  had  under  this  general  au- 
thority no  right  to  collect  the  judgment  in  anything  but 
money,  unless  by  special  authority;  yet  if,  actins:  under  their 
general  authority,  they  have  done  so,  and  their  act  has  been 
ratified,  it  binds  the  principal.  Smith  v.  Lambert^  7  Gratt., 
138;  Johnson  v.  Gibbons,  27  Gratt.,  632. 

Has  this  arrangement  of  their  attorneys  been  ratified  by 
the  Bank  of  Princeton  ?  Immediately  after  the  judgment  was 
obtained,  Higginbotham  agreed  to  pay  oft'  the  judgment  in 
the  mode  which  has  been  indicated,  and  in  pursuance  of  this 
agreement,  he  executed  a  note  for  $500  and  gave  his  check  for 
438  80.  This  new  note  and  money  was  at  once  forwarded  to  the 
Bank  of  Princeton,  together  with  a  full  statement  and  an  inti- 
mation too  plain  to  be  misunderstood,  that  the  balance,  if  paid 
in  a  short  time,  would  be  received  in  settlement  or  discharge 
of  the  judgment. 

Now,  what  did  the  bank  do  ?  Did  it  make  the  slightest 
objection  to  the  proposed  action  of  its  attorney  ?  No;  on  the 
contrary,  it  credited  the  principal  debtor  with  the  amount 
paid,  entered  the  note  on  the  books  of  the  bank  to  the  credit 
of  the  maker,  T.  W.  Wingo,  and  held  it  for  five  years,  with- 
out one  word  of  dissent.     It  had  previously  indicated  its  objec- 
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tion  to  a  suit  except  as  a  dernier  resort.  By  its  silence  it  now 
gives  its  tacit  approval  to  the  extinguishment  of  the  judg- 
ment. What  the  bank  wanted  was  not  a  judgment,  but  anew 
note  upon  which  it  might  continue  to  get  interest  at  the  rate 
of  10  per  centum.  The  agreement  to  accejit  the  new  note, 
and  the  payment  of  all  the  usurious,  especially  the  back, 
interest,  and  the  costs,  in  full  settlement  of  the  debt,  whic^h 
was  fully  brought  home  to  the  bank  by  the  letter  from  their 
attorneys,  which  has  been  heretofore  set  out  in  this  opinion, 
constitute  as  complete  a  novation  of  the  contract  as  it  was 
possible  to  make,  and  the  acceptance  of  the  note,  creditimr  it 
on  the  account  of  T.  W.  Wingo,  and  their  failure  to  intimate 
the  slightest  objection  to  what  their  attorneys  had  done  and 
were  going  to  do  (for  the  seventy-four  cents  and  costs  were  not 
collected  until  afterwards),  accompanied  as  it  was  by  a  silence 
which  lasted  until  the  note  was  out  of  date,  must  certainly  be 
deemed  a  ratification  oi  the  transaction,  if  any  conduct  can 
possibly  amount  to  a  ratification.  In  Law  v.  CVop,  1  Black's 
R.,  539,  Mr.  Justice  Greer,  speaking  for  the  whole  court,  said  : 
"  When  informed  by  his  agent  of  what  he  had  done,  if  the 
principal  did  not  choose  to  affirm  the  act,  it  was  his  duty  to 
give  immediate  information  of  his  repudiation.  He  cannot, 
by  holding  his  peace  and  apparent  acquiescence,  have  the  bene- 
fit of  the  contract  if  it  should  turn  out  to  be  profitable,  and 
retain  a  right  to  repudiate  it  if  otherwise.  The  principal 
must,  therefore,  when  informed,  reject  within  a  reasonable 
time,  or  be  deemed  to  adopt  by  acquiescence."  These  re- 
marks are  as  applicable  to  this  case  as  to  that.  Johnson  v. 
Gibbons,  27  Gratt,  636;  O^ffman  v.  Bmffy,  26  Gratt.,  61)8. 
•  Upon  the  whole  case  it  is  clear  that  the  judgment  has  been 
paid  oflT,  and  that  the  Messrs.  May  were  fully  justified  in  mark- 
ing the  same  "  satisfied,"  and  that  the  only  rights  the  Bank  of 
Princeton  has,  if  any,  which  it  can  now  enforce,  must  be  upon 
the  note.     We  attach  no  importance  to  the  fact  that  Higgin- 
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bothain  thought,  or  pretended  to  think,  that  he  had  paid  this 
note,  for  even  if  his  claim  was  knowingly  unfounded,  it  could 
not  affect  the  result,  which  had  been  determined  and  fixed  by 
what  preceded. 

The  decree  of  the  circuit  court  of  Tazewell  is  wholly  erro- 
neous  and  must  be  reversed  and  annulled,  and  a  decree  must 
be  entered  in  accordance  with  the  views  herein  expressed. 

Dbcreb  reversed. 
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Scott  v.  Norfolk  &  Western  R.  R.  Co. 
July  27th,  1893. 

1.  Ck)NTRAcr — Paroi  evidence — Case  at  bar. — Plaintiff  by  writing  agreed  to 

furnish  defendant  with  railroad  ties  at  points  where  needed,  but  alleged 
a  contemporaneous  parol  agreement  of  defendant  to  haul  part  of  the 
ties.  In  action  for  defendant's  failure  to  perform  the  parol  agree- 
ment :  heldy  such  agreement  could  not  be  proved  as  it  would  violate  the 
rule  which  forbids  the  admission  of  parol  evidence  to  vary  a  written 
agreement. 

2.  Idem.— Receipt — Release. — Plaintiff  accepted  payment  and  receipted  in  full 

of  all  demands  under  the  contract  for  such  ties  as  he  hauled :  held^  such 
receipt  was  a  complete  defence  to  the  plaintiff's  action. 

Error  to  judgment  of  circuit  court  of  Tazewell  county,  ren- 
dered August  26,  1892,  in  an  action  of  assumpsit  wherein 
Charles  Scott,  Jr.,  was  plaintiff,  and  the  Norfolk  and  Western 
Railroad  Company  was  defendant.     Opinion  states  the  case. 

Henry  ^  Graham^  for  plaintiff  in  error. 

A.  J.  ^  8.  D.  May  and  John  H,  Fulton,  for  defendant  in 
error. 

Lact,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  trespass  on  the  case  in  assumpsit  by  the 
plaintiff  in  error  against  the  defendant  in  error. 
The  case  is  briefly  as  follows;  Charles  Scott,  Jr.,  the  plain- 
VoL.  xc — 31 
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tiflT,  was  a  contractor  with  the  railroad  company  to  furnish  a 
large  number  of  cross-ties  to  be  used  in  the  construction  of  its 
Clinch  Valley  division.  He  was  to  furnish  170,000  cross-ties 
on  the  line  of  the  Clinch  Valley  division  within  a  certain  time 
at  33  cents.  No  question  arises  as  to  this;  the  cross-ties  were 
not  all  furnished,  but  such  as  were  furnished  were  paid  for  in 
full,  and  the  contractor's  receipt  given  for  the  payment  in  full, 
and  the  company  released  from  all  further  liability  under  and 
concerning  the  said  contract,  which  was  in  writing  with  the 
purchasing  agent  of  the  railroad  company. 

This  suit  is  brought  to  obtain  damages  from  the  said  com- 
pany for  its  failure  to  comply  with  a  verbal  undertaking  by 
one  Coe,  chief  engineer  of  the  company,  made  contempora- 
neously with  the  written  contract,  that  26,000  of  these  cross- 
ties  should  be  hauled  by  the  company  on  its  trains  from  the 
New  River  division  of  ihe  company. 

It  is  claimed  that  Mr.  Coe  wrote  a  letter  to  this  effect,  which 
has  been  lost. 

The  company  denied  any  such  agreement,  and  insisted  that 
it  had  made  only  one  contract  with  reference  to  these  ties, 
which  was  in  writing,  and  which  contained  no  such  stipula- 
tion, and  with  which  contract  it  had  complied  in  full. 

The  case  was  tried  by  a  jury,  which,  under  the  court's  in- 
structions, rendered  a  verdict  for  the  defendant ;  whereupon 
the  plaintiff  moved  the  court  to  set  aside  the  verdict  and  grant 
him  a  new  trial,  because  of  misdirection  by  the  court  on  the 
law,  because  of  the  exclusion  of  certain  evidence,  and  because 
the  said  verdict  was  contrary  to  the  law  and  the  evidence.  This 
motion  the  court  overruled,  and  the  plaintiff  applied  for  and 
obtained  a  writ  of  error  to  this  court. 

The  first  assignment  of  error  is  as  to  the  ruling  of  the  trial 
court  in  excluding  the  contemporaneous  agreement  alleged  be- 
tween the  parties,  by  which  a  material  condition  and  contra- 
dictory agreement  contemporaneous  with  the  written  contract 
was  sought  to  be  attached  to  it,  and  interpolated  in  its  provisions. 
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The  written  contract  provided  that  the  cross-ties  should  be 
placed  on  the  line  of  the  road  where  they  were  wanted,  not 
above  or  below  grade  more  than  specified.  By  the  parol 
proof  oflFered  it  was  sought  to  show  that  the  parties  had  con- 
tracted that  these  ties  should  be  placed  many  miles  away  and 
hauled  to  the  place  when  they  were  wanted  and  placed  by  the 
company. 

If  there  had  been  any  such  agreement  as  this,  when  its 
grave  importance  is  considered,  involving  a  large  sum  of 
money,  and  an  enormous  saving  to  one  of  the  contracting  par- 
ties of  trouble  and  inconvenience,  being  in  the  highest  degree 
material  to  his  interest  and  welfare,  why  was  it  not  inserted  in 
this  formally  prepared  and  elaborately  constructed  contract  in 
writing,  if  mutually  agreed  on  at  the  same  time  the  written 
contract  was  agreed  on  ?  It  clearly  would  have  been  among 
its  most  important  provisions.  When  parties  have  deliberately 
put  their  engagements  into  writing,  in  such  terms  as  import  a 
legal  obligation,  without  any  uncertainty  as  to  the  object  or 
extent  of  such  engagement,  it  is  conclusively  presumed  that 
the  whole  engagement  of  the  parties,  and  the  extent  and  man- 
ner of  their  undertaking,  was  reduced  to  writing;  and  all  oral 
testimony  of  a  previous  colloquism  between  the  parties,  or  of 
conversation  or  declarations  at  the  time  when  it  was  completed, 
or  afterwards,  as  it  would  tend,  in  many  instances,  to  substi- 
tute a  new  and  different  contract  for  the  one  which  was  really 
agreed  upon,  to  the  prejudice,  possibly,  of  one  of  the  parties, 
is  rejected. 

In  other  words,  as  the  rule  is  now  more  briefly  expressed, 
parol  contemporaneous  evidence  is  inadmissible  to  contradict 
or  vary  the  terms  of  a  valid  written  instrument.  Greenlf  Ev., 
vol.  1,  §  275 ;  Hubble  v.  Coles,  85  Va.,  504;  Bruce,  ^e.,  v.  Slemp, 
§•€.,  82  Va.,  352,  and  authorities  cited;  Hughes  v.  Tinsley  ^ 
Bro.,  80  Va.,  259. 

This  general  rule  is  well  established,  and  there  is  nothing  in 
this  case  to  take  it  out  of  it. 


Digitized  by 


Google 


244 


Scott  v.  Norfolk  &  Western  R.  R.  Co. 


Opinion. 


Aside  from  this  the  case  is  clearly  with  the  defendant  in 
error  on  the  merits  without  its  application,  the  plaintiff  in 
error  having  receipted  in  full  of  all  demands  under  the  con- 
tract, and  received  payment  for  such  ties  as  he  hauled  and  de- 
livered under  the  contract. 

This  release  and  receipt  was  rejected  by  the  circuit  court  as 
immaterial,  and  the  defendant  in  error  assign  such  action  as 
error  against  them  under  Rule  IX.  of  this  court  it  made  a  part 
of  the  record  by  bill  of  exceptions.  It  was  a  complete  defence 
to  the  action  of  the  plaintiff  against  them  under  the  contract 
sued  on,  and  they  had  a  right  to  have  it  presented  to  the  jury. 

But  this  action  not  having  prejudiced  the  defendant  in  error, 
and  then  there  being  no  error  in  the  record  of  which  the 
plaintiff  in  error  can  complain,  we  will  affirm  the  judgment  ot 
the  circuit  court  of  Tazewell  county,  appealed  from  here. 


Judgment  affirmed. 
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Norfolk  and  Western  Railroad  Co.  v.  Draper. 
July  27th,  1893. 

1.  Railroad  Companies — Fires— Damciges. — ^Verdict  for  $1,600  for  damages 

caused  by  fires  set  from  locomotive  will  not  be  set  aside  as  excessive 
where  witnesses  who  examined  the  damage  estimated  it  as  more  than 
twice  that  amount. 

2.  Practice  at  (Common  Law — Xew  TVial, — New  trial  on  ground  of  newly 

discovered  evidence  will  not  be  granted  for  evidence  known  before  the 
trial,  but  omitted  because  the  witnesses  were  believed  to  be  hostile. 

Error  to  judgment  of  circuit  court  of  Wythe  county,  ren- 
dered February  term,  1893,  in  an  action  wherein  J.  S.  Draper 
was  plaintiflTand  the  Norfolk  and  Western  Railroad  Company 
was  defendant.  The  object  of  the  action  was  to  recover  dam- 
ages for  burning  plaintiffs  wood  by  fire  communicated  by 
defendant's  locomotive.  From  the  judgment  for  the  plaintiff 
the  case  was  brought  here  by  writ  of  error  and  supersedeas. 
Opinion  states  the  case. 

BoUing  ^  Stanley ^  for  plaintiff  in  error. 

W.  S.  PoaguCy  for  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  trial  of  the  case,  the  jury  found  a  verdict  for  the 
plaintiff*,  and  assessed  his  damages  at  $1,600.  The  defendant 
moved  the  court  to  set  the  verdict  aside  and  to  grant  to  it  a 
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new  trial,  on  the  ground  that  the  verdict  of  the  jury  is  con- 
trary to  the  law  and  the  evidence;  which  motion  the  court 
overruled,  and  entered  judgment  according  to  the  verdict;  to 
which  action  of  tlie  court  the  defendant  excepted. 

There  was  no  objection  made  to  the  instructions  given  hj 
the  court  upon  the  trial,  and  no  question  was  made  as  to  the 
law  applicable  to  the  case,  and  there  is  none  presented  by  the 
re<!ord. 

The  evidence  is  certified,  and  the  case  is  to  he  considered  hy 
this  court  as  on  a  demurrer  to  the  plaintiff's  evidence. 

The  evidence  shows  that  the  lands  of  the  plaintiff  extend 
along  the  line  of  the  defendant  company's  road  for  nearly 
three  miles,  and  that,  on  the  —  day  of  May,  1891,  and  before 
that  time,  the  ^"^  right  of  way^^  of  the  said  railroad  company 
was  covered  with  dry  grass,  dry  leaves  and  weeds,  and  other 
combustible  matter  which  had  accumulated  and  been  left  upon 
the  said  right  of  way,  which  was  ignited  by  fires  from  the 
passing  locomotives  of  the  said  defendant  and  communicated 
to  the  contiguous  lands  of  the  plaintiff,  continuing  to  burn  for 
several  weeks,  and  over  nearly  the  entire  tract  of  2470  acres, 
most  of  which  was  wood  land  with  a  valuable  growth  of  pine, 
oak  and  chestnut  on  it. 

Numerous  and  credible  witnesses  testify  that  they  saw  the 
fire  originate  in  the  dry  and  combustible  matter  upon  the  de- 
fendant company's  right  of  way,  and  lumbermen  and  other  wit- 
nesses who  went  upon  the  land  and  examined  the  ravage  done 
by  the  fire  to  the  plaintiff's  wood  land,  estimate  the  damage  at 
$3,705.  The  jury  gave  by  their  verdict  less  than  half  of  this. 
The  estimation  of  damages  is,  peculiarly,  the  province  of  the 
jury,  they  being  considered  especially  competent  to  determine 
such  matters,  and  therefore  it  is  particularly  incumbent  upon 
the  court  to  forbear  any  encroachment  upon  the  function  of 
the  jury  in  this  particular,  save  in  the  strongest  case  of  injus- 
tice *  *  * — the  amount  (of  the  verdict)  must  be  so  out  of 
the  way  as  to  evince  passion,  prejudice,partiality  or  corruption 
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^'in  the  jury."  4  Minor  757;  Ben7i  v.  Hatchery  81  Va.,  (Hans- 
brongh)  25-38. 

There  was  a  motion  to  set  the  verdict  aside  and  grant  a  new 
trial  upon  the  ground  of  after  discovered  evidence,  which  mo- 
tion the  court  overruled. 

*' A  new  trial  is  granted  on  the  ground  of  after  discovered 
evidence,  not  without  great  reluctance,  and  never,  except 
under  very  special  circumstances,  which  have  been  thus 
summed  up.  The  evidence  must  appear  to  have  been  dis- 
covered since  the  former  trial.  It  must  appear  that  the  evi- 
dence is  such  that  reasonable  diligence  on  the  part  of  the  appli- 
cant could  not  have  secured  it  at  the  former  trial.  The  evi- 
dence must  be  material  in  its  object,  and  not  merely  cumula- 
tive and  corroborative,  nor  collateral.  The  evidence  must  be 
such  as  ought  to  produce,  on  another  trial,  an  opposite  result 
on  the  merits."  4  Minor  758,  et  seq,  82  Va.,  (Hansbrough) 
827.  Field  v.  Commonwealth,  89  Va.,  690.  The  alleged 
newly  discovered  evidence  offered  in  this  case  is  not  newly  dis- 
covered evidence,  and  fails  to  measure  up  to  every  require- 
ment of  the  law.  The  bill  of  exceptions  sets  out  the  fact  that 
the  counsel  for  the  defendant  company  knew  of  the  existence 
of  the  witnesses  and  what  they  could  prove  before  the  trial, 
and  that  they  did  not  summon  them  or  make  any  efft)rt  to 
bring  them  before  the  court  during  three  terms  of  the  court, 
and  when  they  were  within  sixteen  miles  of  Wytheville, 
because  they  apprehended  that  they  were  hostile  to  the  defen- 
dant company.  They  now  move  to  set  aside  the  verdict  of  the 
jury,  to  introduce  these  two  witnesses  whose  integrity  they 
avow  they  distrusted,  to  prove  that  the  fire  originated  differ- 
ently from  the  manner  testified  to  by  a  host  of  the  plaintiffs 
uncontradicted  witnesses,  and  as  admitted  by  the  petition  of 
the  plaintiff  in  error. 

The  proposed  new  evidence  has  not  been  discovered  since 
the  trial;  no  diligence  or  effort  whatever  has  been  made  by 
the  counsel  or  by  the  defendant  to  produce  it;  it  would  be 
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only  cumulative  and  inoperative  to  produce  a  different  result 
upon  a  new  trial;  and  it  was  properly  overruled  and  rejected 
by  the  court. 

There  is  no  error  in  the  record  of  the  proceedings  in  the 
circuit  court  of  Wythe  county,  and  our  judgment  is  to  afBrm 
the  judgment  complained  of. 

Judgment  affirmed. 
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RicHLANDS  Iron  Co.  v.  Elkins. 

July  27th,  1893. 

1.  Employees — Bisks— Instructions. — In  action  by  employee   for  personal 

injuries,  it  is  not  error  to  instruct  that  a  servant  entering  upon  danger- 
ous employment  assumes  all  incident  risks,  but  not  extraordinary  risks 
arising  from  defective  machinery,  unless  he  has  knowledge  thereof,  and 
chooees  to  remain  in  the  employment. 

2.  Idem — Duty  of  Employer. — Nor  is  it  error  to  instruct  that  it  is  employer's 

duty  to  use  ordinary  care  to  provide  reasonably  safe  and  suitable  ma- 
chinery, and  that  in  absence  of  notice  to  the  contrary,  employee  is  war- 
rented  in  assuming  that  employer  has  performed  his  duty  in  so  provi- 
ding.    Improvement  Co.  v.  Andrews,  86  Va.,  27. 

3.  Idem — Questions  by  Jury. — After  instructions  to  jury  and  they  have  re- 

tired and  returned  and  stated  their  inability  to  agree,  it  is  not  error  to 
give  them  further  instructions  upon  questions  submitted  by  them  and 
discussed  by  court  and  counsel  fur  both  parties  in  absence  of  the  jury. 

4.  Employer — Defective  Machinery — Case  at  Bar. — Where  employer  leaves  a 

large  rapidly  revolving  cogwheel  unprotected,  so  that  tongs  carrying 
large  masses  of  iron  are  liable  to  be  caught  and  taken  into  it  and  the 
pieces  thrown  all  about  the  room  with  such  force  as  to  kill  any  person 
with  whom  they  come  in  contact,  after  having  been  warned  by  a  skilled 
workmen  to  encase  it,  such  employer  held  liable  for  an  injury  to  an  em- 
ployee resulting  from  the  tongs  catching  in  the  cogs. 

5.  Verdict — Damages. — A  verdict  of  $2,500  for  an  injury  to  an  employee — 

breaking  his  skull  so  that  a  part  has  to  be  removed,  leaving  the  brain 
unprotected — by  which  his  capacity  to  work  is  very  much  impaired, 
held,  not  excessive. 

Error  to  judijment  of  circuit  court  of  Tazewell  county,  ren- 
dered at  its  November  term,  1892,  in  an  action  of  trespass  on 
the  case  for  negligent  injury,  wherein  James  Elkins,  by  his 
Vol.  xc— 32 
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next  friend,  was  plaintiff  and  Richlands  Iron  Company  was 
defendant.  From  the  judgment  for  the  plaintiff  the  defend- 
ant brought  the  case  here  on  a  writ  of  error  and  supersedeas. 
Opinion  states  the  ease. 

A.  J.  ^  S,  D.  Ma}i  and  Chapman  ^  Gillespie,  for  plaintiff  in 
error. 


Henry  ^  Graham  and  John  H.  Fulton,  for  defendant  in  error. 
Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  ease  is  as  follows: 

At  the  time  the  cause  of  action  arose,  which  was  for  pen-iorial 
injuries  received  by  the  defendant  in  error,  who  was  an  em- 
ployee of  the  plaintiff  in  error,  a  corporation  owning  and  occu- 
pying what  is  called  a  puddling  or  rolling  mill,  and  was  en- 
gaged in  the  process  of  reducing  pig  iron  to  wrought  iron  or 
muck  bars.  It  is  stated  that  this  is  done  by  placing  1200 
pounds  of  pig  iron  into  a  furnace,  and  when  the  pig  iron  is 
smelted,  it  is  then  made  into  six  different  balls,  or  masses,  and 
these  by  means  of  tongs  attached  to  a  trolley,  and  carried  to  a 
machine  called  a  squeezer,  and  passing  through  the  squeezer 
it  then  becomes  what  is  called  bloom,  and  this  bloom  is  rolled 
into  muck  bars. 

The  machine  which  is  called  a  squeezer  is  a  machine  with 
large  wheels  and  cylinders  which  are  kept  in  a  rotary  motion 
by  means  of  an  engine  geared  thereto. 

The  operation  of  carrying  the  molten  metal  to  the  squeezer 
and  passing  it  through  the  squeezer  is  to  some  extent  unavoid- 
ably dangerous,  therefore  all  the  employees  in  the  mill  had 
been  warned,  and  knew  full  well,  not  to  be  near  the  squeezer 
when  the  molten  metal  was  approachirig  it  or  going  through 
it.  This  molten  metal  gave  out  a  bright  light  as  it  approached 
the  squeezer,  which  gave  warning  of  its  approach  by  a  great 
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noise,  and  the  peculiar  noises  of  the  trolley  also  gave  warning 
of  the  approach  of  the  metal.  When  the  metal  was  in  the 
squeezer  there  were  explosions  and  loud  cracking  noises  caused 
by  the  metal  passing  through  the  squeezer. 

The  plaintift*  had  been  in  the  employment  of  the  company 
as  scale  boy  in  the  mill  for  about  three  months  before  the 
injury  was  inflicted.  At  the  time  of  the  injury  to  the  plaintiff 
there  was  one  iron  bar  in  front  of  the  squeezer,  and  at  the 
bottom  of  the  cogwheel  above  the  squeezer,  which  had  been 
put  there  to  prevent  the  rod  which  attached  the  tongs  to  the 
trolley  above  from  catching  in  the  cogs  of  the  wheel  above  the 
squeezer. 

The  rolling  mill  had  been  in  operation  about  seven  months 
prior  to  the  accident,  running  day  and  night,  an  equivalent  of 
fourteen  months  ordinary  work  by  day,  and  in  all  that  time 
the  rod  attached  to  the  tongs  had  never  caught  in  the  wheel 
above  the  squeezer  until  after  the  tongs  had  caught  in  the 
squeezer  and  broken  the  rod. 

At  the  time  the  accident  occurred,  one  English  was  the 
helper  who  was  carrying  the  metal  to  the  squeezer,  and  imme- 
diately before,  or  just  at  the  moment  he  placed  the  metal  in 
the  squeezer,  he  fell  some  six  or  eight  feet  to  the  left  of  the 
squeezer,  holding  the  tongs  in  his  hands,  and  this  took  the  rod 
beyond  the  bar  or  guard  fixed  at  the  bottom  of  the  cogwheel, 
which  went  only  partially  in  front  and  around  the  said  cog- 
wheel. And  in  some  way  the  rod  caught  in  the  cogs  of  the 
wheel  over  the  squeezer,  and  the  tongs  were  wrenched  from  the 
hands  of  English  and  hurled  against  the  plaintiff,  striking  him 
in  the  front  part  of  the  head  and  breaking  his  skull,  so  that 
some  of  the  bone  had  to  be  removed  and  the  braiu  was  left 
unprotected,  by  which  he  was  greatly  injured  and  his  capacity 
to  work  very  much  impaired,  but  not  entirely  destroyed. 

This  action  resulted,  and  upon  the  hearing  the  case  was 
tried  by  the  jury  under  the  instructions  of  the  court,  and  a 
verdict  rendered  in  favor  ot  the  plaintiff  for  $2,500.     Where- 
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upon  the  defendant  moved  the  court  to  set  aside  the  said  ver- 
dict of  the  jury,  because  the  sarae  was  contrary  to  the  law  and 
the  evidence,  and  because  of  the  misdirection  of  the  court. 
But  the  court  overruled  the  motion  and  rendered  judgment 
on  the  verdict,  and  the  defendant  applied  for  and  obtained  a 
writ  of  error  to  this  court. 

The  first  question  arises  here  on  the  instructions  of  the 
court.  The  court  was  asked  for  instructions  by  both  sides, 
but  gave  certain  instructions,  to  which  the  defendant  excepted. 
The  plaintiff  moved  to  instruct  the  jury  as  follows: 
The  court  instructs  the  jury  that  it  was  the  duty  of  the  de- 
fendant to  exercise  ordinary  care — that  is  to  say,  such  care  as 
reasonable  and  prudent  men  use  under  like  circumstances — in 
supplying  and  maintaining  suitable  and  safe  appliances  for  the 
performance  of  the  work  required  and  to  furnish  a  reasonably 
safe  place  for  the  employee  to  work,  and  generally  to  reason- 
ably provide  for  the  safety  of  the  servant  in  the  course  of  his 
employment,  regard  being  had  to  the  work  and  to  the  difficul- 
ties and  dangers  attending  it;  and  if  he  neglects  so  to  do,  he 
is  liable  to  the  employee  for  an  injury  resulting  therefrom,  as 
he  would  be  to  a  stranger. 


The  court  instructs  the  jury  that  whilst  an  employee  enter- 
ing upon  a  dangerous  service  assumes  the  risk  incident  to  the 
service,  the  negligence  of  the  master  is  not  one  of  the  risks 
assumed.     This  is  an  exception  to  the  general  rule. 

3. 

The  court  instructs  the  jury  that  the  risks  assumed  by  an 
employee  are  those  reasonably  incident  to  the  employment, 
and  no  others,  unless  unusual  and  unreasonable  risks  are  open 
and  visible  and  known  to  and  comprehended  by  the  employee. 
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You  are  instructed  that  although  you  may  believe  from  the 
evidence  that  the  plaintiff  was,  at  the  time  he  received  the  in- 
juries complained  of,  disobeying  the  orders  of  his  instructions 
of  his  superiors  in  being  near  the  squeezer  mentioned  in  the 
evidence  while  said  squeezer  was  in  operation,  with  a  ball  of 
iron  inside  thereof,  still  if  you  believe  that  said  injury  was  oc- 
casioned not  by  any  dangerous  cause  arising  from  the  opera- 
tion of  said  squeezer,  about  which  he  had  been  cautioned  or 
advised,  but  from  defect  in  the  construction  and  operation  of 
the  squeezer  to  which  his  attention  had  not  been  directed  by 
the  defendant's  superior  agents  in  charge  thereof,  and  which 
was  unknown  to  plaintiff*  and  was  not  open  and  obvious  to 
him,  then  he  was  not  guilty  of  such  contributory  negligence 
as  will  bar  his  recovery. 

6. 

You  are  instructed  that  when  the  plaintiff  entered  the  ser- 
vice of  the  defendant  company  and  remained  in  its  service  and 
at  work  about  its  machinery,  he  had  a  right  to  presume  that 
the  defendant  had  exercised,  and  would  continue  to  exercise, 
due  and  proper  care  in  providing  proper  machinery  for  the 
conduct  of  the  defendant's  business  about  which  he  worked, 
and  that  defendant  would  protect  him  from  injury  therefrom 
by  rea5»on  of  latent  defects,  so  far  as  reasonable  human  care 
and  foresight  could  accomplish  that  result,  and  that  the  defen- 
dant had  discharged  his  duty  in  this  respect,  and  that  said 
machinery  was  reasonably  free  from  defects,  and  it  was  not 
incumbent  on  plaintiff  to  inspect  and  examine  said  machinery 
to  discover  latent  detects  therein;  and  if  you  believe  the  injury 
complained  of  by  the  plaintiff  was  occasioned  by  defect  in  the 
said  machinery  which  was  not  open,  patent,  and  obvious  to 
plaintiff,  which  he,  considering  his  experience,  opportunities, 
and  circumstances,  could  not  reasonably  discover  by  due  care 
and  observation,  and  which  was  or  reasonably  could  have  been 
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known  to  defendant,  you  will  find  for  the  plaintift  unless  you 
believe  from  the  evidence  that  he,  knowing  of  such  defect, 
did  some  act  to  bring  about  the  injury  complained  of,  and  you 
are  further  told  that  his  mere  presence  at  the  time  of  the  in- 
jury was  not  such  an  act  as  will  prevent  his  recovery. 

The  defendant  moved  the  court  to  give  the  following  in- 
structions : 

1. 

You  are  instructed  that  it  was  the  duty  of  the  defendant 
-company  to  use  ordinary  care  and  diligence  to  provide  and 
maintain  for  the  use  of  its  employees,  while  in  its  service, 
suitiible  machinery  and  such  appliances  as  were  reasonably 
calculated  to  insure  their  safety  while  performing  that  par- 
ticular service  required  of  them;  and  if  you  believe  from  the 
evidence  that  the  defendant  company  did  use  ordinary  care 
and  diligence  in  the  construction  and  maintenance  of  that  por- 
tion of  its  machinery  known  as  the  squeezer  and  used  in  con- 
nection therewith  such  appliances  as  were  reasonably  safe, 
then  the  defendant  company  discharged  its  whole  duty  to  the 
plaintiff  in  this  particular. 

You  are  further  instructed  that  by  '*  ordinary  care  and  dili- 
gence" is  meant  such  watchfulness,  caution  and  foresight  as, 
under  all  the  circumstances  of  the  particular  case,  a  corpora- 
tion, controlled  by  careful  and  prudent  officers,  ought  to  exer- 
•cise. 

Instniction  No,  2. 

The  court  further  instructs  the  jury  that  the  law  does  not 
require  that  the  defendant  company  shall  so  provide  and  guard 
its  machinery  and  appliances  as  to  provide  against  every  possi- 
ble danger  to  its  servants  and  employees,  but  only  requires 
that  the  defendant  company  shall  use  ordinary  care  in  select- 
ing, providing,  guarding,  and  maintaining  its  machinery  and 
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appliances  so  that  its  servantd  and  eraployees  may  work  thereat 
with  a  reasonable  degree  of  safety. 

Instruction  No.  3. 

You  are  instructed  that  if  you  believe  from  the  evidence 
that  the  defendant  company  was  in  fault  and  negligent  in  not 
having  more  safeguards  about  the  squeezer  to  prevent  the  rod 
to  which  the  tongs  were  suspended  from  coming  in  contact 
with  the  cog  or  spur  wheel,  and  that  by  reason  of  such  de- 
fault and  negligence  on  the  part  of  the  defendant  company, 
said  rod  came  in  contact  with  said  cog  or  spur  w^heel  and  hurled 
the  rod  or  tongs  against  the  plaintiff  and  inflicting  on  him  the 
injuries  in  the  declaration  mentioned,  and  you  further  believe 
from  the  evidence  that  it  was  dangerous  to  be  within  less  than 
twenty  feet  of  the  squeezer  when  same  was  in  motion,  and  a 
ball  of  molten  iron  was  therein,  or  about  to  be  placed  therein, 
and  he  remained  within  twenty  feet  of  the  squeezer  and  was 
injured  as  aforesaid;  and  if  you  further  believe  that  said  in- 
jury to  said  plaintiff  would  not  have  occurred  if  he  had  been 
more  than  twenty  feet  away  from  the  squeezer  at  the  time  of 
the  said  injury  to  himself,  then  said  injury  was  the  result  of 
the  natural  concurring  fault  and  negligence  of  the  plaintiff 
and  defendant,  and  you  must  find  for  the  defendant  company. 

Instruction  No.  4. 

You  are  instructed  that  the  defendant  company  did  not  in- 
sure the  safety  of  the  plaintift  while  in  its  employment;  its 
duty  to  the  plaintiff  was  discharged  by  the  exercise  of  ordinary 
care  for  his  safety,  and  by  ordinary  care  is  meant  such  watch- 
fulness, caution  and  foresight  as,  under  all  the  circumstances 
ol  the  particular  service,  a  careful  and  prudent  man  ought  to 
exercise. 

You  are  further  instructed  that  it  was  the  duty  of  the  plain- 
tiff to  be  reasonably  observant  of  the  machinery  that  he  was 
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required  to  work  near,  and  inform  himself,  a8  far  as  he  reason- 
ably could,  respecting  the  dangers  in  working  near  that  por- 
tion of  the  defendant  company's  machinery  known  as  the 
squeezer,  and  to  observe  and  obey  the  orders  of  a  superior 
un  ler  whom  he  worked,  and  if  you  believe  from  the  evidence 
that  the  plaintiff  did  not  exerci:^e  ordinary  care  in  being  at  the 
point  where  he  was  when  injured,  and  such  want  of  care  on 
his  part  contributed  to  his  injury,  and  that  the  injury  to  him 
would  not  have  occurred  hut  for  want  of  care  on  his  part,  then 
you  must  find  for  defendant  company. 

Instruction  No.  6. 

The  court  instructs  the  jury  that  it  was  the  duty  of  the 
plaintiff  to  observe  and  obey  the  instructions  and  orders  given 
to  him  in  the  ccmduct  of  the  defendant  company,  and  if  you 
believe  from  the  evidence  that  the  plaintiff  wilfully  disobeyed 
and  failed  to  observe  the  instructions  given  him  by  the  super- 
intendent, Samuel  Duncan,  to  keep  away  from  the  squeezer 
when  it  was  in  motion,  and  that  such  disobedience  on  his  part 
contributed  to  the  injury  received  by  him,  and  that  if  he  had 
obeyed  said  orders  and  instructions  he  would  not  have  been 
injured,  then  he  cannot  recover  in  this  action. 

Instruction  No,  6. 

You  are  instructed,  that  if  you  believe  from  the  evidence, 
that  the  injury  to  the  plaintiff  was  the  result  of  an  accident 
which  could  not,  in  the  exercise  of  ordinary  care,  have  been 
foreseen  and  provided  against,  and  is  not  attributable  to  defec- 
tive machinery  or  appliances,  which  defects  could  not  by  the 
exercise  of  ordinary  care  and  forcoight  have  been  foreseen  and 
guarded  against  by  the  defendant  company,  then  you  must  find 
for  the  defendant. 
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Instruction  No.  7. 

The  court  instructs  the  jury  that,  wherever  in  the  instruc- 
tions given  you  it  is  stated  to  be  the  duty  of  the  company  to 
provide  "  safe  appliances  for  the  work  to  be  performed,"  and 
to  provide  generally  for  the  safety  of  the  servant  in  the  course 
of  his  employment,  it  means  that  it  is  the  duty  of  the  com- 
pany to  provide  reasonably  safe  appliances,  and  to  provide 
generally  for  the  reasonable  safety  of  the  servants. 

Instruction  No.  8. 

You  are  further  instructed  that  the  plaintiff,  when  he  entered 
the  service  of  the  defendant  company,  took  upon  himself 
all  the  risks  incident  to  the  service,  and  that  it  was  the  duty 
of  the  plaintiff  to  use  ordinary  care  for  his  own  safety,  and  it 
was  also  his  duty  to  be  reasonably  observant  of  the  machinery 
that  he  was  required  to  work  near,  and  to  inform  himself  as 
far  as  he  reasonably  could  respecting  the  danger  of  working 
near  that  part  of  the  machinery  known  as  the  "squeezer,"  and 
it  was  also  the  duty  of  the  plaintiff  to  observe  and  obey  the 
instructions  and  orders  given  him  by  Samuel  Duncan,  super- 
intendent, in  reference  to  the  work  and  machinery;  and  if  you 
believe  fipom  the  evidence  that  the  plaintiff  did  not  exercise 
ordinary  care  and  did  not  obey  the  orders  and  instructions  of 
said  superintendents,  but  without  ordinary  care  and  in  disobe- 
dience of  said  orders  and  instructions,  was  near  the  squeezer 
at  the  time  said  injury  was  received,  and  that  the  want  of 
ordinary  care  on  his  part,  and  his  disobedience  in  being  near 
the  squeezer  was  one  of  the  proximate  causes  of  the  injury, 
and  without  which  said  injury  would  not  have  been  inflicted, 
then  you  must  find  for  the  defendant. 

Instruction  No.  9. 

The  court  further  instructs  the  jury  that  if  they  believe  from 
the  evidence  that,  on  the  night  the  injury  was  received,  the 
Vol.  xc— 33 
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plaintiff  and  John  English  were  both  at  work  in  defendant's 
mill — the  plaintiff  as  scale  boy,  atid  the  said  John  English  as 
puddle  helper — and  that  they  were  both  on  that  night  working 
under  the  control  and  orders  of  Michael  O'Neal,  who  was 
foreman  in  the  puddling  department  of  said  mill,  then  the 
plaintiff  and  said  English  were  in  law  what  are  known  as 
fellow-servants;  and  if  the  jury  should  believe  that  the  injury 
was  caused  by  a  negligent  act  of  a  fellow-servant  of  the  plain- 
tiff, then  the  plaintiff*  cannot  recover; — in  lieu  of  which  the 
court  thereupon  instructed  the  jury  as  follows: 

The  court  instructs  the  jury  that  a  servant  entering  upon  a 
dangerous  employment  assumes  all  the  ordinary  and  natural 
risks  usually  incident  to  such  employment;  but  he  does  not 
assume  extraordinary  risks  arising  from  the  use  of  defective 
machinery,  unless  the  servant  has  knowledge  of  the  use  of 
such  defective  machinery,  and  then  after  such  knowledge  choses 
to  continue  in  the  employment. 

No.  2. 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plain- 
tiff to  exercise  reasonable,  ordinary  care  and  prudence  for  his 
own  safety,  and  to  obey  all  reasonable  instructions  given  him 
by  his  superiors  for  his  own  safety,  and  to  be  reasonably  ob- 
servant of  all  open  and  obvious  dangers  naturally  incident  to 
the  service  in  which  he  was  engaged  whilst  in  the  service  of 
the  defendant  company,  and  if  the  jury  shall  believe  from  the 
evidence  that  the  plaintiff  disregarded  his  duty  in  any  or  all 
of  the  above  recited  particulars,  and  that  such  disregard  by 
the  plaintiff  of  such  duty  on  his  part  was  the  immediate  and 
proximate  cause  of  his  injury,  then  he  cannot  recover. 

No.  3. 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  de- 
fendant company  to  exercise  ordinary  care  in  providing  rea- 
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sonably  safe  and  suitable  machinery,  appliances  and  instru- 
mentalities for  the  use  of  the  plaintiff  as  their  servant  whilst 
in  the  employment  of  the  defendant  company,  and  to  provide 
generally  for  the  reasonable  safety  of  the  plaintiff  whilst  en- 
gaged in  the  service  of  the  defendant  company,  and  that  the 
plaintiff,  in  the  absence  of  notice  to  the  contrary,  was  war- 
ranted by  law  in  relying  on  the  tact  that  the  defendant  com- 
pany had  performed  its  duty  in  so  providing  for  his  reasonable 
safety  ;  and  if  the  jury  shall  believe  from  the  evidence  that  the 
defendant  company  did  not  in  fact  perform  its  duty  to  the 
plaintiff  as  above  stated,  and  shall  further  believe  from  the 
evidence  that  the  defendant  company  was  guilty  of  negligence 
in  failing  so  to  do,  and  shall  further  believe  from  the  evidence 
thas  such  negligence  on  the  part  of  the  defendant  company 
was  the  immediate  and  proximate  cause  of  the  injury  to  the 
plaintiff,  then  they  must  find  for  the  plaintiff. 

After  the  case  had  been  submitted  to  the  jury,  and  after 
they  had  had  the  case  under  consideration  for  several  hours, 
the  jury  came  into  court  and  stated  that  they  could  not  agree  ; 
thereupon  counsel  for  plaintiff,  in  open  court,  in  presence 
of  the  jury — counsel  for  defendant  being  also  present — asked 
the  court  if  he  might  be  permitted  to  inquire  if  further  in- 
structions might  not  enable  them  to  arrive  at  a  verdict;  and 
thereupon,  without  any  further  discussion,  the  court  sent  the 
jury  back  to  their  room  ;  then,  in  the  absence  of  the  jury,  the 
propriety  of  giving  or  not  giving  further  instructions  to  the 
jury  was  discussed  by  counsel.  Whereupon,  after  such  dis- 
cussion, the  jury,  by  order  of  the  court,  was  brought  back  into 
the  court-room,  and  the  court  then  stated  to  the  jury  as  fol- 
lows: 

"Gentlemen  of  the  jury,  go  back  to  your  ro<»m  and  con- 
tinue your  deliberation,  and  if  in  your  judgment  you  need  aid 
of  the  court  by  way  of  further  instruction  as  to  the  law  of  the 
case,  it  is  your  right  to  ask  it." 

And  this  being  all  that  then  occurred,  the  jury  was  sent 
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back  to  their  room  to  farther  consider  of  their  verdict,  and 
after  a  short  time  returned  into  court  and  propounded  to  the 
court  in  writing  the  following  questions,  to-wit: 

"  Can  the  jury  consider  the  evidence  brought  out  in  regard 
to  the  man  English  in  the  trial  Oi  this  case  ?  " 

"Are  servants  in  any  way  implied  in  the  context  mentioned 
(from  lines  4  to  16,  inclusive,  of  the  declaration)  ?  " 

"  What  latitude  are  we  given  on  these  questions  ?  " 

The  jury  was  again  sent  to  their  room,  and,  in  the  absence 
of  the  jury,  the  questions  as  to  what  the  court's  response  should 
be  to  the  queries  propounded  by  the  jury  were  discussed; 
whereupon  the  court  prepared  its  response  in  writing,  and  the 
jury  was  again  brought  into  court,  and  the  court  read  its  in- 
structions to  the  jury  given  in  response  to  said  queries,  which 
is  in  the  words  and  figures  following,  to-wit : 

"  1st.  You  are  to  fully  consider  all  the  evidence  introduced 
before  you  in  this  case.'' 

"  2d.  Machinery,  appliances  and  instrumentalities  are  meant, 
not  servants,  except  only  so  far  as  acts  of  servants  have  been 
oftered  in  evidence  to  enable  you  to  determine  whether  there 
was  or  was  not  negligence  on  the  part  of  the  defendant  com- 
pany, as  charged  in  this  case." 

These  instructions  given  by  the  court  are  in  substantial  ac- 
cordance with  the  principles  established  u{)on  this  subject,  and 
there  is  no  error  in  this  action  of  the  circuit  court.  Beach  on 
Contributory  Neg.,  42;  So,  West  Imp.  Co.  v.  Smith,  85  Va., 
306,  and  cases  cited;  So.  West.  Imp.  Co.  v.  Andrew,  86  Va., 
270,  and  cases  cited. 

There  can  be  no  question  raised  here  as  to  the  amount  of  the 
damages.  If  the  injury  was  caused  by  the  negligence  of  th^ 
company,  and  they  are  liable  to  respond  in  damages  at  all,  the 
injury  was  serious,  painful,  and  permanent,  and  in  personal 
torts  and  actions  generally  sounding  in  damages,  it  being 
within  the  strict  province  of  the  jury  to  estimate  the  injury,^ 
unless  there  had  been  manifest  abuse,  the  court  will  not  inter- 


Digitized  by 


Google 


RicHLANDS  Iron  Co.  v.  Elkins.  261 

Opinion. 

fere.  Ward  v.  Whiter  86  Va.,  219;  Rixey  v.  Ward,  3  Rand., 
52;  Dcdngerfield  v.  Thompson^  33  Gratt.,  136;  Graham  &  Water- 
man on  New  Trials,  p.  452. 

We  will  consider,  then,  whether  this  company  is  shown  to 
have  been  guilty  of  negligence  which  was  the  cause  of  the  ac- 
cident and  consequent  injury  to  the  defendant  in  error. 

The  defendant  company  was  bound  to  use  ordinary  care — 
that  is  to  say,  such  care  as  reasonable  and  prudent  men  use 
under  like  circumstances — in  selecting  competent  servants, 
and  in  supplying  and  mamtaining  suitable  and  safe  appliances 
for  the  work  so  to  be  performed,  and  in  providing  generally  for 
the  safety  of  the  servant  in  the  course  of  the  employment,  re- 
gard being  had  to  the  work  and  to  the  difficulties  and  dangers 
attending  it,  for  what  would  be  ordinary  care  in  one  case  may 
be  gross  negligence  in  another.  So.  West.  Va.  Imp.  Co.  v. 
Smith,  85  Va.,  306,  citing  Beach,  Contrib.  Neg.,  22;  Thomp. 
Neg.,  982. 

It  is  the  duty  of  the  master,  so  tar  as  he  can  by  the  use  of 
ordinary  care,  to  avoid  exposing  his  servants  to  extraordinary 
risks,  but  he  is  not  bound  to  guarantee  them  against  such 
risks. 

One  who  employs  servants  in  a  complex  and  dangerous  busi- 
ness ought  to  prescribe  rules  sufficient  for  its  orderly  and  safe 
management.  His  failure  to  do  so  is  a  personal  negligence, 
for  the  consequences  of  which  he  is  liable  to  his  servants. 
SiUy  V.  BaxendaUy  6th  Hurst  &  N.,  446 ;  Vare  v.  Lancashire  R. 
Omp.,  2d  Herbert  P.  K,  728;  Sher.  &  Red.  Neg.,  122. 

The  rolling  mill  of  the  plaintiff  in  error,  with  its  trolley  and 
tongs,  its  squeezer  crushing  red  masses  of  molten  iron  casting  oft 
flakes  or  scales  of  hot  iron,  threatening  the  life  and  the  eye- 
sight of  all  who  worked  near  it,  was  an  engine  of  very  great 
danger. 

But  when  we  consider  the  enormous  iron  cog-wheel,  rap- 
idly revolving,  into  which  the  iron  and  tongs  were  liable  to  be 
caught,  broken  to  pieces  and  hurled  about  the  room  or  apart- 
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ment  in  broken  pieces  with  such  force  as  to  be  driven  through 
the  partition,  or  to  kill  any  person  with  whom  it  came  in  con- 
tact, presents  a  case  of  such  unusual  danger  that  the  company 
should  have  been  diligent  to  guard  with  every  means  possible 
against  such  catastrophies.  If  this  cug-wheel  had  been  encased 
with  a  substantial  protection,  and  an  obstruction  provided  to 
prevent  the  trolley  from  rushing  over  upon  it  and  getting  the 
rod  caught,  the  danger  would  have  been  avoided.  The  com- 
pany had  this  subject  suggested  to  it,  and  had  put  one  band 
around  the  front  of  this  cog-wheel,  but  when  it  was  suggested 
to  it  to  put  a  band  around  the  top  of  this  wheel  also,  neglected 
to  do  so. 

A  skilled  workman  who  happened  to  be  present,  and  who 
saw  the  rod  catch  in  the  cog-wheel  with  disastrous  conse- 
quences, advised  the  company  to  construct  an  iron  band  around 
the  top  of  the  said  wheel  to  prevent  the  recurrence  of  such 
accidents,  as  appears  in  the  photograph  exhibited  with  the 
record.  But  the  matter  was  neglected  until  after  the  injury  in 
this  case,  when  it  was  fixed,  and  now  the  occurrence  of  such 
an  accident  is  impossible.- 

This  presents  a  case  of  gross  negligence,  for  which  the 
company  is  liable.  It  caused  the  injury  to  the  defendant  in 
error,  and  this  was  the  inevitable  result  of  the  company's  negli- 
gence. 

There  was  no  contributory  negligence  on  the  part  of  the 
defendant  in  error,  and  he  is  entitled  to  recover  in  this  action. 

The  circuit  court  having  so  decided,  we  are  of  opinion  to 
affirm  the  judgment  appealed  from  here. 

Decree  affirmed. 

Note  by  Rek>rter. — ^The  subject  of  excessive  verdicts  in  suits  for  dam- 
ages for  personal  injuries  is  treated  in  a  note  to  Standard  Oil  Co.  v.  Tiemeyy 
(Ky.),  14  L.  R.  A.,  677,  giving  a  large  number  of  particular  verdicts  ] 
upon. 
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Norfolk  &  Western  Railroad  Co.  v.  Wilson. 

Septbmbbr  12th,  1893. 

1.  Railroadb — License — IhUy  of  company. — Where  the  public  has  been  in 

the  habit  of  crossing  the  railroad  track  on  foot  at  a  certain  place  for 
years  without  objection  from  the  company, 
Hbld  : 

Sach  acquiescence  amounts  to  a  license  and  imposes  on  the  company 
the  duty  of  taking  reasonable  care  to  avoiding  ii^'uring  pedestrians. 

2.  Idem — Duty  of  persons  crossing, — Such  pedestrians  are  bound  to  take  ordi- 

nary precautions  for  their  own  safety,  even  if  there  was  any  negligence 
on  the  company's  part. 

3.  Idrm — Injury  to  persons  on  the  track — Case  at  bar. — One  crossing  railroad 

at  a  place  where  the  public  is  licensed  to  cross,  who  knowing  that  he  is 
on  one  of  the  main  tracks  over  which  trains  pass  at  all  hours,  fixes  his 
attention  upon  a  train  on  the  other  track  which  he  has  changed  his 
course  to  avoid,  and  takes  no  precautions  in  looking  out  for  trains  upon 
the  track  on  which  he  is  walking,  is  guilty  of  such  negligence  as  defeats 
his  recovery  for  injuries  from  being  struck  by  such  train. 

Argued  at  Wytheville.     Decided  at  Staunton. 

Error  to  judgment  of  circuit  court  of  Montgomery  county, 
rendered  December  6,  1892,  in  an  action  of  trespass  on  the 
case,  wherein  J.  W.  Wilson  was  plaintiff,  and  the  Norfolk  and 
Western  railroad  company  was  defendant.  The  defendant  de- 
murred to  the  evidence,  and  the  jury  thereupon  conditionally 
assessed  the  plaintift^'s  damages  at  $680.  The  circuit  court 
gave  judgment  on  the  demurrer  for  the  plaintiff,  to  which 
judgment  the  company  obtained  a  writ  of  error  from  one  of 
the  judges  of  this  court.     Opinion  states  the  case. 
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Phlegar  ^  Johnson^  for  plaintiff  in  error. 

Hoge  ^  JSoge  and  Penn  ^  Cocke^  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  plaintiff  was  struck  by  a  freight  train  on  the  defendant's 
tracks  at  Christiansburg,  and  this  action  was  brought  to  re- 
cover damages  for  the  injuries  thus  inflicted.  The  company's 
tracks  at  this  point  run  east  and  west,  and  there  are  two  main 
tracks — one  for  east-bound  trains,  the  other  for  west-bound 
trains — and  there  are  one  or  more  sidings.  The  accident  oc- 
curred about  forty  or  fifty  feet  east  of  the  depot  building,  which 
is  on  the  south  side  of  the  tracks. 

The  plaintifl^'s  account  of  the  matter  is,  that  immediately 
before  the  accident  he  started  to  cross  the  tracks,  on  his  way 
to  his  boarding-house  on  the  north  side  of  the  railroad ;  that 
after  he  had  partially  crossed,  he  observed  a  west-bound  train 
moving  on  the  northern  track,  and  deeming  it  too  near  for  him 
to  safely  cross  in  front  of  it,  he  turned  and  stepped  back  on 
the  middle  or  "east-bound"  track;  that  as  he  did  so  he  looked 
west  to  see  if  the^  track  was  clear,  and  no  train  was  in  sight 
between  him  and  a  certain  curve  in  the  road  about  four  hun- 
dred yards  west  of  him;  that  he  then  walked  diagonally  across 
the  middle  track  to  the  southern  ends  of  the  cross-ties,  upon 
which  he  slowly  walked  eastward,  at  the  same  time  ''^watch- 
ing the  west-bound  train,  and  waiting  for  it  to  get  out  of  his 
way";  and  that  he  had  taken  but  a  few  steps  when  he  was 
struck  by  the  engine  of  an  east-bound  freight  train  and  seri- 
ously injured. 

He  says  if  the  whistle  was  sounded  or  the  bell  rung  before 
he  was  struck  he  did  not  hear  it.  But  two  of  his  own  wit- 
nesses say  the  whistle  blew  "about  the  depot;"  and  while  a 
third,  who  was  an  eye-witness  of  the  accident,  says  no  signal 
was  given,  he  is  equally  positive  that  the  train  had  rounded 
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the  curve  and  was  in  Hill  sight  and  bearing  when  the  plaintiff 
tarned  to  cross  the  middle  track. 

The  evidence  for  the  defendant  tended  to  show  that  an  alarm 
whistle  was  sounded  about  the  time  the  engine  reached  the 
west  end  of  the  depot,  or  more  than  fifty  yards  from  the  place 
of  the  collision.  The  train  was  running  twenty-five  or  thirty 
miles  an  hour. 

About  fifty  yards  west  of  the  depot  is  a  highway  grade  cross- 
ing, and  a  rule  of  the  company  provides  that  *'  the  engine  bell 
must  be  rung  for  a  quarter  of  a  mile  before  reaching  every 
road  crossing  at  grade,  and  until  it  is  passed,"  which  rule  was 
not  observed  in  the  present  case.  The  plaintiff^  however,  was 
not  at  this  crossing,  but  over  a  hundred  yards  east  of  it. 

It  appears  that  for  many  years  before  the  accident  the  public 
had  been  in  the  habit  of  crossing  the  railroad  on  foot  at  the 
place  of  the  accident  without  objection  by  the  company ;  that 
the  spaces  between  the  ties  were  tilled  with  cinders ;  and  that 
there  was  a  wide  and  well-beaten  path  there.  This  acquies- 
cence amounted  to  a  license,  and  imposed  upon  the  company 
the  duty  to  exercise  reasonable  or  ordinary  care  to  avoid  in- 
juring pedestrians  crossing  at  that  point.  Va.  Midland  R.  R. 
Co.  V.  White's  adm'r,  84  Va.,  498 ;  N.  ^  W.  R.  R,  Co.  v.  Carper, 
88  Id.,  556;  Byrne  v.  N.  Y.  Central,  ^c,  R.  R.  Co.,  104  N.  Y., 
362 ;  Trmf  v.  Cape  Fear  ^c,  R.  R.  Co.,  99  K  C,  298 ;  6  Am. 
St.  Rep.,  521. 

But  the  plaintiflT  was,  nevertheless,  bound  to  take  ordinary 
precautions  for  his  own  safety,  and  the  necessity  for  his  doing 
so  was  not  relieved  by  negligence,  if  there  was  any,  on  the 
part  of  the  company.  It  was  his  duty  to  listen  and  to  keep  a 
constant  lookout  for  approaching  trains,  to  make  sure  the  track 
was  safe.  He  admits  he  knew  he  was  on  one  of  the. main 
tracks  over  which  east-bound  trains  pass  at  all  hours ;  and  had 
he  exercised  the  vigilance  the  rule  in  such  a  case  requires,  in- 
stead of  fixing  his  attention  on  the  west-bound  train  after  he 
had  changed  his  course  to  avoid  it,  he  would  not  have  been 
Vol.  xc — 34 
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injured.  It  is  unnecessary,  therefore,  to  decide  whether  or 
not  the  company  was  negligent,  for,  be  that  as  it  may,  the 
negligence  of  the  plaintiff  defeats  a  recovery.  Railroad  Go.  v. 
Houston,  95  U.  S.,  697;  Marks'  admW  v.  Petersburg  R.  R.  Co., 
88  Va.,  1 ;  Hogan's  adm'r  v.  TyUr,  Receiver,  17  S.  E.  Rep.,  723. 

Judgment  reversed. 
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Staunton. 

Johnson  v.  Norton  Land  and  Improvement  Co. 

September  12th,  1893. 

1.  Appellate  Court — Record — Review. — ^As  the  clerk  can  add  nothing  to  the* 

record,  agreed  fects  copied  by  him  in  the  record  and  certified  as  the 
&ct8,  whereon  the  judgment  rested,  cannot  be  considered  here  and  the 
case  cannot  be  reviewed  in  the  absence  of  a  bill  of  exceptions  to  the  sup- 
posed errors  of  the  trial  court.  Impr,  Co.  v.  Kain  dc  Hickson,  80  Va.,. 
592. 

2.  Idem — Depositions.— ^or  is  a  deposition  a  part  of  the  record  in  the  ab- 

sence of  a  bill  of  exceptions,  though  copied  in  the  transcript  and  certi- 
fied by  the  trial  court  and  clerk.     Cunningham  v.  Mitchell,  4  Rand.,  189. 

Error  to  judgment  of  circuit  court  of  Wise  county,  rendered 
December  12,  1892,  in  an  action  wherein  the  Norton  Land  and 
Improvement  Company  was  defendant,  and  the  plaintiff  in 
error,  Johnson,  was  defendant.  The  object  of  the  suit  was  to 
enforce  the  forfeiture  of  Johnson's  title  to  a  lot  in  the  town  of 
Norton  because  of  a  violation  of  a  condition  of  a  deed.  TM 
judgment  being  against  Johnson,  he  brought  the  case  here  on 
writ  of  error  and  supersedeas.     Opinion  states  the  case. 

Duncan^  Matthews  ^  Maynor^  for  plaintiff  in  error. 

Bums  ^  Fulton^  for  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

At  the  trial  of  this  action  the  facts  were  agreed,  and  the 
forfeiture  adjudged  by  the  court.     The  defendant  in  the  action 
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thereupon  applied  tor  and  obtained  a  writ  of  error  to  this 
court. 

There  is  no  bill  of  exceptions  in  the  case,  and  no  evidence 
certified  in  the  record,  and  no  motion  to  set  aside  the  finding 
of  the  court  (a  jury  being  waived),  and  no  exception  taken 
and  certified  by  the  court  throughout  the  proceedings. 

There  is  nothing,  therefore,  by  which  this  court  can  review 
the  judgment.  The  case  must  be  heard  and  considered  in  this 
court  upon  the  errors  apparent  upon  the  face  of  the  record.  If 
no  exceptions  are  taken  to  any  supposed  errors  of  the  court 
which  tries  the  case,  these  acts  are  not  in  the  record,  and  can- 
not appear  in  the  transcript  thereof,  and  the  party  aggrieved 
remains  as  at  common  law,  without  relief.  4  Min.  Inst.,  728, 
729.  And  this  applies  to  the  action  of  the  court  in  refusing 
to  set  aside  the  judgment  and  grant  a  new  trial,  because  the 
same  is  contrary  to  the  law  and  the  evidence.  The  evidence 
cannot  be  reviewed  by  the  court  because  it  is  not  in  the  record 
and  is  not  made  a  part  of  the  record  by  bill  of  exceptions  in 
any  form,  and  a  deposition  taken  in  such  case  is  not  a  part  of 
the  record,  although  copied  in  the  transcript  and  certified  by 
the  court,  and  certified  by  the  clerk;  it  is  not  the  province  of 
the  clerk  to  add  anything  to  the  record.  Cummghxim  v. 
Mitchell^  4  Rand.,  189;  Bowyer  v.  CheMnut,  4  Leigh,  1. 

In  the  case  of  the  Roanoke  Land  and  Imp.  Co.  v.  Kain  ^ 
Hiekson,  80  Va.,  592,  this  subject  is  fully  considered  and  the 
authorities  controlling  this  question  cited  and  approved.  In 
that  case  the  deposition  taken  in  the  c  ^se,  and  certified  by  the 
clerk,  and  affidavits  filed  in  the  case,  and  notices  copied  and 
certified  by  the  clerk,  were  not  considered  by  this  court. 

This  court  saying  of  these,  they  are  not  made  a  part  of  the 
record  by  the  court,  and  it  is  not  the  province  of  the  clerk  to 
make  anything  a  part  of  the  record ;  his  province  is  to  copy 
the  record  as  it  is.  Citing  Judge  Green  as  saying  in  Cunning- 
ham V.  Mitchell,  supra,  that  "  the  certificate  of  the  clerk  that 
these  papers  were  the  evidence  upon  which  the  judgment  was 
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founded,  cannot  be  received  as  part  of  the  record.  His  certifi- 
cate to  that  eiiect  can  have  no  more  eflTect  than  that  of  any 
other  individual.  He  can  certify  that  such  records  exist  in  his 
office,  but  not  what  use  was  made  of  them.  That  ought  ta 
have  been  shown  by  the  record;  and  it  was  the  duty  of  the 
party  wishing  to  avail  himself  of  the  fact  to  have  made  it  a 
part  of  the  record.  Judge  Tucker,  P.,  said  in  Bowyer  v. 
Chestnut,  supra:  '*The  evidence  produced  upon  the  trial  can 
only  be  known  by  its  being  spread  upon  the  record  by  bill  of 
exceptions,  or  by  the  certificate  of  the  judge  himself.  (2  Bac. 
Abr.,  527;  2  Inst.,  426.)  Unless  this  is  done,  the  court  sees 
nothing  but  the  proceis,  the  pleadings,  the  verdict,  and  the 
judgment  (or  the  judgment  when  the  jury  was  waived  by  the 
parties.)  The  certificate  of  counsel  afl^ords  no  evidence  of  opi- 
nion expressed  or  evidence  given,  nor  the  certificate  of  the 
clerk  of  the  papers  produced  before  the  jury,  or  the  depositions 
read  in  the  cause. 

Mr.  Minor  says,  4  Min.  Inst.,  742:  "The  record  proper  is 
nothing  but  the  formal  allegations  or  pleadings  on  either  side,, 
the  issue,  the  impannelling  of  the  jury,  the  verdict,  and  the 
judgment.''     See  also  Magarity  v.  Shipman^  82  Va.,  806. 

There  is  no  question  better  settled  in  this  court. 

It  follows  that  the  agreed  facts  copied  in  the  record  by  the 
clerk  and  certified  as  the  facts  upon  which  the  judgment  rested 
cannot  be  considered  here,  and  that  the  case  cannot  be  re- 
viewed here.  We  can,  therefore,  perceive  no  errors  in  record 
by  which  the  judgment  can  be  reversed.  See  also  Scott  v. 
Lloyd^  9  Pet.,  418,  opinion  of  Chief  Justice  Marshall ;  Law- 
rencev.  CommHh,  86  Va.,  579;  Offlmdinger  v.  Ford,  86  Va.,. 
920 ;  Fry  v.  Leslie,  87  Va.,  275. 

In  the  case  of  Newberry  v.  Williams,  cited  by  counsel  as  the 
most  recent  adjudication  upon  the  subject  (89  Va.,  298),  it  was 
held  that  as  there  was  no  objection  to  the  verdict  at  the  proper 
time,  this  failure  to  object  must  be  considered  as  a  waiver 
of  the  exceptions  taken  during  the  trial. 
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In  this  case  there  was  no  exception  to  the  finding  and  judg- 
ment of  the  court,  and  for  that  reason  also  we  are  unable  to 
review  and  correct  the  judgment,  and  the  same  must  be 
affirmed. 


Decree  affirmed. 
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Heninger  v.  Heninger. 

N0VE3VIBEB  9th.  1893. 

1.  Divorce  a  Mensa  et  Toro — Case  at  bar. — On  the  facts  set  forth  in  this 

court*8  statement  a  decree  for  a  divorce  from  bed  and  board  and  the  cus- 
tody of  her  children,  held^  properly  granted  to  the  wife. 

2.  Alimony — Rule, — The  general  rule  is  that  the  husband's  income  is  the 

fiind  from  which  allowance  for  alimony  is  allowed. 

3.  Idem — Education  of  children — Case  at  6ar.— Where  husband's  estate  con- 

sists of  unimproved  land,  the  net  income  of  which  is  not  clearly  shown, 
Iieldy  that  a  decree  which  requires  the  husband  to  provide  for  his  wife 
and  five  infant  children  a  permanent  home  and  $1,000  a  year  for  alimony 
and  the  support  and  education  of  the  children,  will  not  be  affirmed, 
though  the  jurisdiction  of  the  court  to  provide  for  the  education  of  the 
children  is  unquestionable. 

Argued  at  Wytheville.     Decided  at  Richmond. 

Appeal  from  sundry  decrees  of  the  circuit  court  of  Tazewell 
county,  the  last  rendered  at  the  November  term,  1892,  in  a 
suit  for  divorce  a  mensa  et  toro  by  Catharine  V.  Heninger 
against  Samuel  T.  Heninger.  The  bill  charges  that  while  the 
defendant's  treatment  of  the  complainant  has  at  no  time  during 
their  married  life  been  pleasant  or  agreeable,  he  has  '*  of 
late"  treated  both  her  and  their  children  harshly  and  cruelly; 
that  for  some  time  he  has  continually  quarreled  with  her, 
although  she  has  at  all  times  tried  to  be  to  him  a  dutiful  and 
faithful  wife,  and  that  he  finally  resorted  to  blows ;  that  about 
two  weeks  before  the  commencement  of  the  suit  he  beat  her 
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with  a  large  stick,  inflicting  a  serious  and  painful  wound,  and 
at  the  same  time  struck  her  violently  in  the  face  with  his  fist; 
that  he  sub.sequcntly  again  brutally  assaulted  her,  taking  her 
by  the  hair  of  the  head,  and  cursing  and  abusing  her;  that  he 
also  drew  his  pistol,  and  so  terrified  the  complainant  and  her 
children  that  they  fled  from  home  and  sought  shelter  and  pro- 
tection at  the  house  of  a  neighbor,  where  they  have  since  re- 
mained. 

The  circuit  court,  after  evidence  had  been  taken,  granted  a 
divorce,  and  awarded  the  care  and  custody  of  the  children  to 
the  complainant :  and  by  several  subsequent  decrees  it  made 
provision  for  the  maintenance  of  the  wife  and  for  the  support 
and  education  of  the  children.  Other  tacts  are  stated  in  the 
opinion. 

Chapman  ^  Gillespie^  for  appellant. 

Henry  ^  Graham^  for  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  for  a  divorce  from  bed  and  board,  on  the 
ground  of  cruelty  on  the  part  of  the  husband,  the  defendant 
below  and  appellant  here.  The  circuit  court  decreed  a  divorce, 
and  gave  the  custody  of  the  five  infant  children  to  the  wife. 
It  also  by  a  subsequent  decree  ordered  the  defendant  to  pro- 
vide for  them  a  suitable  home,  and  to  pay,  for  permanent  ali- 
mony and  the  support  and  education  of  the  children,  until  the 
further  order  of  the  court,  a  thousand  dollars  a  year,  in  two 
equal  semi-annual  instalments. 

The  evidence  in  support  of  the  charges  of  cruelty  is  ample 
and  conclusive,  and  there  is  no  doubt  that  a  divorce  and  the 
custody  of  the  children  were  rightly  granted  to  the  wife.  The 
defence  set  up  in  the  answer  that  the  complainant  was  per- 
suaded by  certain  of  her  relatives  hostile  to  the  defendant  to 
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bring  the  Ruit  merely  to  harrass  him  and  get  possession  of  his 
property,  and  that  the  charge  of  cruelty  is  false — is  not  only 
not  sustained,  but  is  clearly  disproven. 

Unfortunately,  however,  the  record,  while  full  enough  on 
these  points,  does  not  contain  sufficient  to  enable  us  to  satis- 
factorily determine  what  is  a  proper  allowance  for  permanent 
alimony  and  the  support  and  benefit  of  the  children. 

The  appellant  is  a  farmer  and  the  owner  of  two  tracts  of 
land— one  containing  596  acres,  the  other  2,700  acres — situate 
in  Tazewell,  only  a  comparatively  small  portion  of  which  is 
cleared.  The  residue  is  unimproved,  much  of  it  being  '*  wild 
mountain  land."  The  cleared  portion,  however,  is  valuable ; 
but  what  is  its  value,  or  what  ought  to  be  taken  as  a  fair  esti- 
mate of  the  appellant's  income,  is  not  shown  with  any  degree 
of  certainty  or  precision. 

One  of  the  complainant's  most  intelligent  witnesses,  a 
farmer,  who  lives  in  the  immediate  neighborhood,  estimates 
the  annual  value  of  both  tracts  at  $1,100,  from  which  sum  he 
deducts  $300  for  taxes,  repairs,  etc.,  leaving  $800  as,  in  his 
judgment,  the  net  annual  value.  Other  witnesses  put  it  lower, 
the  estimate  of  one  or  more  of  them  not  exceeding  five  or  six 
hundred  dollars.  It  appears  that  shortly  before  the  commence- 
ment of  the  suit  the  appellant  sold  the  greater  part  of  his 
personalty  for  the  purpose,  as  he  says,  of  paying  his  debts. 
The  value  of  the  residue  does  not  appear.  The  commissioner, 
who  was  directed  to  make  certain  inquiries  in  the  cause,  re- 
ported, in  general  terms,  that ''  the  property  now  owned  "  by 
the  appellant  is  worth  $30,000 ;  but  he  says  nothing,  specifi- 
cally, as  to  the  income.  In  1890,  before  the  suit  was  com- 
menced, the  appellant  contracted  to  sell  the  land  for  $45,000, 
but  the  purchaser  has  refused  to  take  it,  and  the  matters  in- 
controversy  between  them  in  regard  to  the  sale  have  not  yet 
been  settled.  The  case  has  been  argued  for  the  appellee 
largely  on  the  assumption  that  the  appellant  is  worth  $60,000, 
and  that  the  annual  value  of  his  estate  ought  to  be  put  at 
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four  per  cent  on  that  sum,  or  $2,400;  but  this  assumption, 
whatever  the  fact  may  be,  is  not  warranted  by  the  record. 

In  respect  to  alimony,  the  general  rule  is  that  the  income  of 
the  husband,  however  derived  or  derivable,  is  the  fund  from 
which  the  allowance  is  made.  2  Bish.,  Mar.  &  Div.  (5th  ed.), 
sec.  447;  Bailey  v.  Bailey,  21  Gratt.,  43;  Oralle  v.  Cralle,  84 
Va.,  198.  In  his  recent  work  on  Marriage,  Divorce  and  Sepa- 
ration, section  1006,  Bishop,  in  treating  of  the  facts  upon 
which  the  amount  of  permanent  alimony  is  determined,  am- 
plifies the  rule,  thus:  *'In  exercising,"  he  says,  "the  judicial 
discretion  which  regulates  the  amount  of  the  permanent  ali- 
mony, the  judge  should  take  into  contemplation  the  past  con- 
duct of  the  parties,  respectively,  the  source  of  the  husband's 
property,  what  persons,  if  any,  each  is  under  a  legal  duty  to 
support,  the  earnings  and  acquiring  capabilities  of  each,  the 
wife's  pecuniary  means  equally  with  the  husband's,  the  health 
of  each,  and  their  respective  ages;  and  especially,  but  not  ex- 
clusively, he  should  consider  what  sun,  chargeable  upon  the 
faculties  of  the  erring  husband,  will  leave  the  financial  condi- 
tion of  the  innocent  wife  not  inferior  to  what  it  would  be  if 
his  conduct  had  been  correct."  And  he  adds  that  as  every 
injury  is,  in  law,  entitled  to  its  pecuniary  compensation,  the 
wife  should  have,  in  addition  to  the  maintenance  thus  appear- 
ing, something  for  her  physical  and  mental  suflFerings,  and  the 
loss  of  the  husband's  society. 

So,  also,  the  amount  for  maintenance  of  the  minor  chil- 
dren, when,  as  in  the  present  case,  they  are  assigned  to 
the  wife,  depends,  not  only  on  their  needs,  but  on  the  hus- 
band's fortune  and  station  in  life,  and  all  the  circumstances  of 
the  particular  case.  As  to  this  matter,  as  in  the  case  of  ali- 
mony, the  court,  with  all  the  attainable  lights  before  it,  must 
exercise  a  sound  discretion.  Harris  v.  Harris,  81  Graft.,  13; 
•  Bailey  v.  Bailey,  supra. 

The  same  considerations  apply  in  regard  to  the  education  of 
the  children.     This,  however,  is  denied  by  the  appellant,  on 
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the  ground  that  parents  are  not  compellable  to  educate  their 
children.  It  is  true  that  while  the  elementary  writers  include 
among  the  duties  of  parents  to  their  children  that  of  educa- 
tion, it  is  a  duty  of  imperfect  obligation.  Nevertheless,  as 
Blackstone  observes,  it  is  a  duty  pointed  out  by  reason,  and  of 
far  the  greatest  importance  of  any.  Chancellor  Kent  takes 
the  same  view,  and  adds  the  remark  that  "  a  parent  who  sends 
his  son  into  the  world  uneducated  does  a  great  injury  to  man- 
kind, as  well  as  to  his  own  family,  for  he  defrauds  the  commu- 
nity of  a  useful  citizen,  and  bequeaths  to  it  a  nuisance."  2 
Kent,  Comm.,  195. 

It  would  be  strange,  then,  if  the  effect  of  a  decreo,  granting 
a  divorce,  and  assigning  the  custody  of  the  infant  children  to 
a  suitable  person,  were  held  to  relieve  the  offending  parent  of 
a  duty  he  owes  both  to  his  offspring  and  to  society,  when  he 
has  the  means  to  fulfill  it.  If  this  were  the  effect  of  the  de- 
cree, the  offender  would  make  advantage  of  his  own  wrong, 
and  the  interference  of  the  law,  intended  for  the  benefit  of  the 
children,  might  work  an  entirely  different  result. 

The  statute,  now  carried  into  section  3263  of  the  Code,  au- 
thorizes the  court  granting  a  divorce  to  make  '' such  further 
decree  as  it  shall  deem  expedient  concerning  the  estate  and  mainte- 
nance of  the  parties,  or  either  of  them,  and  the  care,  custody, 
and  maintenance  of  their  minor  children";  and  while  nothing 
is  said  in  express  terms  about  education,  yet  the  evident  pur- 
pose of  the  legislature  was  to  give  to  the  court  the  largest  dis- 
cretion in  rcspert  to  the  estate  of  the  parties,  and  not  to 
relieve  the  offending  parent  of  any  duty,  moral,  social,  or 
otherwise.  Under  a  statute  authorizing  the  court  to  "  make 
such  disposition  of  and  provision  for  the  children  as  shall  ap- 
pear most  expedient,"  the  jurisdiction  of  the  court  to  provide 
for  their  education,  in  a  manner  suitable  to  the  parent's  means 
and  station  in  life  has  been  held  to  be  unquestionable;  and  the 
language  of  our  statute  is  little,  if  any,  less  comprehensive.  2 
Bish.,  Mar.  Div.  &  Sep.,  sec.  1214. 
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For  the  reasons,  however,  already  stated,  the  case  must  be 
sent  back  for  a  further  reference  to  a  commissioner  in  order 
that  the  court  may  be  put  in  possession  of  all  the  facts  and 
circumstances  essential  to  an  equitable  determination  of  the 
rights  of  the  parties.  Meanwhile  the  decree  of  the  9th  of 
December,  1891,  making  temporary  provision  lor  the  wife  and 
children,  i.  e.,  requiring  the  appellant,  among  other  things,  to 
pay  eighty  dollars  monthly  for  their  maintenance,  will  remain 
in  force.  And  when  the  case  shall  have  been  thus  developed, 
it  will  be  time  enough  to  finally  pass  upon  the  question  raised 
here  by  the  appellee  as  to  an  additional  allowance  in  the  way 
of  counsel  fees. 

The  appellant  will  pay  the  costs  of  this  appeal. 

Affirmed  in  part  and  reversed  in  part. 
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Bichmonft. 

Wythbville  Ins.  &  Banking  Co.  v.  Teigbr. 

NOYBMBBR  9th.  1893. 
Absent,  Richardson  and  Hinton,  JJ. 

1.  Insurancb — Delivery —  Waiver.  —It  is  a  waiver  of  the  condition  of  prepay- 

ment to  deliver  a  policy  without  requiring  prepayment  of  premiums. 

2.  Idem — Payment  of  premiunu. — Where  company  charges  premiums  person- 

ally to  the  agent,  who  gives  credit  to  the  insurer,  heldy  it  amounts  to 
payment. 

3.  Idem — Apparent  AgeyU — Estoppel. — When  insurance  company  clothes  a 

person  with  apparent  authority  to  deliver  policies  and  receive  premiums, 
heldy  it  is  estopped,  after  policy  is  delivered  to  innocent  holder,  to  set  up 
a  defence  that  the  agent  acted  without  written  authority. 

4.  Idem — Instructions— Payment. — Plaintiff  was  insured  against  loss  by  fire 

by  defendant,  who  delivered  the  policy  to  brokers  who  had  placed  for  it 
many  policies,  remitting  premiums  at  intervals.  They  delivered  policy 
to  plaintiff's  agent  without  collecting  premium.  Afterwards,  before  the 
loss,  plaintiff  paid  premium  to  agent,  who  paid  brokers  a  sum  which  he 
testified  included  the  premium,  and  took  receipt  **  on  account  of  mis- 
cellaneous companies.**  Policy  provided  that  company  should  not  be 
liable  until  premium  actually  paid.  The  trial  court  instructed  that  if 
the  premium  was  embraced  in  the  sum  the  agent  paid  the  broker,  the 
jury  should  find  that  the  premium  had  been  paid  ;  heldy  no  error. 

5.  Depositions — Notice. — Where  defendant  had  been  notified  by  plaintiff's 

attorneys  in  this  suit  of  their  intention  to  take  depositions  in  the  State 
of  Georgia  in  another  suit  wherein  the  plaintiff  was  not  interested,  on 
the  same  day  that  depositions  were  taken  in  this  suit  in  the  city  of  New 
York,  heldf  the  defendant's  motion  to  suppress  the  depositions  taken  in 
this  suit  was  properly  overruled. 

Argued  at  Wytheville.     Decided  at  Richmond. 
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Error  to  judgment  of  circuit  court  of  Wythe  county,  ren- 
dered at  the  March  term,  1893,  in  an  action  of  trespass  on  the 
case  in  assumpsit,  wherein  Samuel  Tieger  was  plaintiff,  and  the 
Wytheville  Insurance  and  Banking  Company,  a  Virginia  cor- 
poration, was  defendant.  The  jury  found  a  verdict  for  the 
plaintiff  for  $798,  which  the  court  refused  to  set  aside,  and 
there  was  judgment  accordingly,  to  which  judgment  the  de- 
fendant company  obtained  a  writ  of  error  and  supersedeas  from 
one  of  the  judges  of  this  court.     Opinion  states  the  case. 

F.  S,  Blair^  for  plaintiff  in  error. 

Walker  ^  Caldwell,  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

By  the  policy  sued  on,  the  defendant  company  insured  the 
plaintiff  against  loss  or  damage  by  lire  on  a  stock  of  goods  in 
New  York.  The  company  sent  the  policy,  for  delivery  and 
collection  of  the  premium,  to  Milch,  Fleisner  &  Co.,  insurance 
brokers,  of  that  city.  This  firm  had  placed  many  policies  of 
the  defendant  company,  and  received  the  premiums.  Their 
custom,  according  to  the  evidence,  was  to  remit  to  the  com- 
pany "  sometimes  once  a  month,  sometimes  twice  a  month,  and 
sometimes  once  in  sixty  days,  depending  upon  the  amount  of 
the  premiums  collected." 

The  policy  sued  on  was  issued  on  the  1st  of  December,  1891, 
and  was  delivered  to  the  plaintift*'s  agent  a  day  or  two  after- 
wards, without  payment  of  the  premium.  This  agent  was  one 
Adler,  an  insurance  agent,  to  whom  the  plaintiff  paid  the  prem- 
ium, and  who,  on  the  23d  of  December,  1891,  paid  to  Milch, 
Fleisner  &  Co.  eighty  dollars,  for  which  he  took  their  receipt 
as  follows :  '*  Received  from  Edward  Adler  eighty  dollars  on 
account  miscellaneous  companies."  The  premium  on  the 
plaintiff's  policy  was  $6,  which,  Adler  says,  was  included  in 
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the  payment  above  mentioned.  The  goods  were  destroyed  by 
fire  on  the  13th  of  February,  1892.  The  policy  recites  that  it 
is  issued  '*  subject  to  the  stipulations  and  conditions  of  the 
Xew  York  standard  form  of  policy  " ;  and  further  that  '•  this 
company  shall  not  be  liable  by  virtue  of  this  policy,  or  any 
renewal  thereof,  until  the  premium  therefor  be  actually  paid." 

In  this  state  of  things  the  main  ground  upon  which  the 
cora[)any  denies  liability  is  that  the  premium  was  not  paid. 

Upon  the  question  whether  the  premium  was  paid  to  Milch, 
Fleisner  &  Co.,  the  circuit  court  instructed  the  jury  as  follows: 
"If  the  jury  believe  that  the  sum  of  $80  paid  by  Adler  to 
Milch,  Fleisner  &  Co.  on  the  28d  of  December,  1891,  embraced 
the  premium  on  the  plaiutifi''s  policy,  and  that  said  premium 
formed  part  of  the  said  $80,  then  the  jury  will  find  that  the 
said  premium  was  paid  to  Milch,  Fleisner  &  Co.  on  the  23d 
December,  1891." 

Another  instruction,  given  at  the  instance  of  the  plaintiff, 
was  as  follows : 

**  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant  company  delivered  the  policy  sued 
on  to  Milch,  Fleisner  &  Co.,  who  delivered  it  to  Adler,  who 
delivered  it  to  the  plaintiff,  and  further  believe  that  at  no  time 
after  the  policy  wad  so  delivered  and  before  the  tire  occurred, 
did  the  defendant  company  give  the  plaintiff  notice  that  it 
wished  to  cancel  the  policy,  then  they  must  find  for  the  plain- 
tift." 

The  first  of  these  instructions,  although  both  were  excepted 
to,  was  clearly  right.  The  defendant  denied  that  the  payment 
of  eighty  dollars  to  Milch,  Fleisner  &  Co.  embraced  the  pre- 
mium on  the  plaintift''s  policy,  and  the  question  was,  therefore, 
properly  submitted  to  the  jury.  Nor  is  there  anything  in  the 
second  instruction  to  the  injury  of  the  defendant,  although  it 
may  be  open  to  some  criticism.  Its  meaning  is  clear,  and  the 
jury  eould  not  have  failed  to  understand  it  correctly.  The 
evidence  on  both  sides  shows  that  the  policy   was  sent  to 
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Milch,  Fleisner  &  Co.  as  the  defendant's  agents ;  so  that  if 
there  was  an  assumption  of  the  feet  in  the  instruction  that 
Milch,  Fleisner  &  Co.  were  agents  of  the  defendant,  it  assumed 
as  a  fact  what  the  defendant  itself  had  proved. 

The  case,  on  the  merits,  turns  iipon  the  eftect  of  the  de- 
livery of  the  policy  by  Milch,  Fleisner  &  Co. ;  and  upon  this 
point,  also,  we  are  of  opinion  that  the  case  is  with  the  plain- 
tiff. 

The  firm  of  Milch,  Fleishner  &  Co.  were  not  only  brokers, 
but,  as  just  said,  they  were  agents  of  the  defendant  company. 
Policies  were  sent  to  them  directly  from  the  home  office,  the 
premiums  on  which  they  were  authorized  to  receive,  and  they 
were  ostensibly  authorized  to  waive  a  cash  payment.  Hence, 
when  they  delivered  the  policy  in  the  present  case,  without  re- 
quiring payment  of  the  premium,  the  presumption  is  a  credit 
was  intended,  and  that  was  a  waiver  of  the  condition  of  pre- 
payment. If  in  such  a  case  a  waiver  were  not  implied,  the  de- 
livery of  the  policy  would  be  not  only  an  unmeaning  but  a 
deceptive  and  fraudulent  ceremony.  2  May,  Ins.  (3d  ed.),  sec. 
360;  Miller  v.  Life  Ins.  Co..  12  Wall.,  285;  Bochen  v.  Wil^ 
liamsburgh  Ins.  Co.^  35  N.  Y.,  131 ;  South.  Life  Ins.  Co.  v. 
Booker,  9  Heisk.  (Tenn.),  606,  613 ;  Farnum  v.  Phoenix  Ins.  Co.^ 
83  Cal.,  246,  and  cases  cited. 

Moreover,  it  is  fair  to  infer  from  the  fact  of  giving  credit  in 
the  present  case,  and  the  custom  of  those  agents  to  remit  to 
the  company  only  once  or  twice  a  month,  and  sometimes  not 
oftener  than  once  in  two  months,  that  they  were  in  the  habit 
of  delivering  policies  on  credit,  and  that  this  was  known  and 
assented  to  by  the  company.  Lebanon  Ins.  Co.  v.  Hoover,  113 
Pa.  St.,  591;  Insurance  Co.  v.  Norton,  96  U.  S.,  234. 

It  would  seem,  also,  from  what  was  brought  out  in  the  ero^ 
examination  of  the  vice-president  of  the  company,  as  a  witness 
in  the  case,  although  he  does  not  say  so  in  so  many  words,  that 
the  practice  of  the  company  was  to  charge  these  agents  per- 
sonally with  the  premiums  on  policies  sent  to  them.     He  says 
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they  still  owe  for  a  number  of  policies,  some  of  which  have 
expired.  And  if  they  were,  in  fact,  charged  with  the  pre- 
mium on  the  plaintiff's  policy  when  the  policy  was  sent,  then, 
as  between  the  plaintifi  and  the  company,  the  premium  was 
paid  when  the  policy  was  delivered;  for  the  rule  is  well  settled 
that  where  the  agent  gives  credit  and  the  amount  is  charged 
to  him  by  the  insurer,  the  transaction  is  equivalent  to  payment. 
Miller  v.  Life  Im.  Co.,  12  Wall,  285;  White  v.  Conn.  Ins.  Co,, 
120  Mass.,  830;  Train  v.  Holland  Ins.  Co.,  62  K  Y.,  598; 
BoTig  v.  FarmmUe  Ins.  Co,,  1  Hughes,  290. 

It  is  immaterial,  therefore,  so  far  as  the  validity  of  the  po- 
licy is  concerned,  whether  the  $80  paid  by  Adler  embraced  the 
plaintiff's  premium  or  not.  The  policy  having  been  delivered 
as  a  valid,  executed  contract,  the  only  way  the  .company  could 
terminate  its  liability  thereon  for  non-payment  of  the  pre- 
mium— if  the  premium  was  not  paid — was  by  exercising  the 
reserved  right  to  cancel  it,  after  "  giving  five  days'  notice  of 
such  cancellation,"  which  was  not  done.  2  May,  Ins.  (3d  ed.) 
sec.  360  B. 

Complaint,  however,  is  made  of  the  refusal  of  the  circuit 
court  to  instruct  the  jury  that  if  there  was  no  application  of 
any  part  of  the  $80  to  the  plaintifi^'s  premium  at  the  time  of 
such  payment,  then  that  the  premium  was  not  discharged ; 
and  further,  that  after  the  fire  occurred,  no  valid  application 
of  any  part  of  the  payment  could  be  made  for  that  purpose 
by  any  agreement  between  the  plaintiff  or  Adler  and  Milch, 
Fleisner  &  Co. 

This  instruction  was  rightly  refused.  The  latter  part  of  it 
is  not  relevant  to  any  evidence  in  the  case ;  and  as  to  the  first 
part,  it  is  enough  to  say  that  it  is  virtually  covered  by  the  first 
instruction  given  for  the  plaintiff.  Ferguson's  admW  v.  Wills, 
88  Va.,  136.  Adler  testified  emphatically  that  the  payment 
embraced  the  plaintift's  premium,  and  upon  that  question  the 
jury  found  against  the  defendant. 

The  court  was  also  asked,  but  rightly  refused,  to  instruct  the 

Vol.  xc— 36 


Digitized  by 


Google 


282         Wythevillb  Ins.  &  Banking  Co.  v.  Tbiger. 

Opinion. 

jury  that  it'  they  believed  from  the  evidence  that  the  brokers 
who  delivered  the  policy'  vrere  not  appointed  as  agents  by  the 
defendant  company  in  conformity  with  the  New  York  stand- 
ard form  of  policy,  then  it  was  their  duty  to  have  retained  the 
policy  until  the  premium  was  paid,  and  that  if  they  failed  to 
pay  over  the  premium  to  the  company  before  the  tire  occurred 
the  policy  was  vitiated. 

The  New  York  standard  form  of  policy,  subject  to  the  stipu- 
lations and  conditions  on  which  the  policy  was  issued,  provides 
that  "  in  any  matter  relating  to  this  insurance,  no  person,  unless 
duly  authorized  in  writing,  shall  be  deemed  the  agent  of  this 
company."  But  without  going  more  fully  into  the  questions 
sought  to  be  raised  by  the  instruction,  it  is  enough  to  say  that 
when  an  insurance  company  clothes  a  person  with  apparent 
authority  to  deliver  policies  and  receive  the  premiums,  as  was 
done  in  this  case,  it  is  estopped,  after  a  policy  is  delivered  as  a 
valid  contract  to  an  innocent  holder,  to  set  up  the  defence  that 
the  agent  acted  without  written  authority  from  the  company. 
Such  a  defence,  if  sustained,  would  operate  as  a  g'-oss  fraud, 
and  can  receive  no  countenance  in  a  court  of  justice.  Ins, 
Co.  V.  Wilkinson,  13  Wall.,  222,  235 ;  Farnum  v.  Phoenix  Ins. 
Co.,  83  Cal.,  246,  257;  S.  C,  23  Pac.  Rep  ,  869;  Ga.  Home 
Ins.  Co.  V.  KinnieTy  28  Gratt.,  88;  Manhattan  Fire  Ins.  Co.  v. 
Weill  ^  Ullman,  Ibid.  389,  396. 

There  are  two  questions,  of  less  importance,  which  remain 
to  be  considered.  The  first  relates  to  the  overruling  of  the 
defendant's  motion  to  suppress  certain  depositions  for  the 
plaintift',  taken  in  New  York  on  the  14th  of  December,  1892. 
The  ground  of  the  motion  was  that  the  defendant  had  been 
notified  in  another  suit  of  the  taking  of  depositions,  in  the 
State  of  Georgia,  on  the  same  day,  and  that  the  counsel  who 
gave  the  notice  were  the  attorneys  for  the  plaintiff  in  this  suit. 
The  latter,  however,  was  in  no  way  interested  in,  or  connected 
with,  the  other  suit;  and,  besides,  no  objection  was  raised 
until  the  calling  of  the  present  case  for  trial,  which  was* several 
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months  after  the  depositions  had  been  taken.     The  motion  was 
without  merit,  and  was  rightly  overruled. 

Nor  was  there  error  in  overruling  the  defendant's  motion  for 
a  continuance  on  the  ground  of  the  absence  of  an  alleged  ma- 
terial witness.  The  witness  formerly  did  business  at  150  Nassau 
street,  New  York,  from  which  place  he  addressed  a  letter  to 
the  defendant  company,  dated  February  17,  1892.  The  pre- 
sent suit  was  commenced  in  the  following  August,  depositions 
for  the  plaintiff  were  taken  in  December  of  the  same  year,  and 
yet  no  effort  appears  to  have  been  made  to  find  the  witness,  or 
even  to  communicate  with  him,  until  some  time  in  January, 
1893,  when  the  defendant's  attorney,  being  in  New  York, 
made,  as  he  says,  "diligent  search"  for  him  without  success. 
He  did  not,  however,  inquire  for  him  at  150  Nassau  street,  be- 
cause his  former  partners  said  he  had  gone  out  of  business  and 
that  they  had  not  been  able  to  find  him.  Nor  did  he  attempt, 
for  aught  that  appears,  to  communicate  with  him  through  the 
mail,  or  to  find  him  by  looking  in  the  New  York  city  direc- 
tory. We  are  of  opinion  that  the  record  does  not  show  due 
diligence  on  the  part  of  the  defendant  to  obtain  the  testimony 
of  the  absent  witness.  A  motion  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  court,  and  its  ruling  in 
the  matter  will  not  be  reversed  by  an  appellate  court  unless 
plainly  erroneous. 

Judgment  affirmed. 

Note  by  Reporter. — See  Michigan  Pipe  Co.  v.  M.  F.  dc  M.  Ins.  Co.,  20  L. 
R.  A.,  277,  as  to  when  an  insurance  agent  is  to  be  treated  as  the  agent  of  the 
assured. 
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Machir  &  al.  v.  Funk  &  als. 

November  9th,  1893. 

1.  Wills — Powers — Executions. — Where  one  to  whom  a  will  gives  power  to 

appoint  to  whomsoever  he  chooses,  devises  the  subject  of  the  power, 
such  devise  operates  as  an  execution  of  the  power,  unless  a  contrary 
intention  appears  from  the  will.    Code,  i  2526. 

2.  Idem — Contingency. — Where  a  power  is  authorized  to  be  executed  on  a 

contingent  event,  it  may,  unless  contrary  to  the  intentions  of  the  party 
creating  it,  be  executed  before  (though  it  cannot  take  effect  until)  the 
contingency  happens. 

3.  Idem — Construction — Case  at  bar. — E.  devised  her  property  equally  to  P. 

and  C.  and  to  P.  as  trustee  for  H.  for  life,  remainder  to  her  issue,  and 
in  default  of  issue,  with  power  to  appoint,  and  in  default  of  appoint- 
ment, to  P.  and  C. ;  and  provided  that  if  C.  died  without  issue,  her 
share  should  go  to  P.  and  to  P.  as  trustee  for  H.,  with  power  of  appoint- 
ment in  H.  H.  predeceased  P.  and  C.  By  her  will,  which  made  no 
.  allusion  to  the  power  or  its  subject,  after  some  specific  legacies,  H.  gave 
the  residue  to  J.,  who  conveyed  it  to  P.  and  C.  Afterwards  C.  died 
without  issue,  having  devised  her  estate  to  N. 
Held  : 

(1)  The  will  of  H.,  though  executed  in  the  lifetime  of  C,  was  a  valid 
execution  of  the  power. 

(2)  The  interest  devised  by  C.  to  N.  in  E.'s  estate,  amounted  to  one- 
fourth  thereof. 

4.  Tax  Sale. — The  validity  of  a  sale  of  land  delinquent  for  non-payment  of 

taxes,  which  is  regular  on  its  face,  cannot  be  assailed  collaterally. 

Argued  at  Staunton.     Decided  at  Richmond. 

Appeal  from  decree  of  circuit  court  of  Shenandoah  couut\% 
rendered  April  6,  1892,  in  a  suit  in  equity  wherein  James  W. 
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Maehir  and  others  were  plaintiffs  and  Noah  Funk  and  others 
were  defendants.  The  principal  object  of  the  suit  was  the 
sale  of  certain  real  estate  situate  in  the  counties  of  Shenandoah 
and  Warren,  which  had  been  devised  by  Elizabeth  Machir^ 
deceased,  with  a  view  to  a  division  of  the  proceeds  among 
those  entitled  thereto.  By  the  decree  appealed  from,  it  was,, 
among  other  things,  held  that  the  appellee,  Funk,  as  sole 
devisee  of  his  deceased  wife,  Catharine  S.  Funk,  was  entitled 
to  one-fourth  of  the  proceeds  of  the  sales  of  the  said  real  estate, 
including  a  lot  of  something  over  nine  acres,  which  had  been 
previously  sold  for  taxes,  and  conveyed  by  the  purchaser  to- 
the  plaintiff's,  appellants  here.  Other  facts  are  stated  in  the 
opinion. 

Walton  ^  Walton  and  E.  E.  Sticklet/,  for  appellants. 

John  J.  Williams  and  Williams  ^  Bro.^  for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  case  turns  largely  upon  the  construction  of  the  will  of 
Elizabeth  Machir,  deceased,  which  was  admitted  to  probate  in 
1848,  soon  after  the  death  of  the  testatrix.  The  second  and 
third  clauses  of  the  will  are  as  follows : 

*' Second.  I  will  and  direct  that  all  my  estate,  real  and  per- 
sonal, be  equally  divided  into  three  parts.  One  part  I  give  and 
devise  to  my  son,  Philip  A.  Machir,  one  to  my  daughter,. 
Catharine  S.  Funk,  and  the  other  third  to  my  son  Philip  A. 
Machir,  in  trust  for  the  separate  use  of  Harriet  Machir,  wife 
of  my  son,  Joseph  S.  Machir,  for  and  during  her  rfatural  life,, 
remainder  to  the  children  of  said  Joseph  S.  Machir  and  said 
Harriet  and  the  descendants  of  any  children  who  may  be  dead, 
such  descendants  taking  their  parents'  shares,  and  in  default 
of  such  issue,  to  such  person  or  persons  as  the  said  Harriet  by 
her  last  will  and  testament  or  by  deed  executed  in  the  presence 
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of  two  or  more  witnesses  shall  direct.  And  in  default  of  such 
deed  or  will  to  the  said  Philip  A.  Machir  and  Catharine  S. 
Funk,  equally  to  be  divided  ;  each  of  said  shares  to  be  charged 
with  advancements  made  or  to  be  made  either  to  said  Philip 
A.,  Catharine  S.,  or  Joseph  S.  Machir,  in  order  to  equalize 
them,  or  to  P.  A.  Machir  in  trust  as  aforesaid. 

"Third.  In  case  my  daua^hter,  Catharine  S.  Funk,  shall  die 
without  children  or  descendants  at  her  death,  her  share  is  to 
be  equally  divided  between  ray  son,  Philip  A.  Machir,  and  my 
said  son,  P.  A.  Machir,  in  trust  for  said  Harriet  Machir  and 
children,  with  power  of  appointment  and  limitation  over  as 
aforesaid." 

Harriet  Machir  died  in  1878,  leaving  Philip  A.  Machir  and 
Catharine  S.  Funk  surviving  her.  She  had  no  child,  but  left  a 
will  whereby  she  disposed  of  her  whole  estate.  No  reference, 
however,  is  made  in  the  will  to  the  power  under  the  will  of 
Elizabeth  Machir,  nor  is  the  property  comprised  in  it  men- 
tioned, and  she  had  considerable  property  of  her  own,  which, 
or  the  most  of  which,  was  specifically  disposed  of  But  the 
will  contains  a  residuary  clause  as  follows:  *' All  the  rest  and 
residue  of  my  estate  shall  be  sold  after  my  death  by  my  execu- 
tors hereinafter  named,  and  after  paying  all  my  just  debts  and 
the  legacies  aforesaid,  the  residue,  if  any,  I  give  to  Mary  Ellen 
Jamison." 

By  deed  of  the  9th  of  February,  1881,  Charles  W.  Jamison 
and  the  said  Mary  Ellen,  his  wife,  conveyed  to  Philip  A.  Ma- 
chir and  Catherine  S.  Funk  all  the  interest- and  title  derived 
by  them,  or  either  of  them,  under  the  will  of  Harriet  Machir 
in  and  to  the  estate  of  Elizabeth  Machir,  deceased,  situate  in 
Shenandoah  and  Warren  counties,  in  this  State,  from  which 
source  the  fund  in  controversy  in  the  present  case  arose. 

On  the  29th  of  January,  1891,  Catherine  S.  Funk  died,  she 
having  survived  both  Harriet  and  Philip  Machir.  She  died 
without  children  or  descendants,  and  by  her  ^yill  devised  her 
whole  estate,  real  and  personal,  to  her  husband,  Noah  Funk. 
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In  this  state  of  things,  the  first  question  to  be  determined 
is.  What  is  the  interest  in  the  estate  ot  Elizabeth  Machir,  de- 
ceased, to  which  Mrs.  Funk  was  entitled  at  her  death  ?  By 
the  second  clause  of  her  will,  above  quoted,  the  testatrix  di- 
rected her  estate  to  be  divided  into  three  equal  parts.  One 
third  she  gave  to  her  son,  Philip;  another  third  she  gave  to 
Mrs.  Funk;  and  the  residue  she  gave  in  trust  for  Harriet  Ma- 
chir for  life,  and  in  default  of  issue  at  her  death,  then  to  such 
person  or  persons  as  the  said  Harriet  might  by  deed  or  will 
appoint;  and  in  default  of  such  appointment,  to  Philip  Ma- 
chir and  Mrs.  Funk,  in  equal  shares. 

The  appellants  contend  that  Harriet  Machir  died  without 
exercising  the  power  of  appointment,  and  that,  no  child  having 
been  born  to  her,  the  interest  which  w^as  devised  to  Philip 
Machir,  trustee,  passed  at  her  death  to  Philip  iMachir  and  Mrs. 
Funk.  The  ground  of  the  first  branch  of  this  contention  is, 
that  inasmuch  as  the  will  of  Harriet  Machir  neither  refers  to 
the  power  nor  to  the  property  embraced  in  it,  there  is  nothing 
to  show  an  intention  on  her  part  to  execute  it.  But  the  com- 
mon-law rule  on  this  subject,  which  was  recognized  in  Blake 
V.  Hawkins,  98  U.  S.,  315;  Lee  v.  Simpson,  134  Id.,  572,  590; 
and  Hood  v.  Hadai,  82  Va.,  588,  has,  to  a  certain  extent, 
been  altered  by  statute  in  Virginia.  That  statute,  now  carried 
into  Section  2526  of  the  Code,  enacts  that  ''a  devise  or  bequest 
shall  extend  to  any  real  or  personal  estate  (as  the  case  may  be) 
which  the  testator  has  power  to  appoint  as  he  may  think  proper, 
and  to  which  it  would  apply  if  the  estate  were  his  own  prop- 
erty, and  shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  will." 

Here  the  testatrix  being  empowered  to  appoint  the  property 
as  she  chose  {i,  e,,  to  whom  she  chose),  the  residuary  clause  in 
her  will  operates,  by  force  of  the  statute,  as  an  execution  of 
the  power,  a  contrary  intention  not  appearing  by  the  will. 
Under  such  a  statute,  where  it  is  not  intended  to  exercise  a 
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general  power,  the  intention  to  exclude  the  property  should 
be  stated  on  the  face  of  the  will.     1  Sugd.,  Pow.,  368. 

This  being  so,  the  property,  t.  6.,  the  subject  of  the  power, 
passed  under  the  residuary  clause  of  the  donee's  will  to  Mrs. 
Jamison,  and  afterwards,  by  the  deed  of  the  9th  of  February, 
1881,  to  Philip  A.  Machir  and  Mrs.  Funk,  each  taking  one- 
half,  which  was  equivalent  to  one-sixth  of  the  estate  devised  by 
Elizabeth  Machir.  We  say  the  property  passed  to  Mrs.  Jami- 
son as  residuary  devisee,  because,  although  the  will  directs  it 
to  sold  by  the  executors,  the  obvious  intention  was  to  confer 
on  the  executors  a  naked  power.  1  Lorn.,  Executors,  218; 
Mosby's  adrnW  v.  Mosby^a  admW^  9  Gratt.,  584;  Elys  v.  WynnCy 
22  Id.,  224. 

As  to  the  interest  devised  by  Elizabeth  Machir  to  Mrs.  Funk 
directly,  little  need  be  said.  By  the  third  clause  of  the  will  it 
is  provided  that  in  the  event  of  Mrs.  Funk's  death  without 
leaving  children  or  descendants,  her  share  (e.  e.,  the  one-third 
devised  by  the  second  clause)  is  to  be  equally  divided  between 
Philip  Machir  in  his  own  right  and  as  trustee  of  Mrs.  Harriet 
Machir  and  children,  with  power  of  appointment  on  the  part 
of  Mrs.  Machir  in  the  event  specified;  that  is  to  say,  she  (Mrs. 
Funk)  took  a  defeasible  fee  simple  with  a  cimtingent  limitation 
over.  She  died  without  issue,  whereupon  '*  her  share "  was 
equally  divided  into  two  parts,  one  of  which  passed  to  the  re- 
presentatives of  Philip  Machir,  according  to  the  doctrine  of 
Medley  v.  Medley ,  81  Va.,  265,  the  other  under  the  will  of  Har- 
riet Machir  to  her  appointee,  Mrs.  Jamison,  whose  entire  in- 
terest in  the  property,  vested  and  contingent,  was  conveyed  to 
Philip  Machir  and  Mrs.  Funk  by  the  deed  of  the  9th  of  Febru- 
ary, 1881. 

That  the  power  of  appointment  was  well  executed  by  the 
will  of  Harriet  Machir,  although  the  will  was  executed  and 
the  testatrix  died  in  the  lifetime  of  Mrs.  Funk,  is  unquestion- 
able.    This  is  so  in  view  of  the  statute,  above  quoted,  and  the 
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established  common-law  rule  that  where  a  power  is  authorized 
to  be  executed  on  a  contingent  event,  it  may,  unless  contrary 
to  the  intention  of  the  party  creating  it,  be  executed  before 
(though  it  cannot  take  effect  until)  the  contingency  happens. 
1  Sugd.  Pow.,  332. 

Hence,  the  interest  in  the  estate  of  Elizabeth  Machir  to 
which  Mrs.  Funk  at  her  death  was  entitled  was  one-sixth  plus 
one-twelfth,  which  is  equal  to  one-fourth,  except  the  nine-acre 
lot  in  the  proceedings  mentioned. 

It  seems  that  some  time  before  the  commencement  of  the 
present  suit  this  lot  was  sold  as  delinquent  for  nonpayment  of 
taxes  assessed  against  Mrs.  Funk.  It  was  purchased  by  one 
Keister,  who  subsequently  sold  and  conveyed  it  to  the  appel- 
lants. The  tax  sale  was  duly  reported  to  the  county  court  and 
confirmed.  A  survey  was  also  made  and  reported,  as  required 
by  the  statute,  and  afterwards  a  deed  was  made  by  the  clerk 
of  the  county  court  to  the  purchaser.  The  effect  of  these  pro- 
ceedings, which  for  aught  the  record  shows  were  regular,  was 
to  divest  the  title  of  Mrs.  Funk  and  to  transfer  it  to  Keister; 
and  their  validity  cannot  be  collaterally  assailed.  The  case  of 
Hiichcox  V.  B/iwson^  14  Gratt.,  626,  is  a  sufficient  authority  on 
this  point. 

Affirmed  in  part  and  reversed  in  part. 
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IRicfimond. 

Virginia  F.  &  M.  Insurance  Co.  v.  Morgan. 

NOYEMBBR  9th,  1893. 

1.  Insurance —  Warranties. — A  warranty  is  an  agreement  in  the  nature  of  a 

condition  precedent,  and  like  that  must  be  strictly  complied  with, 
whether  material  or  not.    Ins.  Co.  v.  West,  76  Va.  575. 

2.  Idem — Conditions — Iron  Safe  Clause. — In  application  for  policy  of  fire  in- 

surance insured  was  asked  if  he  would  keep  his  account  books  in  an  iron 
safe,  or  secure  in  another  building.    He  answered  in  the  affirmative. 
Held  : 

The  statement  was  a  warranty. 

3.  Idem — Parol  evidence. — As  parol  contemporaneous  evidence  is  inadmissi- 

ble to  contradict  or  vary  the  terms  of  a  valid  written  contract,  an  insured 
who  could  not  read  English  will  not  be  permitted,  in  the  absence  of 
fraud,  to  prove  that  his  application  was  filled  up  by  the  agent,  that  he 
was  not  questioned  as  to  his  books ;  that  he  did  not  tell  him  he  would 
keep  his  books  in  an  iron  safe  or  secure  in  another  building,  and  that 
the  questions  and  answers  were  not  read  to  him.  Ins.  Co.  v.  YaleSf  28 
Gratt.  585. 

Argued  at  Wytbeville.     Decided  at  Richmond. 

Error  to  judgment  of  circuit  court  of  Tazewell  county,  ren- 
dered at  the  August  term,  1892,  in  an  action  on  a  policy  of 
fire  insurance,  wherein  Samuel  Morgan  was  plaintiff  and  the 
Virginia  Fire  and  Marine  Insurance  Company  was  defendant. 
The  policy  was  for  $1,600  on  a  stock  of  goods.  The  jury 
found  a  verdict  for  the  plaintiff*  for  $1,090  90,  and  there  was 
judgment  accordingly,  to  which  judgment  the  defendant 
obtained  a  writ  of  error  and  supersedeas.  Opinion  states  the 
case. 
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Chapman  ^  Gillespie  and  W.  W.  ^  Bev,  T,  Orump^  for  plain- 
tiff  in  error. 

Henry  ^  Graham^  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  an  action  on  a  policy  of  fire  insurance  issued  by 
the  defendant  company  on  the  plain tift's  stock  of  goods  in  his 
storehouse  at  Cedar  Bluff,  in  Tazewell  county.  The  policy 
recites  that  it  is  based  upon  the  written  application,  signed  by 
the  assured,  and  that  ^^  the  said  application  shall  be  treated  as 
a  part  of,  and  be  incorporated  in,  the  policy,  and  that  the 
statements  thereof  shall  be  treated  as  warranties  by  the  as- 
sured that  the  facts  therein  stated  are  true." 

In  the  application  the  assured  was  asked  the  following, 
among  other  questions,  viz. :  "  State  what  books  of  account 
you  keep ;  will  y«»u  keep  them  in  an  iron  safe  or  secure  in 
another  building?  "  To  which  the  answer  was:  "Day-book 
and  ledger;  yes." 

The  goods  having  been  destroyed  by  fire,  the  company  re- 
fused payment,  on  the  ground  that  the  assured  had  not  kept 
his  books  in  an  iron  safe  or  secure  in  another  building,  but 
had  kept  them  in, a  wooden  desk  in  the  storehouse,  where  they 
were  destroyed  in  the  fire.  This  defence  was  also  set  up  in 
bar  of  the  action  under  the  plea  of  non  assumpsit ;  and  at  the 
trial  the  court  was  asked  in  effect  to  instruct  the  jury  that 
the  answer  in  the  application  in  regard  to  the  place  of  keep- 
ing the  books  amounted  to  a  continuing  warranty,  which,  if 
broken,  avoided  the  policy.  But  the  court  refused  to  so  charge, 
and,  on  motion  of  the  plaintiff',  told  the  jury  in  effect  that  be- 
fore they  could  consider  the  agreement  in  regard  to  the  books 
they  must  believe  it  was  material,  and  further,  that  the  com- 
pany was  injured  by  its  non-observance. 

This  ruling  was,  seemingly,  based  on  the  idea  that  the  agree- 
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ment  was  not  a  warranty,  but  a  representation,  which  is  a  mis- 
taken view.  The  stipulation  is  undoubtedly  a  warranty,  made 
so  by  the  express  contract  of  the  parties,  and  the  jury  ought 
to  have  been  instructed  that  a  literal  compliance  with  it  was 
essential  to  a  recovery  by  the  plaintiff. 

"  An  express  warranty,"  says  May,  "  is  a  stipulation  inserted 
in  writing  on  the  face  of  the  policy,  on  the  literal  truth  or  ful- 
fillment of  which  the  validity  of  the  entire  contract  depends. 
By  a  warranty  the  insured  stipulates  for  the  absolute  truth  of 
the  statement  made,  and  the  strict  compliance  with  some  pro- 
raised  line  of  conduct,  upon  penalty  of  forfeiture  of  his  right 
to  recover  in  case  of  loss  should  the  statement  prove  untrue, 
or  the  course  of  conduct  promised  be  unfulfilled.  A  warranty 
is  an  agreement  in  the  nature  of  a  condition  precedent,  and, 
like  that,  must  be  strictly  complied  with."     May,  Ins.,  sec.  156. 

This  is  the  language  of  the  decided  cases,  and  of  this  court 
in  Lynchburg  Fire  Ins,  Co,  v.  West^  76  Va.,  575. 

And  the  author  correctly  adds,  that  whether  the  fact  ntated 
or  the  act  stipulated  for  be  material  to  the  risk  or  not,  is  of  no 
consequence,  the  contract  being  that  the  matter  is  as  repre- 
sented or  shall  be  as  promised;  and  unless  it  prove  so,  whe- 
ther from  fraud,  mistake,  negligence,  or  other  cause,  not  pro- 
ceeding from  the  insurer,  or  the  intervention  of  the  law  or  the 
act  of  God,  the  insured  can  have  no  claim.  **  One  of  the  very 
objects  of  the  warranty,"  he  continues,  'Ms  to  preclude  all  con- 
troversy about  the  materialij;y  or  immateriality  of  the  state- 
ment. The  only  question  is,  has  the  warranty  been  kepjt  ? 
There  is  no  room  for  construction,  no  latitude,  no  equity.  If 
the  warranty  be  a  statement  of  facts,  it  must  be  literally  true ; 
if  a  stipulation  that  a  certain  act  shall  or  shall  not  be  done,  it 
must  be  literally  performed." 

Whether  a  statement  is  a  warranty  or  not  depends  upon  the 
intention  of  the  parties,  as  does  the  nature  and  effect  of  the 
warranty,  when  there  is  one,  which  is  to  be  gathered  from  the 
language  used  and  the  subject  matter  to  which  it  relates.   Par- 
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ties  have  a  right  to  make  their  own  contracts,  and  when  the 
meaning  of  the  contract  is  ascertained,  eftect  must  be  given  to 
it.  It  is  not  for  the  court  to  add  to  or  detract  from  it,  but  the 
contract  must  be  enforced  without  regard  to  any  hardship, 
real  or  supposed,  to  either  party,  or  whether  it  is  wise  or  un- 
wise, provident  or  improvident. 

Thus,  in  Jeffries  v.  Life  Ins.  Co.,  22  Wall.,  47,  where  the  in- 
sured was  asked  in  the  application  whether  he  was  married  or 
single,  and  falsely  answered  that  he  was  single,  it  was  held 
that  the  falsity  of  the  answer  defeated  a  recovery,  as  one  of 
the  express  conditions  of  the  policy  was  that  the  statements  in 
the  application  were  in  all  respects  true ;  and  in  the  course  of 
the  opinion  it  was  said  :  "  There  is  no  place  for  the  argument 
either  that  the  false  statement  was  not  material  to  the  risk,  or 
that  it  was  a  positive  advantage  to  the  company  to  be  deceived 
by  it.  It  is  the  distinct  agreement  of  the  parties  that  the 
company  shall  not  be  deceived  to  its  injury  or  to  its  benefit. 
The  right  of  an  individual  or  a  corporation  to  make  an  unwise 
bargain  is  as  complete  as  that  to  make  a  wise  one."  See,  also. 
Imperial  Fire  Ins.  Co.  v.  Coos  CowW/,  151  U.  S.,  452. 

According  to  the  authorities,  warranties  are  of  two  kinds, 
viz.:  (1)  Affirmative,  or  warranties  m  presenti,  as  they  are  some- 
times called,  which  affirm  the  existence  of  certain  facts  per- 
taining to  the  risk  at  the  time  of  the  insurance;  and  (2)  Con- 
tinuing or  promissory.  An  instance  of  the  first  class  is  Va. 
Fire  ^  Marine  Ins.  Co.  v.  Buck  ^  Netcson,  88  Va.,  517.  There 
the  insured,  in  answer  to  a  question  in  the  application,  stated 
that  a  watchman  slept  on  the  premises  at  night.  On  the  night 
of  the  fire  the  watchman  was  absent,  but  it  was  held  that  the 
policy  was  not  thereby  avoided,  because  the  answer  related  to 
the  present,  and  not  to  the  future — in  other  words,  that  the 
statement  was  manifestly  intended  merely  as  affirmative  of  the 
usual  and  existing  state  of  things,  and  had  nothing  promissory 
as  to  the  future.  But,  as  was  said  in  the  same  case,  a  promis- 
sory warranty — i.  e.,  one  which  requires  something  to  be  done 
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or  omitted  after  the  insurance  takes  effect,  and  during  its  con- 
tinuance— avoids  the  contract,  if  not  complied  with  according 
to  its  terms. 

The  present  case  falls  within  the  latter  category,  certainly  as 
regards  the  promise  to  keep  the  books  in  an  iron  safe  or  secure 
in  another  building.  It  is  quite  probable,  in  the  nature  of  the 
case,  that  this  stipulation  was  regarded  as  material ;  but  whether 
it  was  or  not — for  with  that  we  have  nothing  to  do — the  con- 
tract is  express  that  the  books  would  be  thus  safely  kept;  and 
if,  as  is  admitted,  the  promise  has  not  been  fulfilled,  there  can 
be  no  recovery. 

A  warranty  may  be  in  part  affirmative,  and  in  part  promis- 
sory. Thus,  in  an  Iowa  case  the  building  was  described  as 
"occupied  for  stores  below,  the  upper  portion  to  remain  unoc- 
cupied during  the  continuance  of  this  policy."  In  an  action 
on  the  policy  it  was  held  that  so  much  of  the  statement  as  re- 
lated to  the  lower  portion  of  the  building  was  an  affirmative 
warranty  merely,  but  that  what  related  to  the  upper  portion 
was  a  promissory  warranty,  which  was  broken,  if,  at  any  time 
during  the  life  of  the  policy,  that  portion  of  the  buildiug  was 
so  occupied.  Stout  v.  Qty  Fire  Ins.  Co.,  12  Iowa,  371;  79  Am. 
Dec,  539. 

The  main  ground  upon  which  the  plaintiff'  relies,  in  support 
of  the  judgment,  is  a  provision  in  the  policy  that  the  same 
"  shall  be  void  if  the  assured  has  concealed  or  misrepresented, 
in  writing  or  otherwise,  any  material  factor  circumstance  con- 
cerning this  insurance  or  the  subject  thereof; "  and  further  that 
"this  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions." 

This  language,  it  is  contended,  is  inconsistent  with  the  idea 
of  a  warranty,  and  shows  that  the  answers  in  the  application 
were  intended  as  representations,  none  of  which  would  avoid 
the  policy,  unless  false  and  material  to  the  risk. 

The  answer  to  this  is  that  just  as  a  policy  may  contain  both 
affirmative  and  promissory  warranties,  so  it  may  contain  both 
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warr&Qties  and  representations;  and  the  present  is  a  case  of 
that  sort.  In  the  application,  wherein  the  applicant  affirms 
and  warrants  his  answers  to  be  true,  and  agrees  that  the  same 
shall  constitute  the  basis  of  the  insurance,  he  was  asked  as  to 
the  dimensions  of  the  storehouse,  when  it  was  built,  &c.  Now, 
as  to  the  answers  to  these  questions  and  the  like,  it  would  be 
absurd  to  say  that  they  are  anything  more  than  representa- 
tions, because  they  are  merely  descriptive,  and  were  evidently 
so  intended  by  the  parties.  Wood,  Fire  Ins.,  sec.  188.  On 
the  other  hand,  looking,  as  we  must,  to  the  whole  contract,  it 
is  equally  clear  that  the  answer  in  regard  to  safely  keeping  the 
books  was  intended  as  a  warranty.  It  is  not  descriptive  of 
anything,  and  related,  not  to  matters  depending  upon  opinion 
or  judgment,  as  in  Lynchburg  Fire  Ins.  Co.  v.  Westj  76  Va., 
575,  and  National  Bank  v.  Ins.  Co.,  95  U.  S.,  673,  in  which 
cases  the  assured  was  asked  as  to  the  value  of  the  property, 
but  it  constituted  an  undertaking  to  do  a  certain  thing  in  the 
future,  and  is,  therefore,  not  within  the  operation  of  the  pro- 
vision in  the  policy  just  quoted.  To  call  such  a  stipulation  a 
representation,  or  anything  less  than  a  warranty,  is  a  misuse 
of  terms. 

This  being  so,  the  only  remaining  question  necessary  to  be 
considered  arises  on  a  bill  of  exceptions  taken  by  the  plaintiff, 
defendant  in  error  here.  At  the  trial  the  plaintiff  offered,  but 
was  not  allowed,  to  testify  that  the  application,  which  he 
admits  he  signed,  was  filled  up  by  the  agents  of  the  company; 
that  he  was  not  questioned  as  to  his  books,  and  did  not  tell  the 
agent  he  would  keep  them  in  an  iron  safe  or  secure  in  another 
building;  that,  being  a  foreigner,  he  could  not  read  the  English 
language;  and  that  the  questions  and  answers  ivere  not  read 
to  him. 

We  are  of  opinion  that  in  this  particular  the  circuit  court 
ruled  rightly.  There  is  no  pretense  of  fraud,  and  to  have  ad- 
mitted the  evidence  would  have  been  an  infringement  of  the 
rule  which  excludes  parol  contemporaneous  evidence  to  con- 
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tradict  or  vary  the  terms  of  a  valid  written  contract.  This, 
according  to  South.  MuL  Ins.  Co.  v.  BateSy  28  Gratt.,  585,  is  so 
clear  that  we  need  only  refer  to  that  case.  There  the  insured, 
in  answer  to  a  question,  stated  that  the  premises  were  unin- 
cumbered, whereas  they  were  .in  fact  subject  to  a  deed  of  trust. 
He  was  allowed,  however,  to  testify  at  the  trial  that  he  had 
never  read  the  application,  and  was  hot  interrogated  by  the 
agent  of  the  company  as  to  incumbrances.  But  on  appeal, 
this  court,  in  an  able  opinion  by  Judge  Staples,  in  which  the 
authorities  were  reviewed,  held  the  evidence  inadmissible. 
The  plaintiff,  it  was  said,  was  bound  not  only  to  answer  the 
questions  put  to  him  correctly,  but  to  use  due  diligence  to  see 
that  the  answers  were  correctly  written,  and  that  if  he  signed 
the  application  without  reading  it,  or  having  it  read  to  him, 
that  ot  itself  was  inexcusable  negligence.  It  was  also  said 
that  if  the  evidence  were  admissible,  it  would  be  difficult 
to  imagine  a  case  in  which  the  legal  import  of  a  deed  might 
not  be  varied  by  parol  testimony. 

The  only  difference  between  that  case  and  this  is,  that  here 
the  plaintiff  offered  to  prove  his  inability  to  read  the  language 
in  which  the  application  was  tilled  up.  But  that  is  immaterial, 
for  he  could  have  easily  ascertained  the  contents  of  the  paper, 
and  the  law  presumes,  under  the  circumstances  of  the  present 
case,  that  when  he  signed  the  paper  he  understood  and  as- 
sented to  all  it  contained.  If  the  rule  were  otherwise,  there 
would  be  no  certainty  or  safety  in  written  contracts. 

For  the  errors,  however,  in  regard  to  the  instructions  the 
judgment  must  be  reversed,  and  the  case  remanded  for  a  new 
trial  in  conformity  with  this  opinion. 

Judgment  reversed. 
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Western  Union  Tel.  Co.  v.  Tyler. 

November  16th,  1893. 

Telegraph  Companies — Penalties— -Inler-StaU  Commerce. — Code,  i  1292,  pro- 
viding that  every  telegraph  company  shall  deliver  a  telegram  promptly 
to  the  person  to  whom  it  is  addressed,  and  that  for  every  failure  to  for- 
ward or  deliver  same  as  promptly  as  possible,  the  company  shall  forfeit 
1100  to  the  person  sending  it,  or  to  the  person  to  whom  it  is  addressed, 
heldf  not  a  burden  upon,  or  a  regulation  of,  commerce,  and  not  in  con- 
flict with  any  act  of  Congress,  or  with  the  inter-state  commerce  clause 
of  the  United  States  Constitution ;  and  the  action  to  enforce  the  for- 
feiture need  not  be  in  the  name  of  the  commonwealth. 

Error  to  judgment  of  circuit  court  of  Alleghany  county, 
rendered  March  29,  1892,  in  an  action  of  debt  for  a  penalty, 
wherein  J.  O.  Tyler  was  plaintiff  and  the  Western  Union  Tele- 
graph Company  was  defendant.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  to  which  judgment  the  defendant 
company  obtained  a  writ  of  error  from  one  of  the  judges  of 
this  court. 

Stiles  ^  Holladay^  for  plaintiff' in  error. 

Bemj.  Haden,  for  defendant  in  error. 

Lewis,  P.  delivered  the  opinion  of  the  court. 

This  was  an  action  against  the  Western  Union  Telegraph 
Company,  to  recover  a  statutory  penalty  of  one  hundred  dol- 
lars for  the  failure  of  the  company  to  deliver  as  promptly  as 
Vol.  xc— 38 
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practicable  a  certain  dispatch  sent  from  Ashville,  North  Caro- 
lina, to  the  plaintiff,  at  Clifton  Forge  in  this  State.  Section 
1292  of  the  C>>de,  under  which  the  action  was  brought,  reads 
as  follows: 

"It  shall  be  the  duty  of  every  telegraph  or  telephone  com- 
pany, upon  the  arrival  of  a  dispatch  at  the  point  to  which  it  is 
to  be  transmitted  by  said  company,  to  deliver  it  promptly  to 
the  person  to  whom  it  is  addressed,  where  the  regulations  of 
the  company  require  such  delivery,  or  to  forward  it  promptly 
as  directed,  when  the  same  is  to  be  forwarded.  For  every 
failure  to  deliver  or  forward  a  dispatch  as  promptly  as  practi- 
cable, the  company  shall  forfeit  one  hundred  dollars  to  the 
person  sending  the  dispatch,  or  to  the  person  to  whom  it  was 
addressed." 

It  is  admitted  that  the  dispatch  in  question  was  not  deliv- 
ered as  promptly  as  practicable,  but  the  company,  neverthe- 
less, denies  the  plaintiff's  right  to  recover,  on  two  grounds, 
viz:  (1)  Because  the  action,  if  maintainable  at  all,  ought  to 
have  been  in  the  name  of  the  commonwealth;  and  (2)  because 
section  1292  of  the  Code  is  repugnant  to  that  clause  of  the 
constitution  of  the  United  States  which  gives  to  Congress  the 
power  to  regulate  commerce  among  the  several  states. 

As  to  the  first  point,  little  need  be  said.  Section  712  of  the 
Code  provides  that  "  where  any  statute  imposes  a  fine,  unless 
it  be  otherwise  expressly  provided,  or  would  be  inconsistent 
with  the  manifest  intention  of  the  general  assembly,  it  shall  be 
to  the  commonwealth,"  etc. ;  and  by  section  745  it  is  provided 
that  "wherever  the  word  '  fine'  is  used  in  this  chapter  it  shall 
be  construed  to  include  a  pecuniary  forfeiture,  penalty,  and 
amercement."  But  these  sections,  upon  which  the  company- 
relies,  have  no  application  to  a  case  like  the  present.  Section 
1292,  which  gives  a  right  of  action  in  a  case  of  this  sort,  ex- 
pressly provides  that  the  forfeiture  shall  be  "to  the  person 
sending  the  dispatch,  or  to  the  person  to  whom  it  was  ad- 
dressed;" and  it  would,  therefore,  be  manifestly  inconsistent 
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with  the  intention  of  the  legislature  to  hold  that  the  common- 
wealth has  any  interest  in  the  penalty  sought  to  be  recovered 
in  the  present  case,  or  that  the  action  is  not  properly  in  the 
name  of  the  plaintiflPl 

The  next  question,  then,  is  whether  section  1292,  so  far  as  it 
relates  to  a  case  like  the  present,  is  unconstitutional. 

That  the  power  ot  Congress  to  regulate  commerce  among 
the  States  is  unlimited  and  supreme,  is  not  disputed.  It  was 
so  decided  in  the  great  case  of  Gibbons  v.  Ogden^  9  Wheat,  1, 
and  the  subsequent  decisions  to  the  same  eifect  are  very  nume- 
rous. It  must  also  be  conceded  that  telegraphic  communica- 
tion, like  the  transportation  of  passengers  and  merchandise,  is 
commerce,  and  that  such  communication,  when  had  between 
different  Suites,  is  inter-state  commerce.  In  Tele-graph  Co.  v. 
TexaSy  105  U.  S.,  460,  it  was  distinctly  decided  that  a  telegraph 
company  occupies  the  same  relation  to  commerce  as  a  carrier  of 
messages  that  a  railroad  company  does  as  a  carrier  of  goods ; 
that  both  companies  are  instruments  of  commerce;  and  that 
their  business  is  commerce  itself.  See,  also,  W,  U.  Tel.  Co,  v. 
Pendleton,  122  U.  S.,  347;  Ijeloup  v.  Port  of  Mobile,  127  Id., 
640.  Nor  is  it  denied  that  those  subjects  of  commerce  which 
are  national  in  their  nature,  admitting  of  only  one  uniform 
system  or  plan  of  regulation,  such  as  the  transportation  of 
commodities,  or  the  transmission  of  messages,  between  differ- 
ent States,  is  subject  to  the  exclusive  control  of  Congress,  and, 
consequently,  that  any  regulation  thereof  by  State  legislation, 
whether  Congress  has  legislated  on  the  subject  or  not,  is  void. 
(holey  V.  Board  of  Port  Wardens,  12  How.,  299;  Welton  v.  State 
of  Missouri,  91  U.  S.,  275;  Henderson  v.  Mayor,  <fc.,  92  Id.,  259; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  Id,,  196;  Bobbins  v. 
Shelby  Taxing  District,  120  Id.,  489;  Leisy  v.  Hardin,  135  Id., 
100;  Lehigh  Valley  Railroad  v.  Pennsylcania,  145  Id,,  192;  W. 
U.  Tel.  Co.  V.  Texas,  105  Id.,  460;  Leloup  v.  Port  of  Mobile,  127 
Id.,  640. 

These  principles  were  acted  on  by  this  court  in  N.  ^  W.  R.  R. 
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Co,  V.  Commonwealth,  88  Va.,  95,  and  we  do  not  understand 
theiQ  to  be  controverted  in  the  pre8ent  case. 

But  does  the  statute,  the  validity  of  which  is  here  drawn  in 
question,  amount  to  a  regculation  of  commerce?  In  Western 
Union  Tel  Co,  v.  Pendleton,  122  tJ.  8.  347,  a  statute  of  Indiana 
was  held  to  be  repugnant  to  the  commerce  clause  of  the  con- 
stitution, so  far  as  it  attempted  to  regulate  the  delivery  of  dis- 
patches sent  from  that  State  into  other  States,  because,  as  the 
<;ourt  said,  conflicting  legislation  would  inevitably  follow  with 
reference  to  telegraphic  communications  between  different 
States,  if  each  State  was  vested  with  power  to  control  them 
beyond  its  own  limits. 

But  that  is  not  the  question  in  the  present  case,  nor  does 
the  reasoning  in  that  case  apply  to  this.  This  is  an  action  for 
the  failure  to  deliver  in  this  State  a  dispatch  sent  from  another 
State  and  deliverable  here,  under  a  statute  of  this  State. 
There  is  no  question  as  to  the  extra  territorial  operation  of  the 
statute,  and  it  will  be  time  enough  to  decide  that  question 
when  it  arises. 

It  has  been  argued  with  great  earnestness  that  the  statute 
amounts  to  a  regulation  of  inter-state  commerce,  but  we  are 
unable  to  come  to  that  conclusion.  If  it  can  be  said  to  affect 
<iommerce  at  all,  it  does  so  only  remotely  or  incidentally.  It 
prescribes  no  new  rule,  and  imposes  no  additional  dut}',  and 
60  far  as  the  delivery  of  telegrams  is  concerned,  it  simply  pre- 
scribes a  penalty  for  a  failure  to  deliver  where  the  regulations 
of  the  company  itself  require  such  delivery.  That  it  would 
be  competent,  moreover,  ibr  the  State  to  afford  redress  through 
her  courts,  according  to  the  common  law,  for  the  negligent 
failure  of  a  telegraph  company  to  deliver  a  dispatch  sent  from 
another  State,  is  unquestionable,  and  if  this  may  be  done,  it  is 
equally  competent  for  the  State  to  seek  by  legislation  in  advance 
to  prevent  such  violation  of  duty. 

We  think  the  case  is  within  the  principle  of  the  decision  in 
Sherlock  v.  Ailing,  93  U.  S.,  99,  namely,  that  "the  legislation 
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of  a  State,  not  directed  against  commerce  or  any  of  its  regula- 
tions, but  relating  to  the  rights^  duties^  and  liabilities  of  citizenSy 
and  only  indirectly  and  remotely  affecting  the  operations  of  commerce^. 
is  of  obligatory  force  upon  citizens  within  its  territorial  juris- 
diction, whether  on  land  or  water,  or  engaged  in  commerce,, 
foreign  or  inter-state,  or  in  any  other  pursuit." 

This  principle  was  applied  and  amplified  in  Smith  v.  Ala- 
bamay  124  U.  S.,  465,  and  again  in  Nashville^  ^c,  Ry,  Co,  v. 
Alabama,  128  Id.,  96. 

In  the  Smith  case  the  question  was  whether  a  statute  of 
Alabama,  making  it  unlawful  for  any  locomotive  engineer  to 
drive  or  operate  an^'  train  of  cars  without  having  been  first 
examined  and  licensed,  was  in  contravention  of  the  commer- 
cial power  of  Congress,  so  far  as  it  applied  to  engineers 
employed  on  inter-state  trains ;  and  it  was  held  that  it  was 
not.  After  a  tuU  consideration  of  the  case  the  conclusions  an- 
nounced were  (1)  that  the  statute  was  not  in  its  nature  a  regu- 
lation of  commerce;  (2)  that  it  was  properly  an  act  of  legisla- 
tion within  the  reserved  power  of  the  State  to  regulate  the 
relative  rights  and  duties  of  persons  within  the  State,  so  as  to 
secure  safety  of  persons  and  property;  and  (3)  that  so  far  as  it 
affected  inter-state  commerce,  it  did  so  only  indirectly,  and  not 
so  as  to  burden  or  impede  such  commerce. 

In  the  course  of  the  opinion  it  was  said,  by  way  of  illustra- 
tion, that  a  common  carrier,  although  engas^ed  in  inter-state 
commerce,  is  liable,  according  to  the  local  laws  of  the  particu- 
lar State  in  which  he  may  be  guilty  of  any  nonfeasance  or  mis- 
feasance, as,  for  example,  for  his  failure  to  deliver  good^  at  the 
proper  time  and  place,  or  for  injuries  to  passengers  caused  by 
his  negligence,  and  that  in  neither  case  would  it  be  a  defence 
that  the  law  giving  the  right  of  redress  was  void  as  being  an 
unconstitutional  regulation  of  commerce  by  the  State. 

These  views  were  repeated  in  the  case  in  128  U.  S.,  above 
cited,  where  a  statute  of  Alabama,  requiring  the  examination 
of  certain  railway  employees  with  respect  to  their  powers  of 
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vijiion,  was  sustained,  and  held  not  to  be  a  regulation  of  com- 
merce. The  provisions  of  the  statute,  like  those  of  the  statute 
upheld  in  the  Smith  case,  were  held  to  be  but  parts  of  that 
local  law  which  governs  the  relation  between  carriers  of  pas- 
sengers and  merchandise  and  the  public  who  employ  them, 
which,  as  respects  inter-state  commerce,  are  not  displaced 
until  they  come  in  conflict  with  an  express  enactment  of  Con- 
gress. And  after  quoting  from  the  opinion  in  the  Smith  case, 
it  was  added  that  what  the  State  may  punish  or  aflbrd  redress 
for,  when  done,  it  may  seek  by  proper  precautions  in  advance 
to  prevent. 

In  Sherlock  v.  AUing,  supra^  the  main  point  was  whether  a 
state  statute  giving  a  right  of  action  to  the  personal  represen- 
tative of  a  deceased  person,  whose  death  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  could  be  constitutionally  applied 
to  the  case  of  a  loss  of  life  by  a  collision  between  steamboats 
navigating  the  Ohio  river  engaged  in  inter-state  commerce. 
The  defendant's  contenti(m  was  that  the  statute  enlarged  the 
liability  of  parties  for  such  torts,  and,  if  applied  to  marine 
torts,  would  constitute  a  new  burden  on  commerce.  But  this 
view  was  rejected,  and  the  statute  was  held  a  valid  addition  to 
and  amendment  of  the  general  law  of  the  State,  which  did 
not,  within  the  meaning  of  the  Constitution,  place  a  burden 
on  commerce,  or  amount  to  a  regulation  thereof.  And  refer- 
ring to  previous  decisions,  relied  on  by  the  defendant,  it  was 
said  that  the  legislation  adjudged  invalid  in  those  cases  "cre- 
ated in  the  way  of  tax,  license  or  condition,  a  direct  burden 
on  commerce,  or  in  some  way  directly  interfered  with  its  free- 
dom." 

Tested  by  these  principles,  section  1292  of  the  Code  is  not 
open  to  the  objection  that  has  been  urged  against  it.  It  is  not, 
in  a  legal  sense,  a  burden  upon  or  a  regulation  of  commerce, 
nor  does  it  conflict  with  any  act  of  Congress.  It  is  simply,  as 
was  the  legislation  involved  in  the  cases  just  mentioned,  an 
amendment  or  enlargement  of  the  local  law,  which  is  subject 


Digitized  by 


Google 


Western  Union  Tel.  Co.  v,  Tyler.  808 

Opinion. 

to  modification  by  the  legislature,  and  which  regulates  the 
relative  rights  and  duties  of  telegraph  companies  and  persons 
doing  business  with  them  in  this  State.  It  is,  of  course,  com- 
petent for  Congress,  in  the  exercise  of  its  plenary  power  in  the 
matter,  to  prescribe  specific  regulations  touching  foreign  or 
inter-state  commerce,  which  regulations  would  supersede  all 
conflicting  local  law  which  even  indirectly  affects  such  com- 
merce. But  until  some  such  action  is  taken  by  Congress  we 
are  obliged  to  hold  that  section  1292  is  a  valid  enactment. 

The  following  extract  from  the  opinion  in  Smith  v.  Alabama^ 
is,  mutatis  mutavdis,  no  less  applicable  to  this  case  than  to  that. 
There  it  was  said : 

"  But  for  the  provisions  on  the  subject  found  in  the  local 
law  of  each  Sta^e,  there  would  be  no  legal  obligation  on  the 
part  of  the  carrier,  whether  ex  contractu  or  ex  delicto,  to  those 
who  employ  him ;  or  if  the  local  law  is  held  not  to  apply 
where  the  carrier  is  engaged  in  foreign  or  inter-state  com- 
merce, then,  in  the  absence  of  laws  passed  by  Congress  or 
presumed  to  be  adopted  by  it,  there  can  be  no  rule  of  decision 
based  upon  rights  and  duties  supposed  to  grow  out  of  the  rela- 
tion of  such  carriers  to  the  public  or  to  individuals.  In  other 
words,  if  the  law  of  the  particular  State  does  not  govern  that 
relation,  and  prescribe  the  rights  and  duties  which  it  implies, 
then  there  is  and  can  be  no  law  that  does  until  Congress  ex- 
pressly supplies  it,  or  is  held  by  implication  to  have  supplied 
it,  in  cases  within  its  jurisdiction  over  foreign  and  inter-state 
commerce.  The  failure  of  Congress  to  legislate  can  be  con- 
strued only  as  an  intention  not  to  disturb  what  already  exists, 
and  is  the  mode  by  which  it  adopts,  for  cases  within  the  scope 
of  its  power,  the  rule  of  the  State  law,  which  until  displaced, 
covers  the  subject." 

The  result  of  these  views  is  that  the  judgment  complained 
of  must  be  affirmed. 

Judgment  affirmed. 
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Richmond  &  Danville  Railroad  Co.  v.  Dudley. 

November  16th,  1893. 

1.  Employees — Injuries — ContribtUorynegligence — Disobedience. — Where,  con- 

trary  to  rules,  conductor  allowed  cars  to  be*  shifted  and  run  down  grade 
without  an  engine  to  control  them,  and  whilst  he  was  between  the  care, 
a  brakeman,  without  objection  from  the  conductor,  caused  another  car 
to  run  down  the  same  way,  which,  by  reason  of  defective  brakes,  could 
not  be  controlled,  and  struck  the  first-named  cars  with  such  violence 
that  the  conductor  was  injured, 
Held  : 

The  conductor  cannot  recover  on  account  of  his  own  negligence  and 
disobedience  of  the  rules. 

2.  Idem — Presumption. — Railroad  companies  are  entitled  to  presume  that  cars 

delivered  to  them  by  connecting  companies  are  in  proper  condition. 

3.  InYMr^ Failure  to  inspect. — Conductors  who  are  required  by  the  rules  to 

inspect  all  cars  picked  up  in  transit,  cannot  recover  for  injuries  received 
by  them  by  reason  of  their  failure  to  inspect  such  cars. 

Error  to  judgment  of  circuit  court  of  Culpeper  couuty,  ren- 
dered March  25,  1S92,  in  an  action  of  trespass  on  the  case, 
wherein  David  Dudley,  the  defendant  in  error,  was  plaintiff, 
and  the  liichmond  and  Danville  Railroad  Company,  the  plain- 
tiff in  error,  was  defendant.     Opinion  states  the  case. 

Wm,  H.  Payne  and  J,  C.  Gibson^  for  plaintiff  in  error. 

F.  L.  Smith  and  Edmund  Burke,  for  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 
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A  transcript  of  the  record,  including  a  certificate  of  all  the 
evidence  adduced  before  the  jury  at  the  trial,  is  exhibited. 
After  the  evidence  was  all  in,  a  multitude  of  instructions  were 
presented  upon  both  sides,  some  of  which  were  granted  to 
plaintiff  and  defendant,  and  some  were  refused  to  both.  The 
jury  rendered  a  verdict  for  the  sum  of  $9,000  damages  against 
the  defendant,  which  verdict  the  defendant  moved  the  court 
to  set  aside,  because  the  verdict  was  contrary  to  the  law  and 
evidence;  because  of  misdirection  by  the  court;  because  the 
verdict  was  excessive;  and  because  of  misconduct  on  the  part 
of  the  jury;  which  said  motions  the  court  overruled,  and 
entered  judgment  upon  the  verdict.  A  demurrer  to  the  dec- 
laration, the  court  had  likewise  overruled. 

It  appears  from  the  record,  that  on  the  12th  of  December, 
1889,  the  plaintiff  below — defendant  in  error  here — a  freight 
conductor  in  the  employment  of  the  defendant  company,  was 
conducting  a  freight  train  from  Charlottesville  to  Alexandria. 
At  Culpeper,  an  intermediate  station,  he  received  a  telegraphic 
order  to  shift  certain  stock  cars  then  in  and  upon  a  side-track 
of  the  defendant's  road,  north  of  its  staticm  at  Culpeper  to 
another  side-track  of  the  defendant  south  of  its  station  at  Cul- 
peper, and  also  to  take  into  his  train  a  certain  car  loaded  with 
spokes,  which  was  in  and  upon  the  side-track  north  of  Cul- 
peper. The  conductor,  Dudley,  who  received  this  order,  di- 
rected his  men — including  a  brakeman  named  Munday — to  go 
and  shift  the  cars;  and  he  addressed  himself  to  the  undertak- 
ing of  the  removal  of  a  car  which  obstructed  the  street  in  the 
town  of  Culpeper.  The  men  whom  he  had  ordered  and  sent 
to  shift  the  cars  attempted  to  effect  the  shifting  by  dropping 
them  down  the  track  without  the  grasp  or  control  of  an  en- 
gine; and  his  attention  was  called  to  the  fact  that  two  of  the 
cars  so  dropped  down  the  track  were  running  down  the  grade 
without  any  one  upon  them — running  "wild,"  in  railroad  par- 
lance. The  conductor,  Dudley,  pursued,  overtook  and  stopped 
these  cars,  and  was  in  between  them,  endeavoring  to  get  a 
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Digitized  by 


Google 


306    Richmond  &  Danvillb  Railroad  Co.  v.  Dudley. 

Opinion. 

coupling  pin  out  of  the  drawhead  of  one  of  them,  when  Mua- 
day,  whom  he  had  sent  to  do  the  shifting,  removed  the  wooden 
chock  from  under  the  car  loaded  with  ppokes,  as  it  stood  at  the 
head  of  the  grade,  where  it  had  been  left  when  pushed  out  of 
the  siding,  and  put  his  shoulder  to  start  it,  when  it  went  down 
the  grade,  gathering  momentum  so  rapidly  that  it  got  beyond 
the  control  of  the  brake,  and  ran  with  great  velocity  and  vio- 
lence against  the  cars  which  Dudley  had  stopped,  and  caught 
and  mashed  and  severely  hurt  him  between  the  cars,  where  he 
had  placed  himself  in  the  endeavor  to  extricate  the  coupling 
pin  as  aforesaid;  whereupon  he  exclaimed:  "My  God!  Mon- 
day, you  have  killed  me;  how  often  have  I  told  you  about  this 
before?" 

Dudley  was  an  old  conductor  with  twenty  years'  experience 
in  railroad  service.  He  was  engaged  at  the  time  of  his  injury 
in  his  regular  and  appointed  work,  which  he  was  paid  to  per- 
form. By  the  rules  of  the  company,  which  were  placed  in  his 
hands  in  the  form  of  a  regular  book,  and  by  special  orders 
constantly  repeated,  he  was  instructed,  generally  and  particu- 
larly, as  to  his  duties.  He  represented  the  company,  com- 
manded the  crew  and  the  train,  and  was  responsible  for  the 
protection  of  the  company's  property.  By  the  rules  of  the 
company,  as  well  as  exnecessitate,  a  train,  once  launched  upon 
its  career,  must  be  under  the  absolute  control  of  one  person, 
whom  all  connected  with  the  conduct  of  the  train  are  in  duty 
bound  to  obey.  The  law  requires  and  approves  this  order  and 
discipline.  See  JR.  ^  A.  R.  R.  v.  Mooriy  78  Va.  (Hansbrough), 
745-750 ;  R.  ^  A.  R,  R.  v.  Johnson,  84  Va.  (Hansbrough),  713 ; 
Railroad  v.  Williams,  86  Va.  (Hansbrough),  176 ;  Railroad  v. 
Ayers,  84  Va.  (Hansbrough),  679 ;  Railroad  v.  Rudd,  86  Va. 
(Hansbrough),  648. 

Proper  rules  must  be  made,  and  the  conductor  must  obey 
and  enforce  them.  Donnelly  v.  N,  ^  W.  R,  i?.,  84  Va.  (Hans- 
brough), 858. 

Dudley  was  injured  sixty  miles  from  a  terminal  point,  while 
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its  train  was  out  upon  its  run,  and  where  he  was  in  absolute 
command.  The  order  which  set  the  cars  in  motion,  down 
grade,  without  the  control  and  grasp  of  an  engine,  in  gross 
violation  of  the  express  and  especial  rules  of  the  company, 
and  which  injured  him,  was  given  by  him  to  Munday,  whom 
he  knew  and  declared  to  be  an  open,  reckless,  and  frequent 
violator  of  that  particular  rule,  "  Z,"  which  explicitly  forbids 
the  attempt  to  shift  cars  without  the  connection  and  control  of 
an  engine,  yet  whose  disobedience  and  reckless  violation  of  the 
rules  of  the  company  he  never  reported.  He  turned  his  train 
and  his  own  special  duty  over  to  his  reckless  subordinate, 
absented  himself  from  the  operation  and  direction  of  the  shift- 
ing, and  observed  nothing  till  he  sees  the  car  flying  wildly 
down  the  grade  of  the  track  and  hears  the  shout,  "Look  out! 
there  goes  a  car  down  the  main  track  without  brakes  on  it." 
He  pursues  this  car,  leaps  upon  it,  and  rides  it  down  to  its 
destination.  He  knew  that  it  was  moving  in  gross  violation 
of  the  general  orders  and  express  rule  of  the  company,  yet 
with  this  disobedience  of  orders  by  his  subordinate  under  his 
eyes;  with  the  general  and  special  rules  of  the  company  in 
his  pocket,  he  did  not  give  even  a  hint  of  disapproval  of  any 
sort  of  the  dangerous  disobedience  and  misconduct  of  his  sub- 
ordinates, until  he  is  injured  by  it.  between  the  cars,  where  he 
had  placed  himself  in  violation  of  the  rules  of  the  company 
made  to  protect  him  and  the  property  of  the  company  from 
injury,  and  which  common  experience  and  prudence  advised 
him  was  a  most  perilous  position.  While  in  this  perilous  po- 
sition, his  disobedient  subordinates,  encouraged  by  the  approval 
of  his  silence,  launched  car  after  car,  four  in  all,  down  grade, 
in  defiance  of  Rule  "Z,"  without  even  a  forbidding  word  or 
waive  of  the  hand  from  him,  until  one,  heavily  loaded,  goes 
wildly  down  the  descending  grade,  acquiring  too  much  momen- 
tum to  be  controlled  by  its  brake,  which  Munday  applied  to 
it,  and  plunges  against  the  cars  which  he  had  stopped  and  be- 
tween which   he  had  placed  himself,  when  he,  instinctively, 
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recognized  the  cause  of  his  injury  by  the  exclamation,  "  My 
God,  Munday, you  have  killed  me!  •  How  often  have  I  told  or 
warned  you  of  this  before!"  It  is  clear  that  if  Dudley  had 
been  at  his  proper  post  of  duty  and  enforcing  obedience  to  the 
express  and  imperative  rule  of  the  company  as  to  the  only  al- 
lowable and  safe  mode  of  shifting  cars,  he  would  not  have  been 
hurt.  It  is  clear  that  if  Rule  "Z,"  so  often,  so  imperatively, 
and  so  constantly  repeated,  had  been  observed,  he  would  not 
have  been  injured.  If  he  had  even  used  reasonable  prudence 
in  keeping  from  between  the  wild-cat  cars,  or  had  simply  sig- 
nalled a  forbidding  disapproval  of  what  was  going  on  in  vio- 
lation of  rules  which  it  was  his  special,  peculiar,  and  paramount 
duty  to  enforce,  he  would  not  have  been  injured.  The  com- 
pany had  ordered  this  conductor  into  no  perilous  duty;  there 
was  absolutely  no  danger  in  shifting  cars  if  Rule  *'  Z  "  had 
been  observed;  and  the  company  had  taken  every  precaution 
to  impress  Rule  "Z"  upon  the  men,  and  it  was  present  only 
in  the  person  of  the  conductor,  who  defied  and  disobeyed  its 
rule,  and  who  had  promised  to  prevent  the  very  disaster  which 
was  caused  primarily  and  proximately  by  his  disobedience  and 
gross  negligence. 

It  is  claimed  that  the  brake  upon  the  car  loaded  with  spokes 
was  defective,  and  that  this  caused  the  injury.  But  the  answer 
to  this  is,  that  the  rules  of  the  company  made  it  the  express 
duty  of  the  conductor  to  see  to  the  careful  inspection  of  all 
cars  which  he  should  put  into  his  train  in  the  transit,  and  that 
this  duty  he  did  not  perform.  It  was  put  into  his  train  with- 
out inspection,  report  or  information  of  any  defect  whatever; 
it  was  carried  to  Manassas  and  thence  to  its  destination.  It 
was  a  Pennsylvania  car,  which  had  brought  freight  to,  and 
carried  freight  from  Culpeper  without  any  discovered  or  known 
defect  The  railroad  companies  in  handling  the  vast  mass  of 
commerce  which  burdens  their  roads,  have  a  right  to  presume 
that  cars  delivered  to  them  by  connecting  lines  of  great  rail- 
ways are  in  proper  condition.     McKinney  on  Fellow  Servants, 
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sec.  26;  Patterson  on  Railway  Accidents,  sec.  241;  21  Amer. 
and  English  Rep.,  561,  564;  15  Amer.  and  Eng.  Rep.,  196. 

It  is  not  required  that  railroad  companies  shall  have  inspec- 
tion shops  and  special  inspectors  all  along  the  line  of  their 
roads.  It  is  apparent  that  thev  are  largely  dependent  upon 
their  conductors,  into  whose  hands  their  trains  are  committed, 
whose  duty  it  is  to  inspect  any  cars  which  they  pick  up  and 
incorporate  into  their  trains  in  the  transit.  This  it  does  appear 
was  not  done  by  Dudley  or  his  subordinates  en  route.  But 
Dudley  himself  not  only  did  not  know  anything  about  the 
defective  brake,  but  he  is  quite  clear  and  certain,  that  in  spite 
of  the  numerous  warnings  that  he  had  given  to  Munday 
"about  this  thing  before,"  but  which  he  had  practically  con- 
cealed from  his  employees,  Munday  caused  the  accident  and 
not  a  defective  brake.  Munday  himself,  who  used  the  brake, 
knew  nothing  of  any  defect,  nor  did  Deland,  the  engineer. 
Thornbury,  an  exceedingly  swift  and  self-contradicted  witness, 
testified  that  he  shouted  to  Munday  "not  to  start  that  car,  it 
has  no  brake  on  it."  In  the  next  sentence  he  says,  "  Munday 
let  off  the  brake,"  which  he  had  just  sworn  was  not  there;  and 
after  the  car  had  got  far  down  the  hill  and  was  running  rapidly 
he  saj's  he.  called  to  Munday,  "not  to  let  it  get  the  start  of 
him,  the  brake  is  not  in  order."  When  examined  as  to  how 
he  knew  about  the  brake,  he  said  he  examined  it  after  the  acci- 
(few^,  and"had  no  opportunity  to  examine  it  before."  And 
when  confronted  with  his  testimony  on  a  former  trial,  as  to 
the  brake,  he  admits  that  "he  does  not  know  what  was  the 
matter  with  it." 

But,  even  if  it  were  conclusively  proved  that  the  brake  was 
defective,  the  conductor,  who  was  injured  by  its  being  set  in 
motion  by  his  own  negligence  and  disobedience  of  the  rules 
of  the  company,  cannot  recover.  The  promoting  and  the 
dominating  cause  of  the  injury  in  the  case,  which  controlled 
every  subsequent  event,  was  the  turning  of  the  cars  loose  upon 
the  track  and  ordering  the  shifting  to  be  done  without  an 
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engine,  in  violation  of  rule  *'  Z  "  of  the  company,  and  the 
failure  to  inspect  before  incorporating  the  car  in  the  train. 
See  McKinney  on  Fellow  Servants,  sec.  31,  George's  case,  88 
Va.  (Hansbrough)  223. 

The  foregoing  review  of  the  evidence,  bringing  us  to  the 
conclusion  that  the  appellee,  Dudley,  was  the  victim  of  his 
own  gross  negligence  and  disobedience  of  the  rules  of  the 
company,  and  cannot  recover  damages  for  his  own  wrong, 
renders  it  wholly  unnecessary  to  advert  to  the  errors  assigned 
as  to  the  instructions  given  and  refused  by  the  court.  We  are 
of  opinion  that  the  verdict  of  the  jury  and  the  judgment  of 
the  circuit  court  of  Culpeper  are  wholly  erroneous;  and  our 
judgment  is  to  reverse  and  annul  them. 

4 
Judgment  reversed. 
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Richmond. 

OsBURN  V.  Throckmorton. 

November  16th,  1893. 

Mabried  Women — Separate  estate — Transfer — Case  at  bar. — A  debt  secured  by 
trost  deed  on  land,  became,  under  the  creditor's  will,  the  separate  prop- 
erty of  a  married  woman,  with  whose  knowledge  and  consent  it  was 
settled  with  her  husband  in  the  purchase  of  land  that  was  conveyed  to 
her  and  yet  remains  hers.  Subsequently  the  bond  of  matrimony  be- 
tween them  was  annulled,  but  the  rights  of  property  were  left  by  the 
decree  as  they  stood  at  its  date.  Afterwards  she  claimed  the  debt  as  her 
property  and  as  unpaid,  alleging  her  ignorance  of  her  rights  under  act 
of  April  4,  1877,  at  the  time  of  the  settlement.  By  her  direction  the 
trustee  advertised  the  land  for  sale  under  the  trust  deed.  The  debtor 
obtained  an  injunction  to  the  sale. 

Hbld: 

1.  Under  that  act  a  married  woman  may  give  her  separate  estate  to 

her  husband,  and  her  ignorance  of  the  law  does  not  invalidate  the 
transaction. 

2.  The  rights  of  property  between  them  became  res  judicata  by  the 

decree  of  divorce. 

3.  The  injunction  was  rightly  perpetuated,  as  the  debt  has  been  paid, 
•  and  the  grantor  in  the  trust  deed  is  entitled  to  have  it  released. 

Appeal  from  decree  of  circuit  court  of  Loudoun  county, 
rendered  October  22,  1891,  in  a  chancery  suit  wherein  James 
B.  Throckmorton  was  complainant  and  Tovvnsend  M.  Osburn, 
trustee,  and  Annie  E.  Throckmorton  were  defendants.  The 
decree  being  adverse  to  the  defendants,  they  appealed.  Opin- 
ion states  the  ease. 

John  M.  OrVy  for  appellant. 
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Ed,  Nichols  and  Alexander  ^  Tibbs^  for  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  two  decrees  of  the  circuit  court  of 
Loudoun  county,  rendered  respectively  at  the  January  term, 
1891,  and  the  October  term,  1891.  The  bill  was  filed  in  this 
case  in  December,  1890,  to  enjoin  Osburn,  trustee,  from  sell- 
ing a  tract  of  land  in  Loudoun  county,  conveyed  to  him  as 
trustee  by  deed  dated  March  8, 1876,  executed  by  James  B. 
Throckmorton  and  Eliza  J.  Throckmorton,  his  wife,  to  secure 
the  payment  to  Joseph  Lodge  of  the  debt  therein  mentioned 
of  $2,000,  due  by  note  executed  by  the  said  James  B.  Throck- 
morton, dated  March  8,  1876.  The  ground  stated  in  the  bill 
upon  which  the  injunction  is  sought  is  as  follows :  The  said 
Joseph  Lodge  died  in  the  year  1877,  after  having  made  his 
will,  by  which  said  Osburn,  trustee,  was  appointed  the  execu- 
tor of  the  same.  That  during  the  first  year  of  said  executor's 
administration  of  said  estate  the  said  $2,000  was  fully  settled, 
and  was  charged  in  his  executorial  account  as  settled  and  col- 
lected, and  the  account  confirmed  more  than  ten  years  before, 
and  the  said  bond  evidencing  said  debt  was  surrendered  to  the 
debtor  as  paid.  But  the  trust  deed  executed  to  secure  the 
same  by  inadvertence  was  not  released,  though  discharged  in 
fact,  and  no  trust  remained  to  be  executed  by  said  trustee. 
That,  nevertheless,  the  said  Osburn,  trustee,  had  advertised 
the  said  land  for  sale,  as  was  shown  by  copy  of  advertisement 
exhibited  with  the  bill,  reciting  in  the  said  advertisement  that 
the  said  debt  secured  by  the  said  deed  was  now  the  property 
of  the  appellant,  Annie  E.  Throckmorton,  under  the  provi- 
sions  of  the  said  Lodge's  will,  of  which  he  is  the  executor. 
The  complainant  averred  that  the  will  of  Lodge  contained  no 
such  provision,  and  that,  being  the  executor  of  the  Lodge  will, 
Osburn,  trustee,  was  disqualified  from  acting  as  trustee  under 
the  deed.     The  injunction  was  awarded   by  the  judge  of  the 
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Loudoun  county  circuit  court  in  accordance  with  the  prayer 
of  the  bill  in  December,  1890.  At  the  January  term,  1891, 
of  the  said  court,  the  defendant,  Osburn,  trustee,  demurred  to 
the  bill  for  want  of  equity,  and  for  want  of  Mrs.  Annie  E. 
Throckmorton  as  a  party,  she  being  a  proper  party,  and 
answered:  That  he  admitted  that  the  debt  was  due  by  James 
B.  Throckmorton  and  note  given  and  secured  by  trust  deed, 
as  stated  in  the  bill,  conveying  the  said  tract  of  land  to  him 
as  trustee.  That  Lodge  made  his  will,  and  appointed  him 
executor  thereof,  etc.,  and  died,  as  charged  in  the  bill ;  but 
denied  that  the  said  debt  had  been  paid,  and  the  bond  deliv- 
ered as  settled  to  the  debtor,  stating  that  he,  as  trustee,  had 
been  required  by  Annie  E.  Throckmorton,  the  owner  of  the 
debt  secured  under  the  said  deed,  to  execute  the  same  by  the 
sale  of  the  said  land.  That  it  is  true  that  the  will  of  Lodge 
did  not  mention  the  said  debt,  and  provide  that  it  should  be 
paid  to  Annie  E.  Throckmorton,  but  that  it  became  her  prop- 
erty under  the  said  will,  her  mother,  Mary  A.  Humphrey, 
being  entitled  to  a  portion  of  his  estate  under  the  will ;  and 
that  she  had  died  and  left  three  children — to  wit,  Abner  Ed- 
ward Humphrey,  Virginia,  wife  of  Voiney  Osburn,  and  said 
Annie,  then  the  wife  of  Mason  Throckmorton,  son  of  said 
James B.  Throckmorton, the  complainant;  and  that  said  Annie 
E.  was  entitled  to  one-third  of  the  said  legacy  to  her  mother, 
which,  under  the  laws  of  Virginia,  in  July,  1877,  was  her  sepa- 
rate property.  That  under  the  distribution  of  the  estate  this 
bond  in  question  was  allotted  to  the  children  of  Mary  C.  Hum- 
phrey, and  was  then  allotted  to  Annie  E.,  and  received  by  her 
husband,  Mason  Throckmorton,  and  taken  into  his  possession, 
and  his  (Osburn's)  connection  with  the  said  bond  as  executor, 
ceased  when  he  assented  to  this  legacy,  and  he  had  no  further 
concern  with  it,  and  was,  therefore,  not  disqualified  by  reason 
of  his  being  executor  from  acting  as  trustee  to  execute  the 
said  trust;  and  moved  the  dissolution  of  the  injunction  awarded 
in  the  case.     A  decree  in  the  said  court,  rendered  on  the  22d 
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day  of  October,  1890,  in  a  cause  in  the  said  court  between  Ma- 
son Throckmorton  and  his  wife,  whereby  a  divorce  a  vinc\do 
matrimomi  was  granted  the  husband  against  the  said  Annie, 
his  wife,  was  exhibited  with  the  said  answer;  and  at  the  Jan- 
uary term,  1891,  a  decree  was  rendered  in  the  said  cause, 
whereby  the  demurrer  to  the  bill  was  overruled,  and  on  hia 
motion  leave  was  given  the  plaintiff,  James  B.  Throckmorton, 
to  amend  his  bill,  making  Annie  E.  Throckmorton  a  party 
defendant  thereto,  which  was  filed  accordingly ;  and  it  was 
set  forth  by  way  of  amendment  that  the  whole  of  the  said 
$2,000  bond  did  not  pass  to  said  Annie  as  her  share,  but  that 
$827  06  was  in  excess  of  her  share,  and  was  due  to  the  said 
Abner  Edward,  and  he  paid  this  to  him  by  a  new  bond  for 
that  amount,  with  security,  which  was  accepted  by  said  Abner, 
and  surrendered  on  his  part.  The  residue  belonged  to  Annie. 
The  bill  then  states  how,  in  detail,  the  debt  was  paid  to  Masou, 
about  which  Annie  was  consulted  with  reference  to  the  pay- 
ment of  the  said  debt  to  her  husband  by  a  conveyance  to  him 
of  property  and  land,  and  that  the  said  settlement  made  De- 
cember 25,  1878,  was  with  her  knowledge,  and  had  her  ap- 
proval and  consent,  and  he  (the  complainant)  had  never  heard 
from  her  a  word  of  dissent  or  disapproval  until  about  the  time 
the  land  was  advertised  for  sale.  That  up  to  188)  the  rela- 
tions of  Mason  and  Annie  to  each  other  as  husband  and  wife 
were  such  as  are  usual  between  husband  and  wife.  That  in 
1878  Mason  bought  a  tract  of  land  worth  $1,600,  and  had  the 
deed  made  to  his  said  wife,  without  her  knowledge  until  he 
informed  her,  which  is  still  hers ;  and  he  gave  her  large  sums, 
stated  in  the  bill,  exceeding,  with  the  said  land,  the  amount 
received  in  the  said  Lodge  debt  by  her  husband.  In  1880 
Mason  and  Annie  were  divorced,  and  Annie  required  to  pay 
the  costs.  That  there  had  been  a  complete  settlement  between 
him  and  Mason,  with  which  Annie  had  remained  satisfied 
until  the  disagreement  between  her  and  her  husband.  An- 
nie answered,  and  made  general   denials  of  consent  on  her 
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part  to  the  delivery  to  her  husband  of  her  property  in  ques- 
tion, and  emphasizes  her  ignorance  of  her  rights  under  the 
act  of  4th  of  April,  1877,  known  as  the  "  Married  Woman's 
Act,"  and  th^t  the  said  act  made  this  property  her  separate 
estate.  But  in  the  evidence  it  is  shown  that  she  knew  all 
about  it,  and  was  a  party  to  its  delivery  to  her  husband,  and 
to  the  purchase  of  the  Throckmorton  place,  subject  to  liens 
on  it  belonging  to  her  husband's  mother.  And  in  her  deposi- 
tion she  admits  that  she  knew  that  it  was  handed  to  her  hus- 
band, and  on  cross-examination  that  she  gave  her  consent  to  its 
investment  in  the  farm,  and  that  she  was  present  at  the  divi- 
sion of  the  Lodge  estate  and  delivery  of  the  J.  B.  Throckmor- 
ton note  to  her  husband.  In  the  suit  of  Throckmorton  v. 
Throckmorton^  referred  to  above,  and  decided  in  this  court  April 
10,  1890,  which  was  a  suit  between  the  said  Mason  and  Annie, 
his  wife,  for  divorce  a  vinculo  matrimonii,  and  reported  in  86 
Va.,  768,  the  said  Annie  asserted  her  claims  against  her  hus- 
band tor  large  sums  of  money  belonging  to  her,  amounting  to 
$10,000,  which  he  had  received  for  her,  and  which  sums  in- 
cluded the  debt  in  question  here,  as  she  says  in  her  deposition 
in  this  case.  In  that  suit  her  claim  was  deitided  against  her, 
and  her  husband  was  divorced  at  her  costs. 

The  first  question  we  are  to  consider  is  the  effect  of  this 
transfer  of  her  rights  by  the  married  woman  to  her  husband, 
and  consenting  to  its  investment  in  a  particular  manner,  or  to 
its  use  by  him.  Can  the  transaction  be  avoided  upon  the 
ground  that  she  was  ignorant  of  the  law  affecting  the  subject? 
If  upon  the  mere  ground  of  ignorance  of  the  law  men  were 
admitted  to  overhaul  or  extinguish  their  most  solemn  contracts, 
and  especially  those  which  have  been  executed  by  a  complete 
performance,  there  would  be  much  embarrassing  litigation  in 
all  judicial  tribunals,  and  no  small  danger  of  injustice  from 
the  nature  and  difficulty  of  the  proper  proofs.  Lyon  v.  Rich- 
mondy  2  John.  Ch.,  51,  60;  Shotwell  v.  Murray,  1  Johns.  Ch., 
512;  Stmrs  v.  Barker^  6  Johns.  Ch.,  169, 170;  Story,  Eq.  Jur., 
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§111.  The  presumption  is  that  every  person  is  acquainted 
with  his  own  rights,  provided  he  has  had  a  reasonable  oppor- 
tunity to  know  them ;  and  nothing  can  be  more  liable  to  abuse 
than  to  permit  a  person  to  reclaim  his  property  upon  the  mere 
pretense  that  at  the  time  of  parting  with  it  he  was  ignorant  of 
the  law,  acting  on  his  title.  Proctor  v.  Thrall,  22  Vt.,  262. 
Ignorance  of  the  law  does  not  aflfect  agreements  in  courts  of 
equity,  nor  excuse  from  the  legal  consequences  of  particular 
acts.  1  Pombl.  Eq.,  c.  2,  §7,  note  2;  1  Madd.  Ch.  Pr.,  60; 
Hunt  V.  Rousmaniere,  1  Pet.,  1,  16,  16;  1  Story  Eq.  Jur., 
§§112,113,  115,  116.  A  married  woman  possessed  of  sepa- 
rate property,  as  to  which  she  has  a  general  right  of  disposal, 
may  bestow  it  upon  her  husband  as  well  as  upon  a  stranger, 
and  courts  of  equity  will  sanction  such  disposition  when  made 
by  the  wife.  Story,  Eq.  Jr.,  §§  1395-1397.  And,  as  was  said 
by  this  court  in  Beecher  v.  Wilson^  84  Va.,  813,  the  married 
woman's  act  of  April  4,  1877,  does  not  prevent  a  wife  from 
giving  her  property  to  her  husband  if  she  pleases;  nor  does  it 
abrogate  the  presumption  that  under  circumstances  such  as 
obtained  in  this  case  she  has  done  so.  (Opinion  by  Fauntle- 
roy,  J.) 

It  is  further  insisted  by  the  appellee  that  the  decree  of  the 
circuit  court  perpetually  enjoining  the  sale  is  right  for  another 
reason.  In  the  divorce  suit  of  Throckmorton  v.  Throckmorton^ 
supra^  the  question  as  to  property  rights  of  the  wife  was  raised, 
and  by  the  decree  in  that  cause  they  were  disposed  of  by  the 
decree  of  absolute  divorce,  without  settling  the  property  rights, 
and  the  rights  of  property  were  left  where  they  were  at  the 
date  of  the  decree.  Porter  v.  Porter^  27  Gratt.,  599.  These 
rights  certainly  might  have  been  disposed  of  in  the  divorce 
suit,  and  so  the  matter  is  res  adjudicata.  Campbell  v.  Campbell, 
22  Gratt.,  666;  Flndlai/  v.  TVigg,  83  Va.,  543.  The  debt  in 
controversy  has  been  fully  paid  and  discharged,  the  appellee  is 
entitled  to  hold  the  land  free  and  released  from  the  lien  of  the 
trust  deed ;  and  it  was  the  duty  of  the  creditor  within  ninety 
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days  to  have  entered  upon  the  margin  of  the  book  where  such 
deed  is  recorded  a  release  thereof,  under  our  statute,  and  for 
failure  to  do  so  he  is  liable  to  a  fine  of  twenty  dollars.  Code 
of  Virginia,  §  2498.  There  was  no  error  in  the  decree  of  the 
circuit  court  complained  of  and  appealed  from  here,  and  the 
same  is  affirmed. 


Fauntlbroy,  J.,  dissented. 
Decree  affirmed. 
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Welch  v.  Commonwealth. 

NovEMBEB  16th,  1893. 

1.  Criminal  Proceedings — Continuances. — For  the  principles  on  which  con- 

tinuances are  granted  in  criminal  cases  see  opinion  of  Lacy,  J. 

2.  Idem— Case  at  bar. — A  days  before  trial  a  summons  was  issued  and  deliv- 

ered to  the  sheriff  for  a  witness  residing  in  the  same  town.  The  sum- 
mons was  returned  "not  found.'*  Defendant  made  affidavit  to  his 
materialty  and  that  he  could  not  safely  go  to  trial  without  him.  Trial 
court  overruled  the  motion  for  continuance  on  the  sole  ground  that  the 
statements  of  the  defendant  under  oath  were  not  to  be  credited. 
Held: 

Error. 

Error  to  judgment  of  corporation  court  of  city  of  Norfolk, 
rendered  March  7,  1893,  whereby  John  Welsh,  the  plaintiff  iu 
error,  was  sentenced  to  confinement  in  the  penitentiary  for  the 
period  of  seven  years.     Opinion  states  the  case. 

John  NeeJy^  for  the  plaintiff  in  error. 

Attorney' General  R.  Taylor  Scott,  for  commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  corporation  court 
of  Norfolk  for  grand  larceny  on  the  7th  day  of  March,  1893, 
and  on  the  24th  day  of  the  same  month  he  was  tried  by  a  jury 
and  convicted,  and  his  term  of  imprisonment  fixed  at  seven 
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years  in  the  penitentiary.  The  accused  moved  the  court  to 
set  aside  the  said  verdict  and  grant  to  him  a  new  trial ;  but  the 
court  overruled  the  motion  and  rendered  judgment  in  accord- 
ance with  the  verdict,  and  the  prisoner  excepted.  The  prisoner 
thereupon  brought  the  case  here  by  writ  of  error.  There  were 
two  exceptions  taken  by  the  plaintitt'  in  error  to  the  rulings  of 
the  court,  which  are  assigned  as  error  here.  The  first  is  that 
on  the  calling  of  the  case  the  defendant  moved  the  court 
to  continue  the  case,  on  the  ground  of  the  absence  of  a  wit- 
ness wanted  in  his  defence,  and  in  support  of  the  motion  filed 
the  following  aflSdavit:  "John  Welsh,  the  defendant,  being 
first  duly  sworn,  says  that  upon  the  trial  of  the  above-men- 
tioned indictment  he  desires  to  introduce  Sidney  Hoffheimer 
as  a  witness  in  his  behalf;  that  said  HoflTheimer  was  present 
in  the  city  of  Norfolk  at  the  time  of  the  occurrences  which 
constitute  the  subject  of  said  indictment;  that  he  is  a  mate- 
rial witness  for  the  defendant,  and  can  prove  facts  not  within 
the  knowledge  of  any  other  witness  procurable  by  the  defend- 
ant; that  this  defendant  has  caused  to  be  issued  subpoenas  for 
the  attendance  of  this  witness,  returnable  to  the  first  day  of 
this  term  and  to  this  day,  directed  to  the  sergeant  of  the  city 
of  Norfolk,  which  subpoenas  have  been  returned  'Not  found;' 
that  the  said  witness  has  not  been  kept  from  attendance  by  the 
solicitation  or  procurement  of  this  defendant,  or  by  any  con- 
nivance of  his,  and  that  he  has  used  every  effort  in  his  power, 
in  addition  to  the  issuing  of  process  as  aforesaid,  to  secure  his 
attendance."  Subscribed  and  sworn  to  the  same  day.  The 
court  overruled  this  motion,  and  ordered  the  trial  to  proceed, 
and  the  defendant  was  found  guilty  by  the  jury,  as  stated 
above. 

In  support  of  his  motion  to  set  aside  the  verdict  and  grant 
him  a  new  trial  the  defendant  filed  another  aflidavit,  as  follows: 
"John  Welsh,  the  defendant,  being  first  duly  sworn,  says  that 
Sidney  HoflTheimer,  the  witness  mentioned  by  him  in  a  pre- 
vious aflidavit,  filed  upon  his  motion  for  a  continuance  of  this 
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case,  is  a  resident  of  the  city  of  Norfolk,  and,  as  this  defend- 
ant believes,  is  only  temporarily  out  of  the  said  city.  This 
defendant  believes  that  the  attendance  of  the  said  Hoffheimer 
can  be  procured  at  the  May  term  next  ot  this  court.  He  says 
that  the  said  Hoffheimer  was  present  at  the  time  when  and 
place  where  the  larceny  charged  in  the  indictment  is  alleged 
to  have  been  committed  by  this  defendant,  and  this  defendant 
verily  believes  from  statements  subsequently  made  by  said 
Hoffheimer  to  him,  will  swear  that  this  defendant  did  not 
commit  the  same."  Subscribed  and  sworn  to  the  31st  day  of 
March,  1893.  But  the  court  refused  to  allow  the  said  affidavit 
to  be  filed,  or  to  consider  the  same  in  connection  with  said 
motion  for  a  new  trial,  to  which  action  and  ruling  of  the  court 
the  prisoner  again  excepted,  and  filed  his  bill  of  exceptions. 
The  defendant  filed  a  third  bill  of  exceptions  to  the  action  of 
the  court  in  overruling  his  motion  to  set  aside  the  verdict  and 
grant  to  him  a  new  trial.  This  is  the  whole  case  as  it  appears 
here;  and  the  main  question  is  whether  the  court  below  erred 
in  refusing  to  continue  the  case,  on  the  motion  of  the  defend- 
ant, on  account  of  the  absence  of  a  material  witness. 

The  rule  upon  which  the  court  proceeds  in  considering  a 
motion  for  a  continuance  is  well  settled,  and  has  oflen  been 
the  subject  of  decision  in  this  court.  In  HewiWs  Case^  17 
Gratt.,  629,  Judge  Moncure  said  on  this  subject:  "Amotion 
for  a  continuance  is  addressed  to  the  sound  discretion  of  the 
court,  under  all  the  circumstances  of  the  case;  and  though  an 
appellate  court  will  supervise  the  action  of  an  inferior  court 
on  such  a  motion,  it  will  not  reverse  a  judgment  on  that 
ground,  unless  such  action  was  plainly  erroneous.  As  a  gen- 
eral rule,  when  a  witness  for  a  party  fails  to  appear  at  the  time 
appointed  for  a  trial,  if  such  party  show  that  a  subpoena  for 
the  witness  has  been  returned  executed,  or,  if  not  so  returned, 
was  delivered  to  the  proper  officer  of  the  county  or  corporation 
in  which  the  witness  resides  a  reasonable  time  before  the  time 
for  the  trial,  and  shall  swear  that  the  witness  is  material,  and 
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that  he  cannot  safely  go  to  trial  without  his  testimony,  a  con- 
tinuance ought  to  be  granted.  The  party  thus  shows  prima 
facie  that  he  is  not  ready  for  trial,  though  he  has  used  due  dili- 
gence to  be  so;  and,  in  the  absence  of  anything  to  show  the 
contrary,  the  court  ought  to  give  him  credit  for  honesty  of  in- 
tention, and  continue  the  case,  if  there  be  reasonable  ground 
to  believe  that  the  attendance  of  the  witness  at  the  next  term 
of  the  court  can  be  secured;  especially  if  the  case  has  not  been 
before  continued  for  the  same  cause.  But  circumstances  may 
satisfy  the  court  that  the  real  purpose  of  the  party  in  moving 
for  a  continuance  is  to  delay  or  evade  the  trial,  and  not  to  pre- 
pare for  it ;  and  in  such  case,  of  course,  the  motion  ought  to 
be  overruled."  See  3  Kob.  Pr.  (Old),  140,  141;  Savage,  C.  J., 
in  People  v.  Vermilyea^  7  Cow.,  383;  State  v.  LeiviSy  1  Bay,  1; 
Com.  V.  Knapp,  9  Pick.,  515;  RassdVs  Case,  28  Gratt,  936; 
opinion  of  Burks,  J.,  citing  and  approving  Judge  M«)ncure's 
opinion  in  HewitVs  Case,  supra;  Gwatkin  v.  Gtm.,  10  Leigh, 
687;  Walton^s  Case,  32  Gratt,  863,  opinion  of  Judge  Moncure, 
a  case  very  similar  to  this  case;  Hook  v.  Nanvy,  4  Hen.  &  M., 
157,  note ;  Higginbotham  v.  Chawberlayne,  4  Munf.,  547 ;  Deford 
V.  Hayes,  6  Munf,  390;  Harris  v.  Harris,  2  Leigh,  584;  Har- 
man  v.  Howe,  27  Gratt.,  676;  Bland  ^  Giles  County  Judge  Case, 
33  Gratt.,  447.  The  authorities  on  this  subject  are  collated  in 
an  admirable  article  in  3  Amer.  &  Eng.,  Enc.  Law,  804,  821. 
In  this  case  only  a  few  days  had  elapsed  between  the  indict- 
ment and  the  trial.  A  summons  for  the  witness  had  been 
placed  in  the  hands  of  the  sheriff  for  the  witness,  who  resided 
in  the  same  town.  It  was  returned  ''not  found,"  and  the  wit- 
ness was  not  present.  No  lack  of  diligence  appears  or  is  hinted 
at  on  the  part  of  the  prisoner.  lie  made  affidavit  in  due  form 
to  the  materiality  of  the  witness,  and  the  necessity  for  his 
presence  at  the  trial  to  prevent  a  miscarriage  of  justice.  The 
court  overruled  the  motion  for  a  continuance  upon  the  sole 
ground,  as  appears  from  these  circumstances,  that  the  state- 
ments of  the  prisoner  under  oath  and  uncontradicted  were  not 
Vol.  xc — 41 
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credited  by  the  court;  because,  if  the  statements  had  been 
credited  by  the  court,  it  is  not  reasonable  to  consider  that  the 
motion  would  have  been  overruled  by  the  court.  We  think 
the  court  erred  in  refusing  to  continue  the  case  under  these 
circumstances.  The  court  should  have  given  the  prisoner 
credit  for  honesty  of  intention,  as  is  said  in  all  the  cases,  and 
ought  to  have  continued  the  case.  For  this  error  of  the  said 
court  the  said  judgment  must  be  reversed  and  annulled,  and 
the  case  remanded  for  a  new  trial  to  be  had  therein. 

Judgment  reversed. 
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Chase  v.  Miller. 
November  16th,  1893. 

Rbscmsion — Fraxid — Evidence — Case  at  bar, — Vendor  sued  to  rescind  sale  of 
land  on  the  ground  that  vendee  misrepresented  his  ability  to  pay. 
Vendor  was  informed  that  vendee  expected  certain  money.  After  the 
sale,  but  before  vendee  was  put  into  possession,  he  told  the  former  he 
was  disappointed  in  his  expectation.  The  cash  payment  was  made,  but 
not  so  the  deferred  payments.  The  vendor  knowing  the  vendees  dis- 
appointment, sought  to  enforce  the  contract.  There  was  no  evidence  of 
fraudulent  representations,  though  present  insolvency  was  proved. 

Hbld: 

Vendor  was  not  entitled  to  rescind  the  sale,  his  remedy  being  to  ask 
for  specific  performance  and  sale  of  the  land. 

Argued  at  Staunton.     Decided  at  Richmond. 

Appeal  from  decree  of  circuit  court  of  Frederick  county, 
rendered  July  15,  1892,  in  a  chancery  suit,  wherein  J.  M. 
Miller  was  complainant,  and  W.  C.  Chase,  the  appellant,  was 
defendant.     Opinion  states  the  case. 

Holmes  Conrad,  for  appellant. 

John  J.  Williams,  for  appellee. 

Lacy,  J.  delivered  the  opinion  of  the  court. 

The  bill  was  filed  in  this  cause  by  the  appellee,  J.  M.  Miller, 
seeking  the  rescission  of  a  contract  between  him  and  the 
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appellant,  W.  C.  Chase,  for  the  sale  by  Miller  to  Chase  of  a 
tract  of  land  called  "  Vaucluse,"  situated  in  the  said  county, 
executed  April  18,  1892,  under  which  Miller  had  put  Chase  in 
possession;  and  to  reinvest  Miller  with  the  title,  legal  and 
equitable^  and  to  restore  Miller  to  the  possession ;  to  have  an 
account  of  the  payments  made  by  Chase,  and  for  the  appoint- 
ment of  a  receiver  te  take  charge  of  the  tract  of  land  in  ques- 
tion; and  for  an  account  of  the  rents,  profits,  and  proceeds  of 
the  land;  and  praying  an  injunction  to  enjoin  and  restrain  the 
defendant  and  his  agents  from  disposing  of  any  proceeds  of 
the  land,  leasing  or  renting  or  selling  the  same,  or  any  part 
thereof,  and  from  cutting  wood  from  the  land.  The  ground 
upon  which  the  rescission  is  asked  is  that  the  defendant  frau- 
dulently deceived  the  plaintiff  as  to  his  means  of  paying  for 
the  land,  falsely  stating  that  he  had  made  sales  of  valuable 
property,  by  the  proceeds  of  which  he  could  pay  for  the  land. 
The  defendant  demurred  and  answered.  In  his  answer  he 
denied  that  he  had  ever  made  any  false  or  fraudulent  repre- 
sentations as  an  inducement  to  the  sale;  that  at  the  time  of 
the  purchase  he  had,  in  his  opinion,  ample  means  to  pay  for 
the  land;  that  he  had  made  some  payments,  and  had  used  his 
best  ability  to  make  sale  of  enough  of  his  property  to  meet 
this  indebtedness,  but  had  been  disappointed.  The  depositions 
are  taken,  which  show  that  the  seller  was  anxious  to  sell  and 
the  buyer  equally  anxious  to  buy  at  the  price  demanded.  The 
dispute  between  them  was  not  as  to  the  price  of  the  property, 
but  as  to  the  terms  of  payment.  The  seller  demanded  $15,000 
for  the  land,  and  the  buyer  agreed  to  pay  that  sum  for  it.  But 
the  seller  demanded  a  down  payment  of  $5,000;  but  the  buyer 
did  not  agree  to  this,  because,  as  he  stated,  it  was  out  of  his 
power  to  pay  so  much  cash.  Finally,  at  the  railway  station, 
when  they  were  awaiting  the  train  upon  which  the  proposed 
buyer  was  to  depart,  the  seller  suggested  that  something  be 
put  in  writing,  it  appearing  that  they  were  agreed  as  to  the 
amount  of  the  purchase  price.     The  defendant  then,  in  April, 
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1890,  wrote  and  delivered  a  contract  in  writing,  which  was 
signed  by  both,  by  which  the  sale  was  agreed  to,  but  the  time 
of  making  the  cash  payment  was  left  to  future  agreement,  and 
it  was  provided  as  to  this  as  follows:  "  Snid  sale  is  made  under 
following  conditions,  to-wit:  Said  Chase  is  to  pay  unto  said 
Miller,  on  or  before  the  1st  day  of  July,  1890,  the  sum  of  five 
hundred  dollars,  being  the  first  payment  of  the  purchase  money 
for  the  said  tract  or  farm,  and  to  pay  the  balance  ($14,500), 
fourteen  thousand  five  hundred  dollars,  in  payments  hereinafter 
to  be  determined  upon  by  and  between  said  Miller  and  Chase, 
provided  such  payments  shall  not  be  less  than  ($5,000)  five 
thousand  dollars  per  year,  with  six  per  cent  interest  from  Ist 
of  January,  1891,  and  said  payments  to  be  paid  in  not  less 
than months  from  date  hereof,  and  other  or  residue  pay- 
ments to  be  paid  in  full  on  or  before  Ist  of  January,  1893,  until 
the  purchase  price  of  $15,000  shall  be  fully  paid  as  herein  men- 
tioned." It  was  provided  also  that  Chase  was  not  to  disturb 
the  tenant  then  on  the  farm  before  the  expiration  of  the  crop 
year,  and  that  Chase  was  not  to  have  any  of  the  crops  of  that 
year  unless  he  paid  the  $5,000  by  the  first  day  of  November  fol- 
lowing, and  not  to  pay  the  taxes  unless  he  got  the  crops,  and 
that  Miller  was  to  have  the  use  of  a  spring  on  the  farm  for  life. 
Miller  hesitated,  he  says,  but  signed  and  delivered  the  contract. 
Chase  departed  in  a  few  minutes  on  the  train,  but  came  back 
before  the  1st  of  June,  and  was  put  in  possession  of  the  farm, 
and  paid  the  $500  in  a  manner  satisfactory  to  Miller  by  getting 
the  agent  of  Miller,  in  selling  the  land,  his  son-in-law  and 
nephew  Long,  to  receipt  to  Miller  for  $500,  and  take  him  on 
the  claim.  He  gave  Miller  a  draft  for  $2,000,  which  was  pro- 
tested, and,  except  small  sums  ($500  in  sheep,  $150  in  a  car- 
riage, and  $250 — this  said  to  be  for  crops),  has  paid  nothing. 
Chase  not  complying  with  his  contract,  in  April,  1891,  Miller 
repudiated  it  on  his  part,  and  brought  an  action  of  unlawful 
detainer  in  the  county  court  to  recover  the  possession  of  the 
land,  when  and  in  which  action  there  was  verdict  and  judg- 
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raent  for  Miller,  which,  on  Chase's  appeal,  was  affirmed  in  the 
circuit  court  of  Frederick  county.  From  this  judgment  Chase 
obtained  a  writ  of  error  to  this  court,  where  that  controversy 
is  still  pending  and  undetermined;  when,  in  April,  1892,  Miller 
brought  this  suit  to  set  aside  the  contract  for  fraud,  as  stated 
above. 

The  contract  having  been  mutually  agreed  to  in  writing,  and 
the  terras  of  it  as  to  payments  of  the  purchase  money  having 
been  broken  by  Chase,  who,  as  we  have  seen,  was  to  pay 
$5,000  by  the  1st  of  January,  1891,  and  Chase  having  been 
put  in  possession  by  Miller,  and  part  of  the  purchase  money 
having  been  paid,  and  a  large  part  due  and  unpaid,  we  are  not 
informed  why  Miller  did  not  seek  to  have  the  contract  en- 
forced, and  the  land  sold  to  satisfy  the  purchase  money  due 
and  unpaid.  It  must  be  borne  in  mind  that  Miller  is  tlie  ven- 
dor, and  the  fraud  alleged  is  as  to  false  representations  made 
by  Chase  as  to  his  means  of  making  payment ;  and  there  is  no 
allegation  of  insolvency  on  the  part  of  Chase  at  the  time  of 
making  the  contract,  but  present  insolvency  is  charged  in  the 
bill,  and  may  be  said  to  be  proved,  outside  of  the  land,  of 
which,  in  equity.  Chase  is  regarded  as  the  owner,  and  Miller 
as  owner  of  the  purchase  money.  The  contract  not  having 
been  complied  with  by  Chase,  Miller  has  the  right  to  go  into 
equity,  and  have  it  enforced  against  Chase,  and  the  land  sub- 
jected to  the  satisfaction  of  his  debt,  for  which  it  stands  as 
security.  There  is  a  failure  to  pay  on  the  part  of  Chase,  and 
he  is,  under  his  contract,  liable  to  pay  the  debt.  But  the  evi- 
dence shows  that  at  the  time  of  entering  into  the  contract 
Chase  had  an  expectation  in  South  Carolina  of  an  interest  in  a 
vineyard,  as  he  says;  and,  as  Miller  alleges,  the  ownership  of 
the  vineyard  was  asserted  to  him.  But  the  evidence  shows 
that  before  he  was  put  in  possession  of  the  tract  of  land  Chase 
informed  Miller  that  he  had  been  disappointed  as  to  this  vine- 
yard, and  could  not  get  any  money  from  that  source.  It  seems 
that  Chase  had  information  of  a  sale  of  stock,  for  which  he 
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was  to  get  $3,666  66,  and  on  which  he  drafted  in  Miller's  favor 
for  |2,000  towards  the  cash  payment.  But  here  the  sale  failed, 
and  Chase  failed  to  realize  according  to  his  expectations.  What 
Chase's  other  expectations  were  we  do  not  know.  He  now 
appears  to  be  insolvent.  But  the  evidence  does  not  sustain 
the  allegations  of  fraud  or  of  false  representations  made  in  the 
bill.  Chase  informed  Miller  before  the  contract  was  written 
of  his  inability  at  that  time  to  make  any  considerable  cash 
payment,  and  the  parties  had  left  Miller's  house,  where  the 
uegoriations  were  going  on;  and  Chase  started  on  his  way 
homeward,  when  Miller  asked  for  and  obtained  a  written  con- 
tract with  Chase  for  the  sale,  time  of  payments  to  be  there- 
after agreed  on,  and  Chase  was  subsequently  put  in  possession 
by  Miller,  after  Miller  had  been  informed  that  the  vineyard 
sale  had  been  a  failure.  Miller  held  on  to  the  contract,  and 
sought  to  obtain  a  compliance  from  Chase  after  he  knew  all. 
This  suit,  therefore,  appears  to  be  an  effort  to  claim  against  a 
contract,  under  which,  with  full  knowledge,  he  asserted  his 
rights.  His  remedy  is  for  specific  enforcement  of  the  contract 
between  himsfelf  and  his  vendee  and  his  debtor.  Upon  the 
allegations  of  the  bill  there  was  no  insolvency  of  the  pur- 
chaser, and  subsequent  insolvency  does  not  constitute  a  ground 
for  a  rescission  of  the  contract.  The  action  of  the  circuit  court 
in  rescinding  the  contract  and  decreeing  an  account  of  the  par- 
tial payments — of  the  profits  of  the  land — to  be  offset  against 
them  is  erroneous,  and  must  be  reversed  and  annulled,  and 
the  cause  remanded  to  the  circuit  court,  where  the  plaintiff 
may  amend  his  bill  as  he  may  be  advised. 


FAUi^TLEROY,  J.,  and  Hinton,  J.,  dissented. 
Decree  reversed. 
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Benton  v.  Commonwealth. 
November  23d,  1893. 

1.  Criminal  Proceedings — Speedy  trial — Continuance. — Motion  for  continu- 

ance is  always  within  the  sound  discretion  of  the  court,  to  be  exercised 
fairly  with  due  regard  to  the  circumstances  and  the  law  enacted  pursuant 
to  article  1,  section  10,  of  the  constitution,  declaring  that  **  in  all  crimi- 
nal prosecutions  a  man  hath  a  right  to  a  speedy  trial.'*    Code,  J  4016. 

2.  Idem — Case  at  bar. — Defendant,  in  jail  since  September,  1892,  all  the  time 

ready  for  trial,  demanded  trial  on  February  15,  1893,  his  case  being  set 
for  trial  on  that  day.  Commonwealth  announced  that  it  had  made  no 
preparation  for  trial  on  that  day,  and  had  recalled  processes  for  witnesses 
and  could  oflfer  no  evidence  at  that  term.  The  court  then  continued  the 
case  until  March  16th,  the  day  of  expiration  of  sentence  of  common- 
wealth's witness,  B,  who  was  then  in  jail  for  a  felony,  and  incompetent 
to  testify. 
Held: 

Such  continuance  was  a  reversible  eiTor. 

Error  to  judgment  of  circuit  court  of  Loudoun  county,  ren- 
dered April  13,  1893,  refusing  a  writ  of  error  to  the  judgment 
of  the  county  court  of  said  county,  whereby  the  plaintift  in 
error,  D.  W.  Benton,  was  sentenced  to  confinement  in  the 
State  penitentiary  for  the  period  of  two  and  a  half  years  for  a 
felony.     Opinion  states  the  case. 

Garrett  Sf  Garrett^  for  plaintiff*  in  error. 

Attorney- General  B,  Taylor  Scott,  for  commonwealth. 

Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 
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D.  W.  Benton,  the  plaintiff  in  error,  was  indicted  in  the 
county  court  of  Loudoun  county,  on  the  8th  day  of  August, 
1892,  of  a  felony,  for  which  he  was  tried  at  the  September 
term  of  the  said  court,  1892,  and  convicted  and  sentenced  to 
be  imprisoned  in  the  penitentiary  for  a  term  of  two  years  and 
six  months.  Upon  a  writ  of  error  to  this  proceeding  the  cir- 
cuit court  of  Loudoun  county  set  aside  this  verdict  and  judg- 
ment, and  ordered  a  new  trial,  which  was  had  at  the  Novem- 
ber, 1892,  terra  of  the  county  court  of  Loudoun  county,  when 
he  was  again  convicted  and  sentenced.  He  obtained  from  this 
court  a  writ  of  error  and  supersedeas  to  this  second  conviction 
and  judgment,  which,  upon  the  hearing,  were  reversed  and  set 
aside,  and  a  new  trial  was  ordered  by  this  court,  which  judg- 
ment of  this  court  wa?^  certified  back  to  and  was  received  by 
the  clerk  of  the  said  trial  court,  the  county  court  of  Loudoun 
county,  at  11:30  A.  M.,  on  the  2nd  day  of  February,  18'j3, 
more  than  eleven  days  before  the  commencement  of  the  Feb- 
ruary, 1893,  term  of  the  said  county  court  of  Loudoun  county. 
At  an  interview  on  the  said  2nd  day  of  February,  1893,  be- 
tween the  prisoner's  counsel  and  the  judge  of  the  said  court, 
at  which  the  attorney  for  the  commonwealth  was  present  and 
conferring,  the  case  of  the  prisoner  was  set  for  trial  to  be  had 
on  the  first  day  of  the  then  coming  February  term,  1893, 
according  to  the  requirement  of  the  statute;  and  the  clerk  of 
the  said  court,  in  preparation  for  the  said  trial,  issued  the  sum- 
monses for  the  witnesses  for  the  commonwealth  accordingly  for 
their  attendance  at  the  said  trial  of  the  prisoner  so  set  for  the 
•first  day  of  the  said  February  term,  1893,  by  the  order  of  the 
judge  of  the  said  county  court  of  Loudoun  county  as  aforesaid. 
On  that  same  day,  to-wit,  on  the  2nd  day  of  February,  1893, 
the  commonwealth's  attorney  for  the  county  of  Loudoun 
addressed  a  card  to  the  clerk  of  the  said  county  court,  saying, 
that  when  he  wanted  the  witnesses  for  the  commonwealth 
summoned  he  would  present  the  clerk  with  a  list,  and  the 
Vol.  xc— 42 
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summonses  that  he,  the  clerk  had  issued,  he  would  recall  for 
the  present.  This  the  clerk  did  on  the  morning  of  the  3d^ 
and  none  of  the  commonwealth's  witnesses  were  summoned. 

On  the  2d  day  of  February,  1893,  the  commonwealth's  at- 
torney stated  to  the  judge  of  the  county  court  and  to  the 
counsel  for  the  prisoner,  that  he  would  not  be  ready  at  the 
next  term  for  trial,  and  then  said  that  the  main  reason — the 
chief  reason — for  a  continuance,  was  that  Welby  Barton's 
time  in  jail  would  not  expire  until  the  16th  day  of  March^ 
1893,  (which  is  an  admitted  fact)  at  which  time  he  would  be 
a  competent  witness.  The  said  R.  Welby  Barton  was  then 
serving  a  term  of  imprisonment  for  a  felony  of  which  he  had 
been  tried  and  convicted  and  sentenced  in  the  county  court  of 
Loudoun  county. 

The  case  was  called  upon  the  13th  day  of  February,  1893,. 
the  first  day  of  the  term,  and  the  prisoner  (who  has  been  in 

jail  since  the  day  of  September,  1892)  was  set  to  the 

bar  in  the  custody  of  the  jailor  of  the  county  court  of  Lou- 
doun county;  whereupon  the  commonwealth's  attorney  stated 
he  had  made  no  preparation  to  try  the  case  at  this  term,  and 
asked  for  a  continuance  of  the  same;  to  which  the  prisoner 
objected  and  demanded  a  trial,  offering  to  admit  as  true,  for 
the  trial  of  the  motion  and  the  case,-  if  had  to-day,  all  the  evi- 
dence the  commonwealth  had  heretofore  offered  against  him, 
except  that  of  R.  W.  Barton  and  Herbert  Wilson,  who  have 
been  disqualified  to  testify  in  any  case  by  the  law  of  Virginia,, 
and  are  not  now  competent  or  admissible  witnesses.  The 
commonwealth's  attorney  stated  that  he  had  no  evidence  ta 
offer  to  remove  the  disability  of  the  witness.  Barton,  at  this 
time,  and  acknowledged  that  if  forced  to  trial,  or  without  the 
evidence  of  Barton  at  this  time,  he  would  enter  a  nolle  prosequi. 

The  demand  of  the  prisoner  to  be  tried  was  denied  by  the 
court,  and  the  continuance,  on  the  motion  of  the  common- 
wealth's attorney,  was  granted  to  the  March  term,  1893 — the 
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16th  of  that  Month.  To  which  said  action  of  the  county 
court  the  jirisoner  objected  and  dulj*  excepted,  as  set  forth  in 
his  first  bill  of  exceptions.  On  the  16th  day  of  March,  1893^ 
the  case  was  called  for  trial ;  wOiereupon  the  prisoner  moved 
the  court  to  dismiss  the  prosecution  and  discharge  him,  be- 
cause he  had  not  been  tried  at  the  last  (February)  term  of  the 
court,  at  which  time  he,  the  prisoner,  was  ready  for  trial  and 
demanded  to  be  tried.  And  in  support  of  this  motion  offered 
the  bill  of  exceptions  taken  at  the  February  term  to  the  con- 
tinuance ;  which  motion  the  court  overruled  and  the  prisoner 
duly  excepted,  as  set  forth  in  his  first  bill  of  exceptions.  The 
prisoner  was  then  put  upon  trial,  and  the  jury  found  him  guilty 
of  grand  larceny  as  charged  in  the  indictment,  and  fixed  his 
punishment  at  two  year's  confinement  in  the  penitentiary* 
Thereupon  the  prisoner  moved  to  set  the  verdict  aside  because 
it  was  contrary  to  the  law  and  the  evidence,  and  moved  in 
arrest  of  judgment  and  for  a  new  trial.  Which  several  motions^ 
the  trial  court  denied,  and  pronounced  judgment  upon  the 
verdict. 

A  motion  for  a  continuance  is  always  within  the  sound  dis- 
cretion of  the  court,  to  be  exercised  not  arbitrarily,  but,  with 
due  regard  to  all  the  circumstances  of  the  case,  fairly,  and  with 
conformity  to  the  law  of  the  land  enacted  in  pursuance  of  the 
provisions  of  the  constitution  of  Virginia,  article  1,  section  10,. 
which  declares  that  "in  all  criminal  prosecutions  a  man  hath 
a  right  to  a  speedy  trial.''  In  pursuance  of  this  provision  of 
the  constitution,  the  statute  (Code  of  1887,  section  4016) 
enacts  "when  an  indictment  is  found  against  a  person  for  a 
felony  in  a  court  wherein  he  may  be  tried,  the  accused,  if  in 
custody,  *  *  *  shall,  unless  good  cause  be  shown  for  a 
continuance,  be  arraigned  and  tried  at  the  sanie  term  " — at 
which  an  indictment  is  found.  The  "speedy  trial,"  and  the 
policy  of  the  law  to  expedite  the  trial  of  criminal  cases,. 
forbid  that  the  person  accused  of  crime  shall  be  detained  ia 
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prison  beyond  any  term  of  the  court  at  which  he  may  be  law- 
fully tried  unless  good  cause  be  shown  for  a  continuance ;  and 
the  Acts,  1889-90,  p.  79,  require  the  judges  of  the  county 
courts  to  set  the  criminal  cases  for  trial  ten  days  before  the 
first  day  of  the  terms  of  their  courts;  the  object  of  which  re- 
-quirement  is,  as  interpreted  by  this  court  in  HalVs  CasSy  89 
Va.,  171,  to  insure  a  speedy  trial,  for  the  benefit  of  the  accused 
«o  less  than  for  the  commonwealth. 

When  the  accused  is  ready  for  and  demands  trial  by  a  court 
wherein  he  stands  indicted,  and  may  be  lawfully  tried,  he  is 
-entitled  to  trial  without  delay,  unless  the  prosecution  shall 
show  good  cause  for  a  continuance.  The  prisoner,  a  thrifty 
young  farmer  of  the  county  of  Loudoun,  had  been  incarce- 
rated in  the  county  jail  and  denied  the  privilege  of  bail  since 
September,  1892,  upon  a  felonious  charge,  for  which' he  was 
always  ready  and  anxious  to  be  tried,  and  his  case  was  set  for 
trial  on  the  15th  day  of  February,  1893 — the  first  day  of  the 
regular  term  of  the  county  court  of  Loudoun  county  in  which 
he  stood  indicted — by  the  judge  of  that  court  eleven  days  be- 
fore the  beginning  of  the  term.  His  case  was  regularly  called, 
and  he  being  set  to  the  bar  of  that  court  in  the  custody  of  his 
jailor,  demanded  to  be  then  and  there  put  upon  trial.  The 
commonwealth's  attorney  announced  that  he  had  made  no 
preparation  for  the  trial  at  that  term ;  that  he  had  perempto- 
rily recalled  the  processes  issued  by  the  clerk  t^n  days  before 
for  the  summoning  of  the  witnesses  for  the  commonwealth  ;  and 
that  he  could  not  offer  any  testimony  to  convict  the  pri- 
soner at  that  term  of  the  court,  even  though  the  prisoner 
offered  to  admit  as  true  the  statements  of  all  the  common- 
wealth's witnesses  who  had  not  been  summoned,  except  that 
of  R.  Welby  Barton,  who  was  then  a  convicted  felon  serv- 
ing out  his  term  of  imprisonment,  and  incompetent  to  tes- 
tify in  a  court  of  justice.  That,  if  ruled  to  trial  at  that 
term  of  the  court,  he  would  enter  a  nolle  prosequi.     Upon  this 
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statement  the  court  granted  the  motion  of  the  commonwealth's 
attorney  and  continued  the  case  till  the  March  term  of  the 
court,  and  denied  the  prisoner's  demand  for  a  trial  at  that 
term  of  the  court.  This  arbitrary  continuance  was  granted 
by  the  court  solely  upon  the  ground,  suggested  by  the 
commonwealth's  attorney,  that  he  could  not  convict  the  pri- 
soner without  the  testimony  of  one  R.  W.  Barton,  a  convicted 
felon,  whose  term  of  imprisonment  would  expire  on  the  16th 
day  of  March,  1893;  and  who,  by  his  own  confession,  was  an 
accomplice  in  the  crime  charged  against  the  prisoner,  for 
which  he  had  been  given  immunity  from  arrest  or  prosecution, 
as  an  approver  of  State's  evidence. 

If  the  court  could  thus,  by  its  own  arbitrary  action,  deny  to 
the  prisoner  the  trial  set  for  the  15th  day  of  February,  and 
then  demanded  by  him,  and  remand  him  to  jail  until  the  16th 
day  of  March,  1893,  to  await  the  expiration  of  the  term  of 
imprisonment  of  a  convicted  felon,  where  is  the  limit  of  the 
discretion  and  the  line  of  demarkation,  which  will  restrain  a 
judge  from  holding  a  prisoner  bound  and  incarcerated,  indeti- 
nitely,  upon  a  charge  of  which  the  law"  presumes  him  innocent, 
to  await  the  expiration  of  the  longest  terra  of  any  felon  under- 
going the  penalty  of  his  crime.  The  principle  is  the  same, 
whether  the  time  be  for  thirty  days  or  thirty  months. 

The  county  court  of  Loudoun  county  at  its  February,  1893, 
term,  without  good  cause  or  warrant  of  law,  continued  the 
prisoner's  case  till  the  16th  day  of  March,  1893,  and  thus 
denied  to  him  the  speedy  trial  guaranteed  to  him  by  the  law 
and  constitution  of  Virginia.-  No  person  can  bo  arbitrarily 
held  and  imprisoned  without  trial.  In  the  case  of  the  United 
States  V.  Fox,  3  Montana  T.,  518,  Fox  was  indicted,  at  the 
November  term,  1879,  for  forgery,  &c.  At  that  term  two  juries 
failed  to  agree,  and  were,  with  the  consent  of  the  defendant, 
discharged.  At  the  March  term  following,  1880,  the  United 
States  was  not  ready  for  trial,  because  Congress  had  failed  to 
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ttpproprittte  money  with  which  the  nmrshal  could  defray  the 
expenses  of  summoning  witnesses,  and  the  witnesses  were  not 
summoned,  and  because  of  the  absence  of  these  witnesses  the 
trial  court  continued  the  case.  Fox  applied,  by  htbeas  corpus^ 
to  be  discharged,  and  his  motion  was  overruled  by  the  trial 
judge;  but  the  supreme  court  reversed  the  trial  judge  and  dis- 
charged the  prisoner. 

In  the  case  of  Klock  v.  People^  2  Park,  676,  the  court  held 
that  it  was  not  allowable,  and  was  a  denial  of  a  '*  speedy  trial  " 
for  a  public  prosecutor  to  arrest  the  trial  of  a  prisoner  so  as  to 
•enable  him  to  try  the  accused  at  a  subsequent  term,  solely  be- 
cause he  finds  himself  unprepared  with  the  evidence  to  con- 
vict, when  his  condition  is  not  the  result  of  improper  [iractice 
on  the  part  of  the  prisoner,  or  some  one  acting  with  or  for 
him.  And  that  it  was  a  denial  of  a  speedy  trial  if  the  proscu- 
tion  had  neglected  or  failed  to  procure  the  attendance  of  wit- 
nesses who  had  not  been  summoned ;  and  that  it  is  not  mate- 
rial to  inquire  for  what  reason  the  prosecution  so  failed  or 
neglected  to  prepare  for  trial,  the  fact  of  such  failure  or  neglect 
is  sufficient. 

For  the  foregoing  reasons,  we  are  of  opinion  to  reverse  the 
judgment  of  the  county  court  of  Loudoun  county;  and  this 
renders  it  unnecessary  to  state  and  analyze  the  evidence  upon 
which  the  prisoner  wa^  convicted.  It  is  sufficient  to  say 
that  it  was,  in  character  and  certainty,  wholly  insuffiident  to 
warrant  the  verdict  of  guilty,  consisting  mainly  and  essenticilly 
of  the  uncorroborated  statements  (vague  and  indefinite  as  to 
the  value  of  the  property  alleged  to  have  been  stolen)  of  the 
witness,  R.  W.  Barton,  a  released  felon,  that  day  only  out  of 
jail  and  a  self-confessed  accomplice  in  the  crime,  which  he  had 
every  motive  to  fasten  upon  D.  W.  Benton  as  the  consideration 
for  his  own  immunity  from  prosecution  and  punishment  for  it 
hy  the  commonwealth. 

The  county  court  of  Loudoun  county  erred  in  overruling 
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the  motion  of  the  prisoner  to  set  the  verdict  aside  on  the 
ground  that  it  was  contrary  to  the  law  and  the  evidence,  and 
in  overruling  the  motion  in  arrest  of  jud.^ment. 

The  verdict  must  be  set  aside;  the  judgment  reversed  and 
annuled. 

Lewis,  P.,  and  Lacy,  J.,  dissented. 

Judgment  reversed. 


Digitized  by 


Google 


886  White  v.  Offibld. 


Syllabus — Statement. 


White  v.  Offield. 

December  7th,  1893. 

Personal  Representatives — Payment — LimUcUions — Case  at  bar. — Balance  in 
administrator's  hands  at  settlement  of  his  accounts  was  ordered  in  1868 
to  be  apportioned  among  the  creditors,  the  amount  to  each  being  ascer- 
tained. In  1887  a  creditor  filed  his  bill  to  establish  his  claim  against  the 
administrator's  sureties.  On  demurrer  the  bill  was  dismissed  and  never 
amended,  nor  the  decision  reversed.  He  then  filed  his  petition  in  a 
lien  suit  pending  against  the  administrator,  asking  that  his  debt  be  paid 
out  of  the  fund. 

Held: 

(1)  The  order,  which  was  in  eff*ect  a  judgment,  was  barred  in  ten 

years. 

(2)  The  lapse  of  time  raises  the  presumption  of  payment,  and  the 

laches  are  fatal. 

(3)  The  question  having  been  decided  and  the  suit  dismissed,  and  no 

appeal  taken,  the  question  is  res  judicata. 

Appeal  from  decree  of  circuit  court  of  Greene  county,  ren- 
dered at  its  June  term,  1890,  in  a  chancery  proceeding  where- 
in R.  M.  White,  the  appellant,  was  plaintiff,  and  James  Offield 
and  others  were  defendants.     Opinion  states  the  case. 

D.  Harmaiiy  Jr,y  for  appellant. 

John  E.  Roller  and  Duke  ^  Duke,  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
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The  appellant,  R.  M.  White,  filed  his  petition  in  the  circuit 
court  of  Greene  county,  in  the  cause  therein  of  Davis  v.  Offield, 
seeking  to  have  a  certain  debt  claimed  to  be  due  to  him  by 
James  Offield's  estate  paid  out  of  the  funds  in  the  hands  of 
the  court,  arising  from  the  sale  of  the  said  lands  in  a  creditor's 
suit  against  OflSeld.  He  sought  to  have  his  petition  filed  in 
June,  1889.  His  claim  is  that  his  brother,  William  W.  White, 
had  died  in  October,  1866,  leaving  a  considerable  personal  estate, 
and  that  James  Offield  had  qualified  as  administrator  of  his 
estate  in  the  same  month,  in  the  county  court  of  Greene.  At  the 
February  term  following,  in  1866,  of  the  said  court,  an  order 
was  entered  requiring  the  said  Offield  to  settle  his  accounts  be- 
fore a  commissioner,  and,  in  pursuance  of  said  order,  his  ac- 
counts were  settled,  and  it  was  found  that  there  was  in  his 
hands  as  administrator  a  net  balance  of  $922  86  for  distribu- 
tion among  the  creditors  of  said  William  W.  White's  estate. 
The  debts  were  in  excess  of  the  assets,  and  the  amount  was 
apportioned  by  the  court,  and  the  interest  of  each  creditor  as- 
certained, and  the  report  confirmed  March,  1868.  In  1887  the 
said  petitioner,  R.  M.  White,  filed  his  bill  in  chancery  against 
Oflield  and  his  securities,  seeking  to  establish  his  claim  against 
White's  estate  against  Offield  and  his  sureties,  and  make  it 
out  of  the  latter,  regarding  the  former  as  insolvent ;  but  his 
bill  was  demurred  to,  demurrer  sustained,  the  bill  never 
amended,  and  that  suit  was  dismissed.  That  in  that  suit  the 
court  decided  that  he  had  a  judgment  against  the  said  Offield 
by  reason  of  the  said  proceedings  in  the  county  court,  and  was 
barred  by  the  statute  of  limitations.  The  petitioner  asked 
leave  to  file  his  petition  in  the  lien  creditor's  suit  in  the  said 
court  in  the  style  of  Davis  v,  Offield,  and  the  other  cases  con- 
solidated with  it,  and  that  his  debt  might  be  declared  the  first 
lien  on  the  land,  and  paid  first  out  of  the  fund. 

At  the  June  term,  1889,  of  said  court,  Offield  demurred  to 
and  answered  the  said  petition.  He  denied  that  he  owed  any- 
thing to  the  creditors  of  W.  W.  White.  That,  many  years 
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before,  he  had  settled  his  accounts,  and  returned  his  vouchers 
to  the  clerk's  office ;  and  that  by  reason  of  the  lapse  of  so  great 
length  of  time,  or  by  reason  of  some  unknown  cause,  they  had 
been  misplaced  and  lost  in  the  clerk's  office,  and  had  not  yet 
been  found.  That  the  recited  orders  of  the  county  court  in 
1868  were  not,  in  his  opinion,  judgments,  but,  if  so,  still  they 
were  obtained  March,  1868,  more  than  twenty  years  before, 
no  execution  had  ever  issued  on  them,  and  they  were  barred; 
and  that  the  demand  is  stale,  by  reason  of  the  laches  of  the 
creditor,  and  ought  not  to  be  enforced  in  a  court  of  equity ; 
and,  moreover,  the  said  petitioner,  at  the  March  rules,  1887, 
filed  his  bill  against  him  and  his  sureties  on  his  official  bond 
as  administrator  of  W.  W.  White,  for  the  purpose  of  enforcing 
his  supposed  judgments,  and  at  the  June  term  the  court  de- 
cided that  he  had  no  valid  claim,  and  dismissed  his  bill,  and 
he  went  out  of  court.  That  the  said  bill  raised  the  same  ques- 
tions as  those  now  raised  by  the  petition,  and  the  decree  dis- 
missing the  said  bill  was  never  appealed  from,  and  has  become 
final  and  irrevocable.  That  in  that  suit,  by  that  decree,  were 
settled  all  the  questions  involved  in  that  suit  actually  decided, 
and  all  such  as  might  properly  have  been  decided  therein, 
or  were  involved  therein,  and  therefore  the  questions  now 
raised  are  the  same  questions  raised  again  between  the  same 
parties,  and  are  res  adjudicata  and  cannot  be  a:gain  heard 
or  decided,  and  the  petition  ought  to  be  dismissed,  which 
was  done,  accordingly,  by  the  court  The  circuit  court  de- 
cided that  these  were  judgments,  or  had  the  effect  of  judg- 
ments, and  were  liable  to  the  rules  of  law  applicable  to  judg- 
ments, and  were  barred  by  the  statute  of  limitations,  no  exe- 
cution having  been  issued  nor  scire  facias  sued  out  thereon 
within  ten  years,  and  dismissed  the  petition,  with  costs;  where- 
upon the  petitioner,  the  appellant  here,  applied  for  and  ob- 
tained an  appeal  to  this  court 

The  decree  is  plainly  right     There  is  no  ground  upon  which 
any  other  could  have  been  placed.    (1)  The  judgments  were 
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barred  after  the  lapse  of  ten  years.  (2)  The  great  lapse  of 
time  raises  the  presumption  of  payment,  and  the  laches  of  the 
parties  in  asserting  their  claims  are  fatal.  (3)  The  questions 
having  been  decided  and  the  suit  dismissed,  and  no  appeal 
taken,  the  question  is  res  adjudicata^  and  cannot  be  again 
raised.  McCormick  v.  Wright^  79  Va.,  533;  Campbell  v.  Camjh 
beU,  22  Gratt.,  665;  Insurance  Co.  v.  Clemmitty  77  Va.,  366; 
Miller  v.  Cook,  Id.  806;  Hutcheson  v.  Grubbs,  80  Va.,  251: 
Rowe  V.  Bentlei/y  29  Gratt.,  756;  Fleming  v.  Dunlopy  4  Leigh, 
338 ;  Brown  v.  Butler^  87  Va.,  626.  For  the  foregoing  reasons, 
the  decree  appealed  from  must  be  affirmed. 


Dbcrbb  affirmed. 
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Danville  &  Western  R.  R.  Co.  v.  Brown. 

November  16th,  1893. 

1.  Common  Law  Practice — Alias  writ. — Where  previous  writs  of  summons 

have  foiled  for  ineffectual  service  or  other  irregularities,  plaintiff  is  en- 
titled to  an  alias  writ. 

2.  Idem — Continuance. — ^Where  plaintiff  is  allowed  to  make  at  bar  an  imma- 

terial amendment  to  his  declaration ;  held^  not  error  to  refuse  defendant 
a  continuance  on  that  ground. 

3.  Appointment — Acceptance — Defence. — Where  one   is  notified  of  his  ap- 

pointment as  a  director  without  declining  it,  and  afterwards  receives  a 
summons  for  the  company  without  remonstrating ;  heldy  his  acceptance 
may  be  presumed,  and  it  is  no  defence  for  the  company  that  he,  in  the 
absence  of  collusion,  failed  to  deliver  the  summons. 

4.  Negligent  Injury — Licensee. — Where  one  has  been  notified  by  defendant 

company  that  certain  freight  has  arrived  for  him  at  its  depot,  and  whilst 
walking  along  the  passage  to  the  freight  room  he  is  iiyured  by  several 
carelessly  piled  boxes  of  iron  falling  on  him ;  heldf  he  is  a  licensee,  and 
the  company  is  liable  in  damages. 

Error  to  judgment  of  circuit  court  of  Henry  county,  ren- 
dered October  15,  1891,  in  an  action  of  trespass  on  the  case, 
wherein  H.  T.  Brown  was  plaintift  and  the  Danville  and 
Western  Railroad  Conipany  was  defendant.  Verdict  and 
judgment  being  for  plaintiff,  defendant  brought  the  case  here 
on  error  and  supersedeas.     Opinion  states  the  case. 

Green  ^  Miller ^  for  plaintiff  in  error. 

Anderson  ^  Hairston  and  W.  R.  Staphs^  for  defendant  in 
error. 
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HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  tort  brought  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  at  the  depot  of  the  defend- 
ant company,  at  Martinsville,  Va.,  where  he  had  gone  for  the 
purpose  of  looking  for  some  freight,  for  which  he  had  received 
a  bill  of  lading  from  New  York. 

At  the  trial  the  jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $7,500,  and  the  company  applied  for  and 
obtained  a  writ  of  error  from  one  of  the  judges  of  this  court. 

The  first  and  chief  cause  of  complaint  is,  that  the  circuit 
court  refused  to  quash  all  the  processes  and  to  remand  the 
case  to  rules.  It  appears  from  the  record  that  the  plaintiff,  on 
the  9th  day  of  May,  1891,  sued  out  a  summons  from  the  cir- 
cuit court  of  Henry  county,  returnable  to  the  third  Monday  in 
May,  1891,  when  he  filed  his  declaration  in  the  clerk's  office, 
and  the  case  was  continued  for  process.  On  the  6th  day  of 
July,  1891,  an  alias  summons  issued  directed  to  the  sergeant 
of  Danville,  on  which  no  rules  were  taken.  On  the  27th  day 
of  August,  1891,  the  plaintiff*  sued  out  an  alias  summons,  re- 
turnable to  the  third  Monday  in  September,  1891,  directed  to 
the  sheriff  of  Henry  county,  which  summons  was  returned  as 
executed  by  delivering  a  copy  to  H.  C.  Lester,  a  director  of 
the  defendant  company,  on  the  29th  of  August,  1891,  and  on 
this  last  summons  the  rules  were  taken  at  the  2d  September 
rules  and  Ist  October  rules,  and  the  case  was  placed  on  the 
docket  for  trial  at  the  October  terra,  1891.  When  the  case 
was  called  for  trial,  the  defendant  company  moved  the  court 
to  quash  the  process  and  remand  the  cause  to  rules;  and,  in 
support  of  his  motion,  proved  the  above  irregularities.  But 
the  court  overruled  this  motion,  and  this  action  of  the  court  is 
made  the  chief  assignment  of  error  in  this  court. 

Without  going,  however,  into  a  lengthy  discussion  of  this 
point,  we  think  it  sufficient  to  say  that  the  motion  was  prop- 
erly overruled  for  the  reason  stated  in  the  brief  of  counsel  for 
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the  plaintiff  in  error,  namely,  it  was  too  broad  in  its  scope.  If 
this  motion  had  prevailed,  as  the  counsel  very  properly  say, 
and  the  court  had  quashed  all  the  processes  which  had  been 
issued,  there  would  have  been  no  case,  and  nothing  to  remand 
to  the  rules.  But,  apart  from  this  reason,  we  think  that  the 
process  of  August  27,  1891,  by  whatever  name  it  may  be 
called,  is  good  and  valid  as  an  original  process.  The  simple 
circumstance  that  it  is  characterized  as  an  ^^  alias  writ,"  and 
that  it  runs,  "We  command  you  as  we  have  before^''  or  "a/ 
another  time  commanded  you,"  Ac,  cannot  possibly  affect  or 
change  its  essential  character  or  render  it  less  effectual  as  a 
process  for  bringing  the  defendant  before  the  court,  and  this  is 
all  that  any  original  summons  does.  The  only  limitation  in 
law  upon  the  power  of  the  plaintiff  in  a  suit  to  have  issued  as 
many  writs  as  he  may  deem  proper,  is  that  he  is  not  permitted 
to  harass  or  vex  the  defendant  with  unnecessary  costs.  But 
if,  as  in  a  case  like  the  present,  previous  writs,  by  reason  of 
any  irregularity  in  the  service  merely^  have  failed  to  bring  the 
defendant  into  court,  there  seems  to  be  no  good  reason  why  he 
may  not  issue  an  alias  without  being  amenable  to  the  charge 
of  unduly  vexing  the  defendant  with  costs. 

The  next  objection  is  that  H.  C.  Lester  w^as  not  a  director 
of  the  company  at  the  time  of  serving  the  process  on  him,  and 
did  not  inform  the  company  of  the  fact.  But  the  first  of  these 
allegations  is  not  sustained  by  the  record,  for  he  is  shown  to 
have  received  a  letter  from  Mr.  Wilcox  Brown,  notifying  him 
of  his  election  on  the  3d  of  August,  1891 ;  whereupon,  he 
says,  he  determined  to  accept  at  once,  and  he  subsequently 
evidenced  his  acceptance  by  receiving  the  summons  without 
remonstrance  or  disclaimer,  and  by  other  official  acts  since. 
Independently  of  these  acts,  he  must  be  presumed  to  have  ac- 
cepted when  notified  of  his  appointment,  unless  he  expressly 
declined  it.  1  Wood's  R.  R.  Laws,  sec.  149;  9  R.  I.  Rep,, 
308.  And  as  to  his  not  having  delivered  the  summons  to  the 
company,  we  cannot  perceive  how  this  circumstance,  in  ab- 
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sence  of  fraud  or  collusion,  neither  of  which  are  shown,  could 
possibly  aftect  the  right  of  the  plaintiff.  He  did  all  that  he 
was  required  to  do.  In  point  of  fact,  however,  this  failure  of 
Lester  to  inform  the  company  does  not  appear  to  have  worked 
any  harm  to  the  company,  for  when  the  case  was  called  the 
defendant  was  in  court,  with  its  counsel  and  witnesses  ready 
for  trial,  so  that  it  must  have  been  notified  of  the  suit  in  ample 
time  for  necessary  preparations  for  the  trial. 

The  next  objection  is  the  refusal  of  the  court  to  continue  the 
case  for  the  defendant.  This  motion  seems  to  have  been  based 
solely  upon  the  ground  that  the  court  had  permitted  the  plain- 
tiff to  amend  his  declaration  at  the  bar  of  the  court  by  insert- 
ing the  following  words:  "Of  which  fact  the  defendant  com- 
pany had  notice,  or  by  the  use  of  reasonable  dilia^ence  might 
have  had  notice,"  an  amendment  which  we  consider  unneces- 
sary. 

An  averment  of  notice  on  the  part  of  the  defendant  is  never 
required  where  the  fact  lies  as  much  within  the  knowledge  of 
the  defendant  as  the  plaintiff  1  Saunders  on  Pleading  and 
Evidence,  214-216.  And  in  this  case  it  fully  appears  that  the 
company's  agent  had  notice  that  the  platform  where  the  acci- 
dent occurred  was  used  a«  a  passway  to  the  freight  room,  there 
was  no  necessity  for  averring  it,  as  the  knowledge  of  the  agent 
is  the  knowledge  of  the  principal. 

Upon  the  facts  there  can  be  no  doubt  of  the  correctness  of 
the  verdict.  The  plaintiff,  as  was  customary,  was  walking,  in 
company  with  two  other  persons,  along  a  platform  which  was 
used  as  a  passway  to  the  freight  room  for  the  purpose  of  see- 
ing as  to  some  freight  which  he  was  expecting,  when  several 
boxes  of  sheet  iron,  weighing  about  800  pounds,  which  had 
been  carelessly  placed  on  its  edge,  fell  over  on  the  plaintiff, 
breaking  his  thigh  and  occasioning  a  consequent  shortening  of 
the  leg.  This  brings  the  case  directly  within  the  principles 
announced  in  Va,  Mid,  B.  R.  Co.  v.  White^  84  Va.,  605. 
The  plaintiff  was  a  licensee,  and  was  entitled  to  have  the  de- 
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fendant  company  exercise  ordinary  care  and  prudence  towards 
him.  The  company  plainly  failed  to  discharge  its  duty  in  this 
respect,  and  is  therefore  liable. 

Finally,  there  is  nothing  in  the  amount  of  the  verdict  in 
this  case  that  discloses  either  passion  or  prejudice  on  the  part 
of  the  jury,  and  the  judgment  of  the  circuit  court  must  there- 
fore be  affirmed. 


Fauntleroy,  J.,  dissented. 
Judgment  affirmed. 
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King  v.  Lynn,  Penitentiary  Superintendent. 
November  23d,  1893. 

CoxBTrrunoN — Habeas  corpus — Case  at  bar, — K.  was  received  in  the  peniten- 
tiary October  16,  1885,  from  the  city  of  Richmond,  and  again  February 
14, 1891,  from  New  Kent  county.  He  was  taken  February  5,  1892,  be- 
fore the  circuit  court  of  said  city  and  arraigned  and  identified  as  the 
same  person  who  had  been  twice  convicted,  and  was  sentenced  to  five 
years  additional  confinement.  These  proceedings  were  under  Code, 
Ji  4179,  4180,  4182,  and  4183.  On  his  petition  for  a  writ  of  habeas 
corpus, 

Held: 

Those  sections  are  constitutional  and  valid,  and  the  proceedings  under 
them  were  r^^ular,  and  the  writ  is  denied. 

B.  Carter  Scott  and  W.  R,  Booker ^  for  petitioner. 
Attorney-General  M,  Taylor  Scott^  for  respondent. 
HiNTON,  J.,  delivered  the  opinion  of  the  court. 

Section  4179  of  the  Code  of  1887  makes  the  circuit  court  of 
the  city  of  Richmond  the  court  for  the  trial  of  all  criminal 
proceedings  against  convicts  in  the  penitentiary. 

Section  4180  provides  that  "when  a  person  convicted  of  an 
ofience,  and  sentenced  to  confinement  in  the  penitentiary,  is 
received  therein,  if  he  was  before  sentenced  to  a  like  punish- 
ment, and  the  record  of  his  conviction  does  not  show  that  he 
has  been  sentenced  under  sections  3905  or  3906,  the  superin- 
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tendent  of  the  penitentiary  shall  give  information  thereof, 
without  delay,  to  the  said  circuit  court  of  the  city  of  Rich- 
mond, whether  it  be  alleged  or  not  in  the  indictment  on  which 
he  was  so  convicted,  that  he  had  been  before  sentenced  to  a 
like  punishment." 

Section  4181  provides  that  "the  said  court  shall  cause  the 
convict  to  be  brought  before  it,  and  upon  an  information  filed, 
setting  forth  the  several  records  of  convictions,  and  aUegivg  the 
identity  of  the  prisoner  with  the  person  named  in  each^  shall  require 
the  convict  to  say  whether  he  is  the  same  person  or  not." 

Section  4182  provides  that  "  if  he  says  he  is  not  or  remain 
silent,  his  plea  or  the  fact  of  his  silence  shall  be  entered  of 
record,  and  a  jury  of  bystanders  shall  be  impannelled  to  in- 
quire whether  the  convict  is  the  same  person  mentioned  in  the 
several  records." 

Section  4183  provides  that  "if  the  jury  find  that  he  is  not 
the  same  person,  or  if  he  acknowledge  in  open  court,  after  be- 
ing duly  cautioned,  that  he  is  the  same  person,  the  court  shall 
sentence  him  to  such  further  confinement  as  is  prescribed  by 
chapter  190,  on  a  second  or  third  conviction,  as  the  case  may 
be." 

In  pursuance  of  these  provisions  of  the  Code,  the  convict, 
Scott  King  alias  John  Walker,  was  brought,  on  the  5th  day 
of  February,  1892,  before  the  circuit  court  of  Richmond,  and 
there  tried  upon  an  information  framed  in  accordance  with  the 
statute,  adjudged  identical  with  John  Walker,  and  sentenced 
to  five  years  additional  confinement  in  the  penitentiary,  to 
commence  from  the  expiration  of  his  then  term  of  confine- 
ment therein. 

Thereupon  he  was  brought  before  this  court  by  the  writ  of 
habeas  corpus^  alleging  that  he  is  illegally  imprisoned  and  pray- 
ing to  be  discharged  therefrom. 

And  the  judgment  of  the  circuit  court  has  been  assailed 
upon  various  grounds,  which  have  been  urged  with  earnest- 
ness and  ability  by  the  counsel  for  the  prisoner,  all  of  which 
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are  bottomed  upon  the  assumption  that  the  prisoner  stands  in 
the  position  of  a  person  charged  with  a  crime  in  the  first  in- 
stance, who  is  presumed  to  be  innocent  until  he  is  proved  to 
be  guilty,  for  whose  protection  the  law  has  provided  certain 
safeguards  and  formalities,  which  must  be  absolutely  observed 
on  the  trial  or  the  trial  will  be  vitiated.  But  manifestly  this 
case  has  no  analogy  to  that,  and  therefore  we  shall  not  exam- 
ine them. 

Here  it  cannot  be  denied  that  there  had  been  two  trials  and 
two  convictions  in  due  course  of  procedure  and  in  accordance 
with  the  forms  of  law,  the  only  question  is  whether  the  pris- 
oner is  the  person  who  was  convicted  in  each  case.  It  is,  there- 
fore, a  mere  question  of  identification,  and  it  cannot  be  doubted 
that  the  course  prescribed  by  the  act  of  assembly  to  judicially 
ascertain  this  fact,  is  all  that  could  be  expected  or  required. 

By  the  information  he  is  notified  of  the  records  of  the  sev- 
eral convictions  alleged  against  him,  and  is  charged  with  being 
the  person  convicted  in  each  case ;  he  is  allowed  to  answer  and 
of  course  to  oflfer  any  evidence  he  may  have  to  disprove  the 
fact;  and  the  fact  is  tried  by  a  jury.  This  seems  to  us  all  that 
is  required  by  justice  or  the  circumstances  of  the  case. 

The  case  of  Tattle  v.  Com.y  2  Gray,  506,  is  not  in  point.  In 
that  case  the  eftort  was  made,  under  an  indictment  containing 
seven  counts,  each  charging  the  sale  of  one  gill  ot  intoxicating 
liquor  without  license,  and  without  alleging  any  previous  con- 
viction of  the  same  ofl^ence,  or  even  a  finding  of  that  fact  by 
the  jury  to  sentence  the  prisoner  to  an  increased  penalty. 
This  the  supreme  court  of  Massachusetts  held  could  not  be 
done.  Manifestly  what  was  said  in  that  case  can  have  no  ap- 
plication to  this. 

Upon  a  careful  examination  of  the  case,  we  think  that  the 
provisions  of  the  Code  which  have  been  set  out  in  this  opinion 
are  constitutional  and  valid,  and  that  the  prayer  of  the  peti- 
tioner must  be  denied. 

Writ  denied. 
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Mallory  v.  Taylor. 

Dbcehber  7th,  1893. 

1.  Error— i^bcte  not  certified, — ^Where  neither  the  evidence  nor  the  fiacts  are 

certified,  this  court  cannot  review  a  judgment  setting  aside  a  verdict  and 
awarding  a  venire  de  novo. 

2.  Nonsuit — Not  final  judgment. — By  suffering  a  nonsuit,  plaintiff  ends  his 

present  suit  without  prejudice  to  his  right  to  bring  another ;  and  it  is 
not  a  final  judgment,  but  the  opposite. 

Error  to  a  certain  ruling  of  circuit  court  of  Orange  county, 
rendered  March  3,  1891,  in  an  action  of  ejectment,  wherein 
the  plaintiff  in  error,  David  C.  Mallory,  was  plaintiff,  and 
Wm.  Q.  Taylor  and  Robena,  his  wife,  were  defendants.  Opin- 
ion states  the  case. 

J.  C.  Gibsoriy  J.  W.  Morton^  and  A.  B.  Blakey^  for  plaintifi 
in  error. 

Rixey  ^  Barbour^  for  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

There  appears  to  be  no  final  judgment  in  this  case  to  which 
a  writ  of  error  can  lie.  There  was  a  verdict  and  judgment  in 
this  case  on  the  7th  day  of  October,  1890.  But  this  verdict 
and  judgment  were  first  suspended,  and  then  set  aside,  and  a 
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venire  de  novo  ordered,  whereupon  the  plaintiff  excepted ;  and 
there  is  a  bill  of  exception  to  this  action  of  the  circuit  court, 
showing  that  the  plaintiff  (plaintiff  in  error  here)  excepted  to 
this  action  of  the  court  against  him,  but  no  facts  are,  and  no 
evidence  is  certified,  and  we  have  nothing  in  the  record  upon 
which  we  can  review  the  action  of  the  circuit  court  and  con- 
sider whether  it  be  erroneous  or  otherwise.  Upon  the  calliug 
of  the  case  upon  the  new  trial,  and  the  evidence  being  heard, 
but  not  recorded  herein,  the  defendants  demurred  to  the  evi- 
dence of  the  plaintiff,  and  the  plaintiff*  joined  therein;  where- 
upon the  plaintiff  asked  to  be  allowed  to  enter  a  nonsuit,  which 
leave  was  granted,  and,  the  plaintiff  being  nonsuited  and  re- 
quired to  pay  the  costs,  the  defendants  waived  the  five  dollars 
damages.  So  there  was  end  of  that  suit  upon  the  motion  of 
the  plaintiff,  the  effect  of  which  was  that  the  plaintiff  retracted 
his  suit  without  prejudice  (by  that  action  of  retracting  his  suit) 
to  his  right  to  bring  another  suit  when  so  advised.  But  this 
is  not  a  final  judgment,  and  does  not  come  within  any  provi- 
sion of  section  3454  of  the  Code  of  Virginia,  and  no  writ  lies 
thereto.  A  nonsuit  is  not  a  final  judgment,  but  the  opposite. 
4  Minor  Inst.,  pp.  859,  229;  Tucker  v.  Sandridge,  82  Va.,  635. 
Mr.  Minor  says:  "In  Virginia  all  employ  the  word  ' nonsuit '^ 
to  express  any  failure  on  the  part  of  the  plaintiff  to  prosecute 
his  suit,  whether  upon  being  called  at  the  trial  or  any  other 
time.  So  that  it  includes  not  only  the  idea  of  a  nonsuit  proper, 
but  also  of  a  non  jproseqaiiur  and  of  a  nolle  prosequi  {non  pros, 
and  Twl  pros.y  as  they  are  respectively  called.)  The  effect  of 
the  nonsuit  in  this  comprehensive  sense  is  to  put  an  end  to  the 
pending  suit  without  precluding  another  for  the  same  cause  of 
action.  The  nonsuit  is  resorted  to  in  our  practice  when  the 
plaintiff  finds  himself  unprepared  with  evidence  to  maintain 
his  cause,  either  in  consequence  of  his  being  ruled  into  a  trial 
when  he  is  not  ready  or  for  any  other  reason.  By  our  statute 
a  nonsuit  (that  is,  any  voluntary  abandonment  of  the  cause) 
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must  be  suffered,  if  at  all,  before  the  jury  retires  from  the 
box."  Code,  §  8387;  4  Minor  Inst.,  p.  783.  The  writ  of  error, 
therefore,  in  this  case  must  be  dismissed  as  iraprovidently 
awarded. 


Error  dismissed. 
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Beard's  Adm'r  v.  Chesapeake  &  Ohio  Ry.  Co. 

December  7th,  1893. 

1.  Brakeh AN — Action  for  injury— Declaration, — In  action  against  railroad 

company  for  the  negligent  killing  of  plaintiff's  intestate,  the  declaration 
sabstantially  averred  that  it  was  the  duty  of  the  company  to  have  and 
maintain  safe,  sound,  and  suitable  brakes  to  the  cars  on  which  the  in- 
testate was  assigned  to  duty ;  that  the  company  was  guilty  of  negligence 
in  suffering  the  brakes  to  the  cars  on  which  the  intestate  was  employed 
at  the  time  of  his  death  to  become  so  worn  and  broken  as  to  be  incapa- 
ble of  stopping  the  train  as  quickly  as  otherwise  they  would  have  done, 
and  that  the  intestate's  death  resulted  directly  from  this  negligence  on 
the  part  of  the  defendant  company : 
Held: 

The  declaration  is  sufficient  in  law. 

2.  Cases — Compared  and  distinguished. — ^The  fsuctB  in  the  case  of  Clark's 

adm'r  v.  Railroad  Co.,  78  Va.,  700,  are  dissimilar  from  the  fiwjts  in  the 
case  at  bar  except  that  in  both  cases  the  death  was  caused  by  collision 
with  an  overhead  bridge. 

Error  to  judgment  of  circuit  court  of  Alleghany  county, 
rendered  August  16,  1891,  in  an  action  of  trespass  on  the  case, 
wherein  E.  T.  Beard's  administrator  was  plaintiff  and  the 
Chesapeake  and  Ohio  Railway  Company  was  defendant.  The 
defendant  having  demurred  to  the  plaintiff's  declaration,  and 
the  court  having  sustained  the  demurrer,  the  plaintiff  brought 
the  case  here  on  a  writ  of  error.     Opinion  states  the  case. 

John  L.  Lee  and  B,  T.  Gordon^  for  plaintiff  in  error. 

jR.  L.  Parrish  and  W.  J.  Bobertsoriy  for  defendant  in  error. 
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Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

It  appears  from  the  record  exhibited  that  the  defendant 
company  demurred  to  the  declaration  and  to  each  of  the  four 
counts  thereof;  and  that  the  court,  by  its  judgment  aforesaid, 
sustained  the  said  demurrer  and  dismissed  the  suit. 

The  facts  of  the  case,  as  they  are  alleged  in  the  declaration 
and  admitted  by  the  demurrer,  are  substantially  and  materially 
as  follows:  E.  T.  Beard,  the  plaintift'^s  intestate,  some  time  in 
the  year  1889  was  employed  by  the  Chesapeake  and  Ohio  Rail- 
way Company  and  assigned  to  duty  as  a  front  brakeman  on 
its  freight  trains  passing  through  the  county  of  Alleghany. 
One  of  the  duties  of  the  seid  Beard  was  to  respond  to  and 
obey  the  signals  given  by  the  engineer  of  the  locomotive  pro- 
pelling any  freight  train  to  which  he  might  be  assigned  ;  and, 
in  so  doing,  to  pass  over  the  tops  of  the  cars  when  in  motion, 
in  order  to  apply  the  brakes  thereto  attached  whenever  neces- 
sary to  stop  or  check  the  speed  of  the  said  train.  At  an  early 
hour  (3:35  A.  M.)  of  the  26th  day  of  February,  1890,  it  being 
then  dark  and  cloudy  and  stormy,  one  of  the  defendant  com- 
pany's freight  trains,  upon  which  the  said  E.  T.  Beard,  de- 
ceased, was  employed  as  a  brakeman,  was  approaching  from 
the  west  a  station  upon  the  said  company's  railroad  called 
"Backbone,"  in  Alleghany  county,  when  the  engineer  in 
charge  gave,  in  quick  and  rapid  succession,  certain  alarm- 
whistle  signals,  which  implied  and  were  a  command  to  the  de- 
ceased to  apply  the  brakes  to  that  part  of  the  train  to  which 
he  had  been  assigned  in  order  that  the  said  train  might  be 
stopped  and  brought  to  a  standstill  as  quickly  as  possible; 
when  the  deceased,  responding  to  the  signals  so  given  him, 
proceeded  to  apply  the  brakes  to  his  section  of  the  train,  and 
in  so  doing  was  obliged  to  pass,  and  did  pass,  over  the  tops  of 
the  cars  from  the  front  towards  the  rear  end  of  the  train.  The 
brakes  attached  to  sundry  cars  in  his  section  of  the  train  were 
in  a  worn,  broken,  and  defective  condition,  and  incapable, 
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when  applied,  of  stopping  the  train  as  surely  and  quickly  as 
they  would  have  done  had  they  been  in  good  and  effective 
working  order.  Owing  to  the  defective  and  ineffective  condi- 
tion of  the  said  brakes,  the  train,  instead  of  being  stopped,  was 
carried,  despite  the  brakes,  with  great  speed  and  force  under  a 
low  bridge  spanning  the  railroad  track,  by  collision  with  which 
the  deceased,  who  was  in  the  active  and  diligent  discharge  of 
his  duty  obeying  the  signal  and  command  to  apply  the  brakes, 
was  knocked  from  the  top  of  the  car  on  which  he  was  so  en- 
gaged, thrown  to  the  track  beneath,  run  over  by  the  train, 
crushed  and  killed.  But  for  the  worn,  broken,  and  defective 
condition  of  the  brakes  aforesaid,  the  train,  or  that  part  of  it 
on  which  the  deceased  was  stationed,  would  have  been  stopped 
and  brought  to  a  standstill  before  reaching  the  bridge,  and  the 
plaintiff's  intestate  would  not  have  been  killed.  His  death 
was  occasioned  by  the  negligence  of  the  defendant  company 
in  permitting  the  brakes  on  its  cars  aforesaid  to  become  worn, 
broken,  and  inefficient,  and  in  consequence  of  the  said  death 
the  plaintiff  was  injured  and  damaged  to  the  extent  of  $10,000. 
The  question  presented  for  the  determination  of  this  court  is 
whether  the  facts,  distinctly  and  pointedly  set  forth  in  the  de- 
claration (which  is  admittedly  faultless  in  form),  entitled  the 
plaintiff  to  maintain  his  action  ? 

The  gravamen  of  the  action  is  the  negligence  of  the  defend- 
ant company,  specifically  charged  in  the  declaration  to  consist 
in  the  non-performance  of  a  legal  duty  owing  by  the  defend- 
ant company  to  the  plaintiff's  intestate,  by  commission  or 
omission,  and  the  injury  resulting  to  the  plaintiff's  intestate 
by  the  defendant  company's  non-performance  of  that  duty. 
Patterson's  R.  R.  Accident  Law,  6-7. 

It  is  averred  in  the  declaration  that  there  was  a  legal  obliga- 
tion resting  upon  the  defendant  company  to  provide  and  main- 
tain safe,  sound,  and  suitable  brakes  on  the  cars  upon  which 
Beard  might  be  assigned  to  duty;  and  that  it  was  in  consider- 
ation of  this  obligation  that  the  deceased  went  into  the  service 
Vol.  xc — 45 
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of  the  defendant  company;  that  the  defendant  company  was 
guilty  of  negligence  and  of  the  non-performance  of  its  legal 
and  contract  duty  in  suffering  the  brakes  attached  to  the  cars 
of  the  train  on  which  the  deceased  was  employed  on  the  night 
of  his  death,  to  become  and  be  in  such  a  worn  and  broken 
condition  as  to  be  incapable  of  stopping  the  train  as  quickly 
as  otherwise  they  would  have  done;  and  that  the  death  of  the 
said  Beard,  plaintiff's  intestate,  directly  resulted  from  this  neg- 
ligence and  non-performance  of  duty  on  the  defendant  com- 
patiy's  part.  Every  essential  fact  requisite  to  constitute  action- 
able negligence,  is  distinctly  charged  in  the  declaration  and 
admitted  by  the  demurrer.  Notwithstanding  these  positive 
and  sufficient  averments  in  the  declaration,  the  circuit  court 
sustained  the  demurrer  and  dismissed  the  plaintiff's  suit. 

The  facts  in  the  case  of  Clark's  Administrator  v.  R.  ^.  D. 
Railroad  Company^  78  Va.  (Hansbrough),  were  wholly  dissimi- 
lar from  the  facts  of  the  case  under  review — the  only  point  of 
resemblance  being  that  in  both  cases  the  death  ot  a  brakeman 
was  occasioned  by  collision  with  an  overhead  bridge.  It  was 
held  in  Clark's  Case  that  his  negligence  in  failing  to  observe 
the  bridge  under  which  the  train  had  to  pass  upon  a  moon- 
light night,  and  his  failure  to  stoop  down  and  avoid  the  col- 
lision, when  there  was  no  occasion  or  necessity  for  standing  in 
an  upright  posture  while  coming  to  and  passing  under  the 
bridge,  w^ere  the  proximate  cause  of  his  death ;  and  that  the 
bridge  was  a  peril,  incident  to  the  employment,  contemplated 
by  the  contract,  the  open,  obvious,  and  dangerous  character  of 
which  the  deceased  had  an  opportunity  to  ascertain,  and  the 
risk  of  which  he  assumed ;  and  it  did  not  appear  that  he  was, 
at  the  time  that  he  was  struck  and  killed  by  the  bridge,  en- 
gaged or  engrossed  in  the  active  discharge  of  any  duty  or  re- 
quirement which  prevented  or  hindered  the  exercise  of  his 
mental  and  bodily  caution. 

In  this  case  Beard  is  alleged  in  the  declaration  to  have  been 
struck  and  thrown  from  his  train  and  killed  by  an  overhead 
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bridge  which  he  could  not  see,  on  a  dark  night,  and  because 
his  back  wis  turned  towards  the  bridge  and  his  mind  and 
body  actively  engaged  in  the  effort  to  apply  the  brakes  and 
stop  the  train  before  it  reached  the  bridge  in  obadience  to  the 
rapidly  repeated  alarm-whistle  signals  given  by  the  engineer. 
He  had  the  right  to  assume  that  the  brakes,  when  applied, 
would  stop  the  train  before  it  reached  the  bridge ;  and  it  is 
expressly  averred  in  the  declaration  that  they  were  out  ol 
order,  worn,  and  inefficient,  and  that  they  would  have  stopped 
the  train  and  have  saved  the  life  of  the  deceased,  if  they  had 
been  in  due  order;  that  he  was  ignorant  of  the  inefficiency  of 
the  brakes ;  and  that  the  negligence  of  the  defendant  com- 
pany in  failing  to  keep  the  brakes  upon  its  cars  in  safe  condi- 
tion, was  the  proximate  cause  of  the  death  of  the  deceased. 
"  The  duty  of  inspection  is  affirmative,  and  must  be  continu- 
ously and  positively  performed."  Goodnian  v.  R,  ^  D,  It.  M. 
Company^  81  Va.  (Hansbrough),  586. 

In  the  case  at  bar,  the  brakeman  Beard,  did  not,  by  his  con- 
tract of  service,  assume  the  risk  of  injury  caused  by  defective 
machinery  which  it  was  the  duty  of  the  defendant  company  to 
keep  in  good  repair,  of  the  broken  condition  of  which,  it  is 
averred,  he  was  ignorant,  and  which  he  had  a  right  to  assume 
had  been  duly  inspected. 

The  circuit  court  ot  Alleghany  erred  in  sustaining  the  de- 
murrer and  dismissing  the  plaintiti's  suit;  and  our  decree  is 
to  reverse  the  judgment  complained  of  and  to  remand  the  case 
with  instructions  to  the  circuit  court  to  overrule  the  demurrer, 
and  try  the  case  upon  its  merits. 

Lacy,  J.,  dissented. 

Judgment  reversed. 
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Allen  v.  Commonwealth. 

Decehbbr  7th,  1893. 

1.  Criminal  Proceedings — Recognizance — Scire  facias, — Condition  of  recog- 

nizance of  one  accused  of  a  felony  was  for  his  personal  appearance  "  to 
answer  the  charge  against  him. "  The  language  of  the  scire  facias  on 
such  recognizance  was  for  his  personal  appearance  "to  answer  as  of  a 
felony  whereof  he  stands  accused  "  :  Held,  (1)  No  form  of  language  being 
prescribed  for  a  recognizance  it  is  sufficient ;  (2)  the  variance  between 
the  recognizance  and  the  scire  facias  is.immaterial. 

2.  Idem — Appearance  and  pleading. — When  recognizance  provides  that  the 

accused  shall  appear,  &c.,  and  "not  depart  without  the  leave  of  the 
court "  ;  heldj  no  defence  to  scire  facias  that  accused  appeared  and 
pleaded  "  not  guilty  "  when  he  departed  without  leave  of  the  court  . 

Error  to  judgment  of  the  judge  of  the  circuit  court  of  Lou- 
doun county  refusing  a  vrrit  of  error  to  a  judgment  of  the 
county  court  of  said  county,  rendered  at  its  December  term, 
1892,  in  a  proceeding  in  the  name  of  the  Commonwealth  of 
Virginia  against  Benjamin  Allen  and  others  on  a  scire  facias 
issued  from  said  county  court  on  a  recognizance  of  bail  in  a 
criminal  case.     Opinion  states  the  case. 

John  M.  Orr,  for  plaintiff  in  error. 

Attorney- General  B.  Taylor  Scott,  for  commonwealth. 

HiNTON,  J,,  delivered  the  opinion  of  the  court. 
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At  the  April  term,  1892,  of  the  county  court  of  Loudoun 
county,  Benjamin  Allen,  on^  of  the  appellants,  was  indicted 
along  with  Benjamin  Allen,  Jr.,  for  a  felonious  assault  upon 
one  Johnson  Furr. 

At  the  September  term  of  said  court  the  said  Benjamin 
AUeu  •*  appeared,''  as  the  record  recites,  in  obedience  to  his 
recognizance  and  entered  into  a  new  recognizance  in  the  sum 
of  #500,  with  Elizabeth  Payne  and  John  Allen,  his  sureties, 
in  the  like  sum  of  $500,  conditioned  for  his  personal  appear- 
ance before  the  judge  of  this  court  on  Friday  next  to  answer 
the  charge  against  him,  and  not  to  depart  without  the  leave  of 
the  court,''  &c. 

On  the  said  Friday,  September  16,  1892,  he  appeared, 
pleaded  not  guilty,  the  evidence  was  partly  heard,  and  the 
case  adjourned  over  to  the  next  morning. 

When  the  jury  was  brought  into  court  on  the  17th  day  of 
September,  1892,  the  prisoner  failed  to  appear;  whereupon  a 
scire  facias  issued  against  the  said  Benjamin  Allen  and  his 
sureties,  returnable  to  the  first  day  of  the  next  term  of  the 
court. 

On  the  10th  day  of  October,  1892,  this  scire  facias  was,  on 
motion  of  the  defendants,  quashed,  and  the  scire  facias^  which 
is  assailed  in  this  ease,  issued.. 

This  scire  facias  is  in  the  usual  form,  and  states  the  con- 
ditions of  the  recognizance  to  be  "  that  if  the  said  Benjamin 
Allen  should  personally  appear  before  the  judge  of  the  county 
court  for  the  said  county,  at  the  court-house  thereof  on  Friday, 
September  16,  1892,  to  answer  as  of  a  felony,  whereof  he 
stands  accused,  and  should  not  depart  without  the  leave  of  the 
said  court,  then  the  said  recognizance  was  to  be  void." 

At  the  December  term  the  defendants  demurred  to  the  scire 
facias^  pleaded  nul  tiel  record,  and  answered.  Each  of  these 
contentions  having  been  determined  against  them,  they  ob- 
tained a  writ  of  error  to  this  court,  and  urge  the  same  object- 
ions here. 
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Now  was  the  recognizance  of  September  13,  1892,  insuffi- 
cient and  void  ?  We  think  not.  The  record  would  perhaps 
have  been  more  formal  had  it  stated  that  the  condition  of  the 
recognizance  was  that  the  defendant,  Benjamin  Allen,  should 
appear  before,  &c.,  "  to  answer  the  felony  whereof  he  stauds 
charged,"  instead  of  "to  answer  the  charge  against  him." 
But  the  difference  is  not  material.  The  Code,  1887,  sec.  4093, 
has  prescribed  no  set  form  of  words  to  be  adopted  when  the 
parties  are  recognized  in  open  court,  and  section  4100  specially 
enacts  that  "  no  action  or  judgment  on  a  recognizance  shall  be 
defeated  or  arreMed  by  any  defect  in  the  form  of  the  recogni- 
zance if  it  appears  to  have  been  taken  by  a  court  or  officer  au- 
thorized to  take  it  and  be  substantially  sufficient.  The  lan- 
guage of  the  Code  is :  "  The  condition,  when  it  is  taken  of  a 
person  charged  with  a  criminal  offence,  shall  be,  that  he  appear 
before  the  court,  judge,  or  justice  before  whom  the  proceed- 
ing on  such  charge  will  be,  at  such  time  as  may  be  prescribed 
by  the  court  or  officer  taking  it,  to  answer  for  the  offence  with 
which  such  person  is  charged  ***;and**** 
shall  not  depart  thence  without  the  leave  of  the  court."  Here 
the  language  of  the  order  of  the  court,  for  in  practice  the  re- 
cognizance is  not  usually  written  out  in  full  when  it  is  merely 
a  renewal  recognizance  taken  during  the  term  of  the  court, 
while  certainly  general,  is  sufficiently  definite,  as  it  points  to 
the  only  offence  with  which  the  prisoner  stood  charged. 
Archer  v.  Com.y  10  Gratt.,  627;  Bolanz  et  al$.  v.  Q>m.,  24 
Graft.,  31. 

These  observations  will  also  dispose  of  the  next  assignment 
of  error  that  there  was  no  such  record.  The  variance  between 
the  language  of  the  recognizance  and  the  scire  facias  must  be 
regarded  as  immaterial. 

The  third  and  last  assignment  of  error  is  the  prisoner  ful- 
filled the  condition  of  the  recognizance  by  merely  appearing 
and  pleading,  and  that  the  recognizance  was  thenceforth  void 
and  of  no  effect.     But  this  has  so  often  been  decided  the  other 
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way  that  it  cannot  be  necessary  to  do  more  than  to  cite  some 
of  the  adjudged  cases  where  the  subject  is  fully  discussed. 
Com.  V.  RosSy  6  Serg.  &  Rawle,  427 ;  Dennard  ^  Alexander  v. 
State  of  Georgia^  2  Ga.  Rep.,  188 ;  Com.,  v.  Teevens^  143  Mass., 
211 ;  State  v.  Stout^  6  Halstead,  138 ;  Glasgow  v.  State  {Kansas)^ 
21  Pacific  Reporter,  258.  The  provision  in  the  recognizance 
that  he  shall  not  depart  thence  without  leave  of  the  court  is 
inserted  for  the  express  purpose  of  having  the  party  forthcoming 
and  ready  to  answer  the  charge  there  preferred  against  him,  but 
any  other  information  that  may  be  exhibited  against  him  be- 
fore he  receives  his  discharge,  and  from  this  liability  he  cannot 
discharge  himself  and  his  sureties  by  any  mere  act  of  his  own. 
We  see  no  error  in  the  judgment  of  the  county  court  of 
Loudoun,  and  the  same  is  affirmed. 

Fauntleroy,  J.,  dissented. 

Judgment  affirmed. 
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Clark  v.  Commonwealth. 

Decembbr  7th,  1893. 

1.  Manslaughter— «S5cy-<i<r/l5nce — Case  at  bar,— Upon  the  fiacts  in  this  case  as 

set  out  in  the  opinion  of  the  court,  Jieldy  there  is  no  element  of  self-de- 
fence in  it,  and  the  verdict  of  guilty  of  manslaughter  with  five  years' 
confinement  in  the  penitentiary,  will  not  be  disturbed. 

2.  Criminal  Proceedings — Jury  from  another  county. — Where  a  venire  facias 

is  directed  to  sheriff  of  another  county  to  summon  a  jury,  a  list  need  not 
be  furnished  him.    Code,  {  4024. 

3.  Idem — BiU  of  exceptions. — ^An  entry  in  the  order  book  that  defendant  ex- 

cepted to  a  certain  ruling  of  the  trial  court  will  not  supply  the  place  of 
a  bill  of  exceptions. 

4.  Idem — Instructions. — At  the  trial  the  court  instructs  that  "if  the  jury, 

from  the  evidence,  believe  that  prisoner  wilfully  inflicted  upon  deceased 
a  wound  calculated  to  endanger  or  destroy  life,  and  that  death  ensued 
therefrom  within  a  year  and  a  day,  the  prisoner  is  none  the  less  respon- 
sible for  the  result,  although  it  may  appear  that  the  deceased  might 
have  recovered  but  for  the  agfirravation  of  the  wound  by  unskilful  or 
improper  treatment.''    Held  :  No  error. 

5.  Idem —  Witnesses.  —Commonwealth  need  not  xall  all  the  witnesses  present 

at  the  homicide  or  named  in  the  indictment.  But  the  court,  of  its  own 
volition,  may  call  such  witnesses  for  cross-examination  by  both  sides, 
and  they  will  not  be  considered  as  witnesses  for  either.  HiU^s  case,  88 
Va.,  6SS. 

6.  'M.AVShAVQBTEBrSelf -defence.— Where  death  ensues  on  sudden  provoca- 

tion or  quarrel,  without  malice  aforethought,  the  killing  is  manslaughter. 
To  reduce  the  offence  to  killing  in  self-defence  the  accused  must  prove 
two  things,  to  wit:  (I)  That  before  the  mortal  blow  was  given  he  de- 
clined further  combat,  and  retreated  as  £eu*  as  he  could  with  safety,  and 
(2)  that  he  killed  the  deceased  through  the  necessity  of  preserving  his 
life  or  to  save  himself  from  great  bodily  harm.  Vaiden^s  case,  12  Oratt., 
717. 
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Error  to  judgmeiitof  corporation  court  of  city  of  Danville, 
rendered  February  20,  1893,  upon  a  verdict  of  the  jury  of 
guilty  of  manslaughter  in  the  trial  of  an  indictment  against 
one  J.  T.  Clark  for  the  murder  of  J.  R.  Moffett,  sentencing 
him  to  confinement  for  the  period  of  five  years  in  the  State 
penitentiary.  To  this  judgment  the  prisoner  obtained  a  writ 
of  error  and  supersedeas.     Opinion  states  the  case. 

Berkeley  ^  Harrison^  Peaiross  ^  Harris^  and  J.  T.  Harrisoriy 
for  prisoner. 

Attorney-General  R.  Taylor  Scott  and  William  B.  Aylett^  for 
commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

1.  The  first  point  made  in  the  petition  for  the  writ  of  error, 
and  insisted  upon  in  the  argument  here,  is  that  the  jury  that 
tried  the  prisoner  was  not  a  lawful  jury. 

One  of  the  grounds  of  this  objection  is  that,  after  an  unsuc- 
cessful attempt  had  been  made  to  obtain  a  jury  in  Danville 
the  court  ordered  a  venire^  to  be  directed  to  the  sergeant  of 
Lynchburg,  commanding  him  to  summon  twenty-four  persons 
from  that  city,  which  was  done,  but  that  no  list  was  furnished 
of  the  nanies  of  persons  to  be  summoned.  It  is  contended 
that  such  a  list  ought  to  have  been  furnished,  and  the  same 
point  was  made  before  the  jury  was  sworn.  The  trial  court, 
however,  overruled  the  objection,  and  in  this  there  was  no 
error.  Authority  to  direct  jurors  in  a  felony  case  to  be  sum- 
moned from  another  county  or  corporation  than  that  in  which 
the  trial  is  to  be  had,  is  conferred  by  section  4024  of  the 
Code,  and  there  is  no  requirement  that  a  list  in  such  a  case 
shall  be  furnished.  Sections  4018  and  4019  apply  only  to 
the  summoning  of  jurors  from  the  county  or  corporation  in 
which  the  trial  is  to  be  had  ;  and  the  reason,  no  doubt,  of  the  dif- 
VoL.  xc— 46 


Digitized  by 


Google 


862  Clark  v.  Commonwealth. 

Opinion. 

ference  between  those  sections  and  section  4024,  in  respect  to 
furnishing  a  list,  is  that  in  the  former  case  the  court  or  judge 
is  presumed  to  have  the  means  and  information  essential  to  in- 
telligent action  in  the  matte**,  but  not  so  in  the  latter  case.  At 
all  events,  there  is  nothing  in  the  statute  to  support  the  pris- 
oner'rt  contention,  and  we  cannot,  without  assuming  legislative 
authority,  interpolate  into  the  statute  a  requirement  which  the 
legislature  has  not  seen  tit  to  insert  in  it. 

Objection  is  also  made  to  the  exclusion  from  the  panel  of 
Hirsh  and  Vernon  after  they  had  been  sworn  on  their  voir  dire 
and  accepted  as  qualified  jurors.  As  to  this  matter,  the  tran- 
script recites  that  after  Hirsh  and  Vernon  had  been  thus  ac- 
cepted, the  attorney  for  the  commonwealth  moved  to  be 
allowed  to  re-examine  them  on  oath  as  to  their  fitness  to  serve 
as  jurors,  and  to  introduce  witnesses  to  prove  that  Vernon  had 
on  one  or  more  occasions,  after  the  death  of  the  deceased,  said 
the  prisoner  ought  not  to  be  convicted  of  the  murder  charged ; 
"  which  being  done^^  it  is  further  recited,  **  they  were  excluded 
from  the  panel,  to  which  action  of  the  court  the  prisoner,  by 
counsel,  excepted.''  No  formal  bill  of  exceptions,  however, 
was  tendered  or  signed,  and  the  unauthorized  entry  by  the 
clerk  on  the  minutes  or  order  book  that  the  prisoner  excepted, 
although  the  orders  were  signed,  cannot  supply  the  place  of  a 
bill  of  exceptions.  Exceptions,  to  be  of  any  avail,  must  not 
only  be  so  drawn  up  as  to  distinctly  present  the  ruling  objected 
to,  but  they  must  be  signed  by  the  judge;  and  unless  so  authen- 
ticated they  are  no  part  of  the  record  of  the  case.  Code,  sec. 
3885 ;  Young  v.  Martin^  8  Wall.,  854 ;  Roanoke  Land  and  Imp. 
Co.  V.  Kam  ^  Hickson,  80  Va.,  589;  Fry  v.  Leslie,  87  Id.,  269; 
Tr umbo's  Adm'r  v.  C%  Street  Car  Co.,  89  Id.,  780. 

The  point,  therefore,  is  not  presented  by  the  record  proper, 
and  hence  cannot  be  considered  here.  It  is  not  improper, 
however,  to  say  that  were  it  regularly  presented,  we  would 
have  no  hesitation  in  holding  it  to  be  without  merit. 

2.    The  next  assignment  of  error  is  that  the  court  misdi- 
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reeled  the  jury.  No  reasons,  however,  are  urged  in  support 
of  this  assignment;  and  it  was  virtually  conceded  in  the  argu- 
ment at  the  bar  that  the  action  of  the  court  in  regard  to  the 
instructions  was  without  error,  as  it  unquestionably  was. 

The  ninth  instruction  given  for  the  commonwealth,  and  the 
only  one  we  deem  it  necessary  to  specially  mention  or  consider, 
is  as  follows : 

**If  the  jury  believe  from  the  evidetice  that  the  prisoner 
wilfully  inflicted  upon  the  deceased  a  dangerous  wound,  one 
that  was  calculated  to  endanger  and  destroy  life,  and  that 
death  ensued  therefrom  within  a  year  and  a  day,  the  prisoner 
is  none  the  less  responsible  for  the  result,  although  it  may  ap- 
pear that  the  deceased  might  have  recovered  but  for  the  aggra- 
vation of  the  wound  by  unskilful  or  improper  treatment." 

The  prisoner  shot  the  deceased  in  the  abdomen,  with  a  pis- 
tol, on  the  street  in  Danville,  inflicting,  according  to  the  evi- 
dence for  the  commonwealth,  a  wound  from  which  death 
ensued  within  less  than  thirty-six  hours.  An  attempt  was 
made  on  behalf  of  the  prisoner  to  show  that  death  was  caused 
by  improper  surgical  treatment;  and  it  was  to  meet  the  evi- 
dence on  this  point  that  the  instruction  just  quoted  was  given. 

In  Commonwealth  v.  M^Pike,  3  Cush.,  181,  it  was  laid 
down  that  where  a  surgical  operation  is  performed  in 
a  proper  manner,  and  under  circumstances  which  render  it 
necessary,  in  the  opinion  of  competent  surgeons,  upon  one 
who  has  received  a  wound  apparently  mortal,  and  such  opera- 
tion is  ineflfectual  to  afford  relief  and  save  the  life  of  the  pa- 
tient, or  is  itself  the  immediate  cause  of  death,  the  party 
inflicting  the  wound  will,  nevertheless,  be  responsible  for  the 
consequences;  and  such  is  the  settled  law. 

Lord  Hale  says:  "If  a  man  give  another  a  stroke,  which 
it  may  be  is  not  in  itself  so  mortal  but  that  with  good 
care  he  might  be  cured,  yet  if  he  die  of  the  wound  within 
the  year  and  day,  it  is  homicide  or  murder,  as  the  case 
is,  and  so  it  hath   been  always   ruled.     *     *     *     If  a  man 
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receives  a  wound,  which  is  not  in  itself  mortal,  but  either 
for  want  of  helpful  applications,  or  neglect  thereof,  it  turns  to 
a  gangrene,  or  a  fever,  and  that  gangrene  or  fever  be  the  imme- 
diate cause  of  his  death,  yet  this  is  murder  or  manslaughter  in 
him  that  gave  the  stroke  or  wound ;  for  that  wound,  though 
it  were  not  the  immediate  cause  of  his  death,  yet,  if  it  were  the 
mediate  cause  thereof,  and  the  fever  or  gangrene  was  the  im- 
mediate cause  of  his  death,  yet  the  wound  was  the  cause  of  the 
gangrene  or  fever,  and  so  consequently  is  causa  causans,^'  1 
Hale,  P.  C,  428. 

To  the  same  eiFect  is  CommonweaMh  v.  Hackett^  2  Allen 
(Mass.),  136,  where,  after  a  review  of  the  authorities,  the 
court,  speaking  by  Chief  Justice  Bigelow,  declared  the  rule  to 
be  that  if  the  wound  was  a  dangerous  wound,  that  is,  calcu- 
lated to  endanger  or  destroy  life,  and  death  ensued  therefrom, 
it  is  sufficient  proof  of  the  offence  of  murder  or  manslaughter, 
as  the  case  may  be,  and  that  the  person  who  inflicted  it  is  re- 
sponsible, though  it  may  appear  that  the  deceased  might  have 
recovered  if  he  had  taken  proper  care  of  himself,  or  submitted 
to  a  surgical  operation,  or  that  unskilful  or  improper  treatment 
aggravated  the  wound  and  contributed  to  the  death,  or  that 
death  was  immediately  caused  by  a  surgical  operation  rendered 
necessary  by  the  condition  of  the  wound.  "A  different  doc- 
trine," it  was  added,  "would  tend  to  give  immunity  to  crime, 
and  to  take  away  from  human  life  a  salutary  and  essential 
safeguard."  See,  also.  Commonwealth  v.  Green,  1  Ashm.,  289; 
State  V.  Bentley,  44  Conn.,  537;  S.  C,  26  Am.  Rep.,  486;  Stak 
V.  Morphy,  33  Iowa,  270;  S.  C,  23  Am.  Rep.,  122. 

In  the  case  in  44  Conn,  the  deceased  was  shot  in  the  arm, 
and  died  eleven  days  thereafter  of  lockjaw.  The  prosecu- 
tion claimed  that  death  resulted  from  the  wound ;  the  accused 
that  it  resulted  from  the  treatment  of  the  case  by  the  attend- 
ing physicians.  The  wound  was  dressed  in  the  first  instance 
by  one  surgeon,  and  afterwards  to  the  time  of  death  by 
another.     These  differed  radically  as  to  the  manner  in  which 
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the  case  should  have  been  treated.  The  accused  was  convicted 
of  manslaughter,  and  the  conviction  was  held  good.  "  There 
is  no  such  defect  in  the  law/'  it  was  said,  "  as  that  the  person 
who  intentionally  inflicts  a  wound  calculated  to  destroy  life, 
and  from  which  death  ensues,  can  throw  responsibility  for  the 
act  upon  either  the  carelessness  or  the  ignorance  of  his  victim, 
or  shield  himself  behind  the  doubt  which  disagreeing  doctors 
may  raise  as  to  the  treatment  proper  for  the  case." 

In  conformity  with  these  authorities,  Greenleaf  lays  it  down 
that  "if  death  ensues  from  a  wound  given  in  malice,  but  not 
in  its  nature  moral,  but  which,  being  neglected  or  mismanaged, 
the  party  died,  this  will  not  excuse  the  prisoner  who  gave  it, 
but  he  will  be  held  guilty  of  the  murder,  unless  he  can  make 
it  clearly  and  certainly  appear  that  the  maltreatment  of  the 
wound,  or  the  medicine  administered  to  the  patient,  or  his  own 
misconduct,  and  not  the  wound  itself,  was  the  sole  cause  of 
his  death ;  for  if  the  wound  had  not  been  given  the  party  had 
not  died."     3  Greenl.  Ev.,  sec.  139. 

3.  The  law,  then,  having  been  correctly  propounded  to  the 
jury,  the  remaining  question  is,  whether  the  verdict  was  war- 
ranted by  the  evidence,  upon  which  question,  it  is  important 
to  observe,  the  prisoner  occupies  in  this  court  the  unfavora- 
ble position  of  a  demurrant  to  evidence,  the  evidence,  not 
the  facts,  being  certified.  That  is  to  say,  he  must  be  con- 
sidered as  admitting  the  truth  of  the  commonwealth's  evi- 
dence and  all  just  inferences  which  the  jury  could  have 
properly  drawn  therefrom,  and  as  waiving  all  his  own  evidence 
in  conflict  therewith,  and  all  inferences  from  his  own  evidence 
which  do  not  necessarily  result  therefrom ;  and  unless,  when 
viewed  in  this  light,  the  verdict  be  plainly  wrong,  it  is  our 
duty  to  affirm  it.  Code,  sec.  3484,  Acts  1891-'92,  p.  962 ; 
Scad's  Case,  22  Greitt,,  924;  Oraveh/s  Case,S6Y2i.,S96;  Gaines' 
Case,  88  /rf.,  682. 

The  evidence  in  the  case  is  voluminous,  but  its  salient  points 
may  be  briefly  stated.     The  deceased  was  a  Baptist  preacher 
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and  an  ardent  Prohibitionist.  He  was  also  the  editor  of  a  paper 
called  "  Anti-Liquor."  The  prisoner  was  a  lawyer  and  an 
ardent  Democrat.  Both  were  men  in  the  prime  of  life. 
During  the  progress  of  the  presidential  election,  on  the  8th  of 
November,  1892,  both  were  actively  engaged  at  the  polls, 
when  the  prisoner  accused  the  deceased  of  attempting  to  per- 
petrate a  fraud  by  having  bogus  Democratic  tickets  printed. 
At  this  the  deceased  struck  the  prisoner  a  blow,  and  both  were 
afterwards  fined.  Two  days  thereafter  the  deceased  published 
a  card  in  his  paper  relative  to  the  disturbance  on  election  day, 
in  which  he  spoke  of  the  prisoner  as  a  "contemptible  whis- 
keyite,"  and  also  as  "a  one-horse  lawyer  "  who  had  been  doing 
the  dirty  work  of  the  liquorites  for  two  years,  and  who,  during 
a  wet  and  dry  campaign,  had  proposed  to  the  liquor  men  '*  to 
buy  a  lot,  and  settle  a  nigger  on  it,  next  to  Mr.  Moftett,"  the 
deceased. 

The  prisoner  was  absent  from  Danville  at  the  time  of  this 
publication,  and  did  not  return  until  the  evening  of  the  next 
day,  when  he  was  informed  of  it.  The  day  before  the  publi- 
cation, however  (i.  6.,  the  day  or  the  evening  after  the  election), 
in  conversation  with  several  gentlemen  on  the  street  relative 
to  his  difficulty  with  the  deceased,  he  declared  his  purpose  to 
"  get  even  with  him,"  and  that  they  both  could  not  live  in  the 
same  town  twenty-four  hours  longer;  and  within  less  than  three 
hours  before  the  shooting,  he  declared,  in  the  presence  of  sev- 
eral  witnesses,  who  testified  for  the  commonwealth,  that  the 
deceased  would  have  to  leave  town,  and  that  the  quicker  he  left 
the  better  it  would  be  for  him. 

It  appears  that  just  before  the  shooting,  and  soon  after  being 
informed  of  the  above  mentioned  publication,  the  prisoner 
went  into  the  office  of  the  Danville  Register  in  search  of  a 
copy  of  the  paper.  When  he  reached  the  office,  observing  the 
deceased  in  conversation,  standing  with  his  back  to  the  door, 
he  turned  and  went  out.  This  was  between  8:30  and  9  o'clock 
in  the  evening.     Upon  coming  out  of  the  Register  building  he 
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walked  up  the  street,  and  in  a  little  while  the  deceased  came 
out  and  walked  up  the  same  street.  In  a  few  minutes  they  met, 
when  the  prisoner  shot  and  mortally  wounded  the  deceased. 
The  latter,  in  his  dying  declaration,  said:  "I  left  the  Register 
office  and  walked  up  Main  street.  I  met  a  man  approaching 
me.  He  seemed  to  be  coming  straight,  so  I  stepped  aside  to 
give  him  room.  He  was  four  or  live  yards  from  me  when  he 
commenced  firing  on  me.  I  endeavored  to  secure  his  weapon, 
but  was  not  successful  in  doing  so  until  Mr.  Green  Williams, 
chief  of  police,  came  up  and  separated  us."  His  assailant,  he 
said,  was  the  prisoner,  though  he  did  not  recognize  him  until 
he  commenced  firing;  and  in  answer  to  questions  he  further 
stated  that  he  had  no  pistol,  and  that  he  made  no  assault  on 
the  prisoner  before  the  firing  commenced. 

There  were  four  shots  fired,  and  upon  examination  of  the 
prisoner's  pistol,  after  the  parties  were  separated,  four  of  its 
five  chambers  were  found  to  be  empty.  The  fifth  contained  a 
loaded  shell.  The  prisoner  was  shot  in  the  wrist,  and  he  de- 
clared the  deceased  had  shot  him.  This  the  deceased  denied. 
He  also  denied  that  he  had  a  pistol,  and  requested  the  officer 
to  search  him,  which  the  officer  then  and  there  did,  without 
finding  any.  The  prisoner,  it  seems,  had  been  in  the  habit  of 
carrying  a  pistol  for  a  number  of  years. 

Now,  if  this  evidence  stood  alone,  the  jury  would  have  been 
warranted  in  finding  the  prisoner  guilty  of  murder.  But 
there  was  evidence  tending  to  show  that  the  parties  were  en- 
gaged in  a  mutual  combat  before  any  of  the  shots  were  fired  ; 
and  the  jury  were  no  doubt  influenced  by  this  evidence  in 
finding  the  prisoner  guilty  of  manslaughter  only.  The  testi- 
mony of  two  of  the  witnesses,  viz:  Green  Williams,  the  offi- 
cer just  mentioned,  and  one  Gravely,  is  very  positive  on  this 
point.  Both  claim  to  have  been  eye  witnesses  of  the  shooting, 
and  the  name  of  Williams  was  among  those  at  the  foot  of  the 
indictment  Accordingly,  at  the  trial,  the  prisoner  moved 
that  these  witnesses  be  called  for  the  prosecution,  but  the  court 
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refused  to  grant  the  motion.  It  did,  however,  put  them  on 
the  stand,  with  liberty  to  both  sides  to  cross-examine  them, 
which  was  done ;  and  it  is  now  contended  for  the  prisoner  that 
their  testimony  is  commonwealth's  evidence,  but  this  position 
is  untenable. 

According  to  HiWs  Case^  88  Va.,  683,  the  prosecution  is  not 
bound  to  call  all  or  any  of  the  witnesses  present  at  the  trans- 
action in  cases  of  homicide,  as  in  England,  but  it  is  for  the 
representative  of  the  commonwealth  to  say  what  witnesses  he 
will  call;  and  this  discretion  ought  not  to  be  interfered  with. 
The  trial  judge,  however,  may,  in  his  discretion,  call  any  wit- 
ness who  was  present  at  the  transaction,  or  whose  name  is  on 
the  indictment,  for  cross-examination  by  both  sides;  but,  as 
was  said  in  HilVs  Case^  a  witness  .so  called  is  not  the  witness 
of  either  party.  Consequently,  when  the  case  is  brought  to 
the  appellate  court  on  a  certificate  of  evidence,  the  evidence 
of  such  a  witness,  so  far  as  it  conflicts  with  the  common- 
wealth's evidence,  is  not  to  be  considered,  since  the  accused, 
in  such  a  case,  according  to  the  rule  of  a  demurrer  to  evidence, 
admits  the  truth  of  the  commonwealth's  evidence,  and  all  rea- 
sonable inferences  that  the  jury  could  have  drawn  there- 
from. 

The  point,  however,  is  not  a  very  material  one  in  the  present 
case,  because  the  jury  found  the  accused  guilty  of  man- 
slaughter; and  if  we'were  to  consider  all  the  evidence  in  the 
record,  the  result  would  be  the  same. 

It  is  a  principle  of  criminal  law  that  where  death  ensues 
on  a  sudden  provocation,  or  sudden  quarrel,  without  malice 
prepense,  the  killing  is  manslaughter,  and  in  order  to  reduce 
the  offence  to  killing  in  self-defence,  the  accused  must  prove 
two  things,  viz:  (1.)  That  before  the  mortal  blow  was  given, 
he  declined  further  combat,  and  retreated  as  far  as  he  could 
with  safety;  and  (2)  that  he  killed  the  deceased  through  the 
necessity  of  preserving  his  own  life,  or  that  there  was  reason- 
able ground  to  believe  that  the  killing  was  necessary  to  pre- 
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serve  his  own  life,  or  to  save  himself  from  great  bodily  harm ; 
which  has  not  been  shown  in  the  present  case. 

In  Vaiden's  Case,  12  Gratt,  717,  it  was  held  that  to  make 
out  a  case  of  self-defence  in  a  case  of  homicide,^the  accused 
must  show  to  the  jury  that  the  defence  was  necessary  to  pro- 
tect his  own  life,  or  to  protect  himself  against  grevious  bodily 
harm;  and  that  with  regard  to  the  necessity  that  will  justify 
the  slaying  of  another  in  self-defence,  the  accused  must  not 
have  wrongfully  occasioned  the  necessity,  for  a  man  shall  not 
in  any  case  justify  the  killing  of  another  by  a  pretense  of  neces- 
sity, unless  he  were  without  fault  in  bringing  that  necessity 
upon  himself.  See,  also,  Bristow^s  Case^  15  Qratt.,  684;  Lewis^ 
Case,  78  Va.,  732;  Honesty's  Case,  18  Id.,  283,  298;  Brown's 
Case,  86  Id.,  466,  470;  Games'  Case,  88  Id.,  682,  693. 

The  prisoner  in  the  present  case  was  examined  as  a  witness, 
and  testified  that  when  he  met  the  deceased,  the  latter  caught 
him  by  the  coat  and  pushed  him  back  several  steps,  at  the 
same  time  drawing  a  pistol  from  his  hip  pocket;  that  he  (the 
prisoner)  knocked  his  hand  down,  and  then  drew  his  own  pis- 
tol and  tired.  But  the  statement  that  the  deceased  had  a  pis- 
tol IS  positively  disproven.  He  denied  it  in  his  dying  declara- 
tion, as  he  had  previously  done,  in  the  presence  of  the  prisoner, 
immediately  after  the  shooting;  and  when,  at  his  request,  he 
was  searched  by  the  police  officer,  no  pistol  was  to  be  found. 
It  is  clear  from  the  record  that  he  had  no  pistol,  and 
that  the  prisoner's  statement  on  the  subject  was  fabricated.  In 
short,  there  is  no  element  of  self-defence  in  the  case;  and  the 
judgment  must  be  affirmed. 

Judgment  affirmbd. 
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MoRRiss  V.  Virginia  State  Insurance  Co. 

Absent,  Richardson  and  Hinton,  JJ. 

December  7th,  1893. 

1.  Trust  Deed — Notice  of  scUe — Equity  jurisdiction, — Where  a  court  of  equity 

has  taken  charge  of  the  execution  of  a  trurt,  it  should  prescribe  a  rea- 
sonable notice  of  at  least  thirty  days  for  sale  of  the  trust  property,  not- 
withstanding the  fact  that  the  deed  required  "ten  days  at  the  least." 
Code  1873,  ch.  113,  1 6. 

2.  Idem — Place  of  sale. — ^Where  sale  shall  be  made  lies  in  the  trustee*e  dis- 

cretion in  case  the  deed  does  not  name  the  place ;  but  if  either  party 
disapproves  his  decision,  he  should,  before  the  sale,  apply  to  the  court 
for  instructions.    Shurtz  v,  Johnson^  28  Gratt.,  657. 

3.  Idem — Case  at  bar. — ^Where  property  on  outskirts  of  Richmond  was  to  be 

sold  under  a  trust  deed  naming  no  place  of  sale,  trustee  selected  the 
city  hall,  to  which  the  debtor  objected,  that  it  would  sell  higher  on  the 
premises ;  held,  the  debtor's  wishes  should  govern. 

4.  Idem — Sale  in  parcels — Injunction. — Deed  not  prescribing  sale  by  parcels 

must  be  construed  by  the  statute  requiring,  in  case  of  de&ult,  the  trus- 
tee "to  sell  the  property  conveyed  by  the  deed,  or  so  much  thereof  as 
may  be  necessary."  Held,  if  it  will  sell  higher  by  parcels,  and  the 
owner  requests  such  sale,  and  trustee  refuses,  a  court  of  equity  will  in- 
tervene.    Terry  v.  Fitzgerald,  32  Gratt.,  851. 

5.  Idem — Personal  confidence. — ^The  trustee  must  act  in  person,  and  not  by 

agent.     Harvey  v.  Steptoe,  17  Gratt.,  289. 

Appeal  from  two  decrees  of  the  chancery  court  of  city  of 
Richmond,  rendered  October  31,  1893,  in  the  suit  entitled 
"Morriss,  &c.  v.  The  Virginia  State  Insurance  Company,"  and 
in  the  suit  entitled  "  Morriss,  &c.  v.  James  Alfred  Jones,  Trus- 
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tee,  &c.,"  heard  together.  The  said  Morriss  obtained  an  in- 
junction to  a  sale  advertised  by  said  trustee,  and  appealed  from 
the  decree  dissolving  said  injunction.     Opinion  states  the  case. 

Stiles  ^  HoUaday  and  Edmund  Waddill,  for  appellants. 

Christian  ^  Christian^  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  controversy  between  the  parties  to  this  appeal  has  arisen 
over  the  execution  of  a  trust  deed  executed  by  the  appellants 
to  a  certain  trustee,  conveying  a  tract  of  land  in  Henrico 
county,  near  the  city  of  Richmond,  containing  856  acres,  to 
secure  a  debt  due  the  Virginia  State  Insurance  Company  of 
$12,229  37.  There  were  several  abortive  attempts  at  a  sale, 
one  on  the  premises,  and  another  in  the  city  of  Richmond, 
when  a  sale  was  made  at  $12,000,  when,  it  appearing  by  affida- 
vits that  the  price  of  $12,000  was  grossly  inadequate,  and  in 
the  opinion  of  numerous  persons — real  estate  dealers  and 
others — that  the  property  was  worth  $25,000,  by  consent  of  all 
parties  the  sale  was  set  aside  by  the  court,  and  a  resale  ordered. 
The  trustee  advertised  the  sale  to  take  place  at  the  door  of  the 
city  hall  in  the  city  of  Richmond,  when  the  appellants  pro- 
cured an  injunction,  upon  the  ground  that  the  property  could 
not  safely  be  sold  in  the  city  of  Richmond  with  a  reasonable 
expectation  that  it  would  bring  a  reasonable  price,  and  that 
such  a  sale  would  result  only  in  a  sacrifice  of  the  property ; 
that  it  was  a  large  farm  near  the  city,  situated  i!i  the  county, 
and  capable  of  subdivision  into  several  valuable  truck  farms ; 
that  the  trustee  should  not  be  allowed  to  sell  the  whole  tract 
unless  necessary  to  pay  the  debt  due  on  it ;  that,  if  sold  in 
bulk,  it  would  not  bring  its  value,  whereas  the  record  showed 
that  it  was  worth  $25,000,  and  that  land  just  across  the  road 
had  recently  sold  for  $100  per  acre,  and  this,  by  proper  adver- 
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tisement  and  judicious  offering,  might  be  sold  as  well ;  that 
the  ten  days'  notice  required  by  the  deed  had  not  been  given; 
that  the  advertisement  was  inserted  on  Sunday,  the  4th,  to 
take  place  on  the  15th  instant;  that  this  was  not  a  compliance 
with  the  terms  of  the  deed  in  letter  or  in  "spirit";  and  that 
the  advertisement  contains  no  notice  of  the  terms  of  sale  as  to 
the  residue  after  the  cash  payment  has  been  paid  and  the  debt 
discharged.  This  bill,  was  answered,  and  amotion  made  to 
dissolve  the  injunction.  Upon  the  hearing  the  court  dissolved 
the  injunction  by  decree  in  the  cause  on  the  18th  of  October, 
1892,  but  reserved  all  other  ques»tions,  and,  on  motion  of  the 
plaintiffs,  suspended  the  decree  upon  the  usual  terms  for  ten 
days,  to  allow  the  plaintiffs  to  present  their  petition  to  this 
court  for  an  appeal,  which  being  done,  the  appeal  was  allowed. 

In  the  first  place,  it  appears  that  the  advertisement  was  as 
long  as  the  terms  of  the  deed  required — "ten  days  at  the 
least." 

The  next  question  is  as  to  the  place  of  sale,  and  upon  this 
question  we  will  remark  that  the  deed  contained  no  stipulation 
as  to  the  place  where  the  sale  should  be  made;  and  according 
to  the  rule  established  by  the  law,  and  to  be  found  in  the  de- 
cisions of  this  court,  this  matter  was  left  to  the  sound  discre- 
tion of  the  trustee.  Shurtz  v..  Johnson^  28  Gratt.,  667,  and 
cases  cited ;  Walker  v.  Beauchler^  27  Gratt.,  511,  and  cases 
cited.  Mr.  Barton  says  on  this  subject  (2  Bart.  Ch.  Pr.,  446): 
"  When  the  deed  does  not  fix  the  place  for  the  sale,  the  trustee 
may  make  it  in  any  place  which,  in  discretion,  he  may  select; 
but  he  should  exercise  that  discretion  fairly  and  prudently," 
(citing  Shurtz  v.  Johnson^  supra)',  and  he  cannot  sell  more  of 
the  trust  subject  than  is  necessary  to  satisfy  the  debt,  unless 
the  interest  of  the  owners  demand  it,  or  they  request  it,  or 
unless  it  would  be  injurious  not  to  sell  the  whole.  This  rule, 
of  course,  relates  to  a  divisible  subject,  the  trustee's  duty  in 
every  case  being  to  act  for  the  best  interest  of  all  the  parties. 
It  is  a  settled  principle  in  this  court  that  trustees  ought  not  to 
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allow  any  urgency  of  the  creditor  to  have  an  influence  on  their 
conduct,  but  that,  whether  they  act  under  deeds  of  trust  or 
under  decrees  of  a  court  of  chancery,  they  ought  to  consider 
themselves  as  impartial  agents  of  both  parties,  and  should  act 
for  the  interest  of  the  debtor  as  well  as  of  the  creditor. 
Quarles  v.  Lacy,  4  Munf ,  251.  And  it  is  now  incontrovertibly 
settled  that  a  trustee  is  to  be  considered  as  the  agent  of  both 
parties,  bound  to  act  impartially,  and  to  disregard  the  sugges- 
tions of  either  inconsistent  with  that  obligation,  and  that  he 
has,  in  general,  no  greater  powers  touching  his  trust  than  a 
commissioner  of  a  court  of  equity  for  a  sale  of  lands  under  its 
decree.  Layie  v.  Tidball,  Gilmer,  130;  4  Minor  Inst.,  65; 
Ghoumihg  v.  Cox,  1  Rand.  (Va.),  311 ;  2  Minor  Inst.,  285 ;  1 
Lomax  Dig.  424.  Mr.  Barton  says  (2  Minor  Inst.,  286) : 
"The  general  principle  of  his  duty  is  to  act  Justly,  impartially, 
and  discreetly,  without  permitting  himself  to  be  swayed  to  the 
one  side  or  the  other  by  the  suggestions  or  pursuasions  of 
either  party.  He  has  been  likened  in  this  respect  to  the  com- 
missioner of  the  court  of  equity.  He  must  conform  to  the 
terms  of  the  deed  in  respect  to  the  time  and  manner,  of 
giving  notice,  and  the  time  and  manner  of  sale,  as  well  as 
in  all  other  particulars,  and  in  all  points  when  the  deed  is 
silent  he  must  govern  himself  by  the  general  rule  to  sell 
to  the  best  advantage,  and  with  an  impartial  regard  to  the 
rights  and  interests  of  both  parties."  It  is  a  principle,  also,  of 
such  transactions  that  the  trustee  is  charged  with  a  personal 
confidence,  and  must  therefore  act  in  person  and  not  by  agent. 
1  Lomax  Dig.,  427;  1  Tuck.  Comm.,  108;  Harvey  v.  Steptoe, 
17  Qratt.,  289.  It  is  the  trustee's  duty  to  forbear  to  sell,  and 
to  ask  the  aid  arid  instructions  of  a  court  of  equity,  in  all  cases 
where  the  amount  of  the  debt  is  unliquidated  or  in  good  faith 
disputed,  when  any  cloud  rests  upon  the  title,  when  a  reason- 
able price  cannot  be  obtained,  or  when,  for  any  reason,  a  sale 
is  likely  to  be  accompanied  by  a  sacrifice  of  the  property, 
which,  at  the  cost  of  some  delay,  may  be  obviated.     2  Minor 
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Inst,  287;  1  Tuck.  Comm.,  106;  Lane  v.  Tidhall.  supra ;  Wilr 
Jans  V.  Gordon^  11  Leigh,  547;  Miller  v.  Argyle^  5  Leigh,  460; 
Miller  v.  TrevUian^  2  Rob.  (Va.),  25;  Bryan  v.  Slump^  8  Gratt, 
247.  Judge  Lomax,  in  his  Digest  (volume  1,  p.  425),  sajs : 
''  These  trustees,  may,  of  their  own  motion,  apply  to  a  court  of 
equity  to  remove  impediments  in  the  way  of  a  fair  execution  of 
their  trust,"  and,  if  the  trustee  fails  to  do  so,  the  debtor  may 
enjoin  the  sale,  and  ask  the  executio!i  of  the  trust  under  and 
by  the  aid  of  a  court  of  equity,  and  thus,  to  adopt  the  language 
of  Lord  Bacon,  substitute  tor  the  private  conscience  of  the 
trustee  "the  general  conscience  of  the  realm,  which  is  chan- 
cery," which  Justice  Story  says  implies  nothing  more  than  that 
a  trustee  who  does  not  know  his  duty  shall  be  at  the  pains  to 
learn  it. 

As  we  have  said,  the  deed  is  without  directions  as  to  the 
place  where  the  sale  shall  be  made,  and  the  trustee  must,  in 
the  exercise  of  a  sound  discretion,  such  as  we  have  above  re* 
ferred  to,  select  the  place ;  and,  if  he  shall  be  in  doubt,  he  may 
apply  to  a  court  of  equity  for  a  determination  of  that  question. 
If  he  determines  for  himself,  and  either  party  is  not  satisfied 
with  his  decision,  he  may  apply  to  the  court  of  equity  to  have 
it  determined  before  the  sale  by  the  court,  according  to  the 
circumstances  of  the  case.  That  this  question  is  determinable 
in  the  light  of  the  circumstances  of  the  particular  case  is  clear 
under  the  decisions.  In  Walker  v.  Beauehlerj  supra^  Judge 
Staples,  speaking  for  the  unanimous  court,  said:  "It  is  very 
true  the  deed  does  not  prescribe  the  place  of  sale,  and  much 
was  therefore  left  to  the  discretion  of  the  trustee.  In  the  ex- 
ercise of  that  discretion,  it  would  seem  clear  that  the  sale 
ought  certainly  to  have  been  made  at  least  in  the  county  where 
the  property  was  situated."  And  the  subsequent  case  of 
Shurtz  V.  Johnson^  supra^  Judge  Burks  says,  speaking  of  a  sale 
of  land  situated  in  York  county,  Va. :  "  It  thus  appears  that 
neither  Baltimore  nor  any  other  place  is  specially  designated 
in  the  deed  as  the  place  where  the  sale  is  to  be  made,  but  by 
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the  plainest  implication  the  selection  of  such  place  is  left  to 
the  discretion  of  the  trustee,  as  is  usual  in  deeds  of  this  char- 
acter. It  may  not  be  doubted,  therefore,  that  the  trustee  had 
the  power  under  the  deed  to  make  the  sale  at  Baltimore,  or  at 
any  other  place  which  he,  in  his  discretion,  might  select.  The 
real  and  only  question  in  whether  he  exercised  that  power 
fairly  and  prudently;  in  other  wordj^,  whether  he  committed  a 
breach  of  trust."  Both  of  these  two  last-named  cases  were 
brought  to  invalidate  the  sale  after  it  had  been  made.  In  the 
first  the  sale  was  set  aside,  and  in  the  latter  the  sale  was  sus- 
tained. And,  after  the  sale  had  been  made,  the  court  inter- 
poses with  more  reluctance  than  when  it  is  applied  to  in  the 
first  instance,  and  before  the  sale  is  actually  made.  Taylor  v. 
King,  6  Munf.,  866 ;  Harris  v.  Harris,  Id.,  868;  Gibson  v.  Jones, 
5  Leigh,  370;  Haghes  v.  Caldwell^  11  Leigh,  848.  In  this  case 
the  trustee,  in  the  exercise  of  his  discretion,  selected  the  place 
of  sale  outside  of  the  county.  The  debtors,  who  claim  that 
they  have  a  tract  of  land  worth  at  least  $25,000,  and  a  debt  on 
it  of  $12,000,  object  to  the  place  selected  by  the  trustee,  and, 
before  the  sale  is  made,  insist  that  it  ought  to  be  made  on  the 
premises ;  that  the  land  is  worth  a  good  deal  more  than  the 
debt  on  it;  that  it  is  capable  of  advantageous  sub-division,  and 
that  it  ought  to  be  sold  in  parcels ;  that  it  is  not  necessary  to 
sell  the  whole  to  satisfy  the  debt,  and  that  only  so  much  ought 
to  be  sold  as  is  necessary  to  pay  the  debt  on  it;  that  its  appear- 
ance and  situation  will  increase  the  prospects  of  a  good  sale 
when  the  sale  is  made  on  the  premises  in  view  of  the  bidders. 
The  trustee,  in  his  notice,  says:  *' There  are  lew  estates  com- 
bining more  elements  of  value  than  this.  In  the  first  place,  it 
is  a  large  estate,  very  near  to  the  city  of  Richmond,  on  an  ex- 
cellent road,  and  embracing  some  of  the  finest  trucking  land 
in  the  county,  the  soil  being  similar  to  that  of  the  noted  vege- 
table section  of  Hanover  county;  then,  again,  its  nearness  to 
a  growing  city,  such  as  Richmond  now  is,  justifies  the  hope  of 
a  very  largely  increased  value  in  a  few  years;  and,  again,  it  is 
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said  to  contain  inexhaustible  quantities  of  the  finest  clay  for 
pottery,  fire  brick,  tiling,  etc." ;  and  besides,  he  says,  **  em- 
bracing, besides  the  excellent  highland,  a  quantity  of  Chicka- 
hominy  low  grounds  and  a  sufficiency  of  woodland."  In  view 
of  the  fact  that  such  large  interests  are  involved,  the  property 
being  both  extensive  and  valuable,  and  the  debt  being  safely 
secured  and  bearing  7  per  cent  interest,  in  reviewing  the  dis- 
cretion of  the  trustee,  and  considering  all  the  circumstances  of 
the  case,  we  are  of  opinion  that  the  wishes  of  the  debtor  in 
this  case  ought  to  be  so  far  respected  as  to  make  the  sale  on 
the  premises,  the  deed  not  prescribing  any  other  place,  and 
that,  before  dissolving  the  injunction,  the  chancery  court  ought 
to  have  so  directed,  and  its  refusal  to  do  so  is  error,  for  which 
the  decree  complained  of  must  be  reversed  and  annulled. 

We  are  further  of  opinion  that  the  land  should  be  subdi- 
vided and  sold  in  parcels;  that  no  more  may  be  sold  than  is 
necessary  to  pay  the  debt;  and,  when  enough  has  been  real- 
ized to  pay  the  debt,  no  more  ought  to  be  sold.  It  is  true  that 
the  deed  simply  directs  the  trustee  to  sell  the  property  con- 
veyed, but  this  must  be  taken  in  connection  with  the  statute, 
chapter  113,  §  6,  Code  1873,  which  applies  to  this  case,  which 
provides,  in  such  case,  that  when  default  shall  have  been  made 
in  the  payment  of  the  debt,  or  any  part  thereof,  by  the  grantor, 
the  trustee  shall  sell  the  property  conveyed  by  the  deed  or  so 
much  thereof  as  may  be  necessary.  And  Judge  Moncure,  speak- 
ing of  this  subject,  and  construing  a  similar  law  to  this,  says, 
in  Michie  v.  Jeffries^  21  Qratt.,  347 ;  "  It  is  the  duty  of  the 
trustee  not  to  sell  more  of  the  trust  subject  than  the  purposes 
of  the  trust  require,  even  though  the  deed  direct  him,  in  case 
of  default,  to  sell  the  trust  subject,  without  saying,  '  or  so 
much  thereof  as  may  be  necessary  to  satisfy  the  purposes  of 
the  trust,' "  the  last  part  of  the  sentence,  "  to  satisfy  the  pur- 
poses of  the  trust,"  being  the  phraseology  of  the  law  applica- 
ble to  that  case.  Code  1860,  c.  117,  §  6.  He  adds:  *'  That  is 
always  implied,  unless  a  contrary  inteiition  plainly  appears  ";  and 
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again:  "In  saying  *  under  and  by  virtue  of  the  trust  deed/  the 
tract  of  land  thereby  conveyed  to  hira  is  to  be  construed  and 
read  as  if  the  words  *  or  so  much  thereof  as  may  be  necessary ' 
followed  the  words  above  mentioned.  In  saying  *  under  and 
by  virtue  of  the  trust  deed/  all  the  terms  of  the  deed,  and  of 
the  law  on  which  it  is  founded,  are  in  eftect  embodied  in  the 
decree,  except  such  as  are  expressly  varied."  To  the  same 
effect  is  Terry  v.  Fitzgerald^  32  Gratt,  851 ;  the  opinion  in  that 
case  saying:  "  We  hold  that  it  was  the  duty  of  the  trustee  to 
sell  it  in  parcels,  if  by  that  mode  it  would  bring  the  best  price; 
and,  although  he  has  a  discretion,  it  is  a  legal  discretion, 
which  is  subject  to  the  control  of  a  court  of  equity;  and  if  the 
land  will  bring  a  better  price  by  dividing  it  and  selling  it  in 
several  lots,  and  the  owner  desires  and  requests  it,  and  the 
trustee  refuses,  the  owner  thereby  invokes  the  intervention  and 
assistance  of  a  court  ot  equity,  *  *  *  to  control  him  in 
the  exercise  of  his  discretion,"  citing  Judge  Moncure  as  say- 
ing, in  Crenshaw  v.  Seigfrkdy  24  Gratt,  272:  "If  the  debtor 
desires  that  a  particular  and  designated  portion  of  the  land, 
fully  adequate  by  a  sale  for  cash  to  produce  the  amount  of  the 
debt  and  expenses,  such  desire  ought  to  be  carried  into  effect. 
In  this  case  the  debtor  docs  not  insist  that  only  a  part  of  the 
land  shall  be  sold,  or  object  to  selling  the  whole  if  necessary 
for  the  payment  of  the  debt  and  expenses,  but  only  insists  that 
it  shall  be  laid  ofi  into  particular  and  designated  portions, 
having  assurance  that  it  will  sell  better,  and  will  not  require 
the  sale  of  the  whole  to  pay  the  debt  and  the  expenses."  In 
the  same  case  it  is  said  that  the  court  having  possession  of  the 
case  ought,  instead  of  dissolving  the  injunction,  to  have  re- 
tained it,  and  directed  the  execution  of  the  trust;  and  further, 
"the  court  is  of  opinion,  therefore,  that  the  circuit  court,  in- 
stead of  dissolving  the  injuncti(m,  should  have  continued  it, 
retaining  the  cause,  and  had  the  sale  made  under  its  super- 
vision and  direction."  And  we  think  that  in  this  case  the  court 
ought  not  to  have  dissolved  the  injunction,  but  should  have 
Vol.  xc — 48 
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retained  the  case,  and  directed  the  sale  to  be  made  under  its 
supervision,  directing  a  division  into  portions,  and  making  a 
sale  only  of  so  much  as  was  necessary  to  satisfy  the  debt;  and 
its  refusal  so  to  do,  and  its  action  in  dissolving  the  injunction, 
was  error,  for  which,  moreover,  the  decree  of  that  court  must 
be  reversed  and  annulled. 

As  to  the  length  of  time  that  the  land  should  be  advertised 
before  selling,  the  terms  of  the  deed  are  not  restrictive,  except 
only  so  far  as  to  prohibit  a  shorter  notice  than  "ten  days  at  the 
least,"  and  in  this  case  the  court,  in  justice  to  the  debtor, 
should  prescribe  a  reasonable  notice  of  at  least  thirty  days,  and 
not  only  in  the  newspaper  as  directed  by  the  deed,  but  by 
handbills  posted  and  so  distributed  as  to  bring  the  best  price 
attainable  for  the  property,  if  these  expenses  are  incurred  at 
the  instance  and  request  of  the  debtor,  as  they  do  not  diminish 
the  amount  to  be  received  by  the  creditor,  and  in  no  way  im- 
pair his  rights.  It  is  right  to  add  that  in  this  case  the  creditor 
has  been  liberal  and  not  unduly  aggressive  in  enforcing  bis 
claim.  It  appears  that  he  has  been  as  anxious  as  the  debtor  to 
make  the  property  bring  the  best  {>rice  possible,  and  there  is 
no  proper  criticism  that  can  be,  or  ought  to  be,  made  upon 
him,  nor  upon  the  trustee  throughout  these  transactions. 
Much  has  been  done  in  a  mutual  spirit  of  friendliness;  but  the 
parties  have  reached  the  point  where  divergence  of  interest 
has  finally  culminated  in  disagreement,  and,  the  debtor  seek- 
ing the  aid  of  a  court  of  equity,  as  he  had  a  right  to  do,  we 
have  considered  the  rights  of  the  parties  as  they  now  appear, 
and  will  reverse  the  decree  for  the  stated  reasons,  and  remand 
the  cause  to  the  chancery  court,  with  directions  to  continue 
the  injunction,  and  direct  the  proceedings  of  the  trustee  in 
order  to  a  sale  of  the  property  and  the  payment  of  the  credi- 
tor's debt  as  soon  as  it  can  be  done,  having  regard  to  the  jast 
rights  of  all  concerned. 

Fauntleroy,  J.,  concurred  in  the  result. 
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Lewis,  P.,  dissenting,  siiid  : 

The  case,  in  my  judgment,  is  so  plain  fo.r  affirmance  that  I 
shall  be  brief  in  the  statement  of  mj*  views  in  regard  to  it. 
In  view  of  the  evidence  in  the  record  and  the  settled  law  on 
the  subject,  it  is  matter  of  surprise  that  the  decree  appealed 
from  should  be  reversed.  Fortunately,  however,  two  of  the 
judges  being  absent,  the  decision  cannot  be  authority  for  any 
other  case.      Whiting  v.   Town  of  West  Point,  88  Va.,  905,  912. 

Much  that  is  said  in  the  opinion  just  announced  is  not  rela- 
vant  to  any  question  before  the  court.  The  case  is  a  simple 
one.  The  principal  grounds  upon  which  the  injunction  was 
prayed  for  to  prohibit  the  advertised  sale  were  (1)  that  the 
sale  ought  to  be  made  on  the  premises;  (2)  that  the  property 
ought  to  be  sold  in  parcels ;  and  (3)  that  the  notice  of  sale  was 
not  sufficient,  the  latter  point  being  now  abandoned. 

The  property  is  situate  just  outside  the  city  limits.  The 
place  of  sale  is  not  prescribed  in  the  deed  of  trust,  but  the  pro- 
vision  is  that  in  the  event  of  a  sale,  "  the  same  shall  be  made 
after  first  advertising  the  time,  place,  and  terms  thereof  for  at 
least  ten  days  in  some  newspaper  published  in  the  city  of  Rich- 
mond," and  the  statute  provides  that  the  trustee  in  a  deed  of 
trust,  which  does  not  otherwise  provide,  shall,  when  called 
upon  to  sell,  make  sale  after  having  first  given  "reasonable  no- 
tice of  the  time  and  place  of  sale,"  which,  of  course,  implies 
that  in  such  a  case  the  sale  need  not  be  upon  the  premises,  but 
that  it  may  be  at  any  other  suitable  place  the  trustee,  in  his 
discretion,  may  select.     Code,  sec.  2442;  1  Bart.  Cli.  Pr.,446. 

The  principle  is  that  the  trustee  must  exercise  his  discretion, 
so  far  as  he  has  any,  in  an  intelligent  and  reasonable  manner. 
He  must  use  every  eftort  to  sell  the  estate  under  every  possible 
advantage  of  time,  place^  and  publicity.  2  Perry,  Trusts,  sec. 
602o. 

This  elementary  principle  was  recognized  by  the  Supreme 
Court  of  the  United  States  in  Richards  v.  Holmes,  18  IIow., 
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143.  There  the  trustee  in  a  deed  of  trust,  having  adver- 
tised the  sale  to  take  place  on  the  premises,  adjourned  the 
sale  to  a  different  time  and  place,  and  this  action  was  ap- 
proved. The  court,  speaking  by  Mr.  Justice  Curtis,  said: 
*'  We  consider  that  a  power  to  a  trustee  to  sell  at  public  auc- 
tion, after  a  certain  public  notice  of  the  time  and  place  of  sale, 
includes  the  power  regularly  to  adjourn  the  sale  to  a  difterent 
time  and  place,  when,  in  his  discretion  fairly  exercised,  it  shall 
seem  to  him  necessary  to  do  so  in  order  to  obtain  the  fair  auc- 
tion price  for  the  property.  If  he  has  not  this  power,  the  ele- 
ments or  many  unexpected  occurrences  may  prevent  an  attend- 
ance of  bidder!*,  and  cause  an  inevitable  sacrifice  of  the 
property.  It  is  a  power  which  every  prudent  owner  would 
exercise  in  his  own  behalf  under  the  circumstances  supposed, 
and  which  he  may  well  be  presumed  to  intend  to  confer  on 
another." 

The  case  of  Johnson  v.  Dorsey^  7  Gill,  269,  is  another  au- 
thority in  point.  In  that  case,  under  a  decree  of  foreclosure 
of  a  mortgage,  a  farm,  situate  just  outside  the  city  of  Balti- 
more, was  ordered  to  be  sold,  and  the  sale  which  was  made, 
not  on  the  premises,  but  in  the  city,  was  upheld. 

Indeed,  in  Shurtz  v.  Johnson^  28  Gratt.,  657,  a  sale  by  a  trus- 
tee in  Baltimore  of  a  farm  situate  in  York  county,  in  this 
State,  was  sustained;  and  Judge  Burks,  in  the  course  of  his 
opinion,  said:  *'I  know  of  no  law  of  this  State  forbidding 
such  a  sale,  and  no  decision  of  any  court  has  been  cited  in 
support  of  the  general  proposition,  that  a  trustee  who  is  in- 
vested with  power  to  make  sale  of  real  estate  for  the  payment 
of  debts,  without  express  limitation  as  to  the  place  of  sale, 
cannot  lawfully  make  such  sale  at  a  place  outside  the  territory 
and  beyond  the  jurisdiction  of  the  State  in  which  such  real 
estate  may  be.  The  powers  of  the  trustee  must  be  determined 
Irom  an  examination  of  the  deed  under  which  he  acted.  *  * 
It  appears  that  neither  Baltimore  nor  any  other  place  is 
specially  designated  in  the  deed  as  the  place  where  the  sale  is 
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to  be  made,  but,  by  the  plainest  implication,  the  selection  of 
such  place  is  left  to  the  discretion  of  the  trustee^  as  is  usual  in 
deeds  of  this  character." 

The  learned  judge  also  referred  to  Walker  v.  Beauchler,  27 
6ratt.,511,and  pointed  out  the  difference  in  the  circumstances 
of  the  two  cases,  and  that  there  was  no  conflict  between  the 
eases.  Indeed,  Judge  Staples,  speaking  for  the  court  in  the 
Walker  Case^  expressly  stated  that  where  the  place  of  sale  is 
not  prescribed  by  the  deed  of  trust,  much  is  left  to  the  discre- 
tion of  the  trustee.  He  lays  down  no  such  proposition  as  that, 
in  such  a  case,  the  sale  must,  as  matter  of  law,  be  on  the 
premises,  or  even  in  the  county;  neither  does  he  impugn  the 
general  principle  stated  by  Judge  Burks  in  the  Shurtz  Case; 
but  merely  says  that  under  the  circumstances  of  the  case  with 
which  he  was  dealing — the  war  being  flagrant — the  sale  ought 
to  have  been  at  least  in  Alexandria  county,  where  the  property 
was  situate,  and  not  in  Georgetown,  outside  the  State.  The 
case  is,  in  fact,  an  authority  for  the  principle  that  whether 
a  trustee  has  fairly  exercised  his  discretion  depends  upon  the 
circumstances  of  the  case — a  principle  universally  recognized, 
not  only  in  regard  to  selecting  the  place  of  sale,  but  also  as  to 
selling  the  estate  in  whole  or  in  parcels. 

I^'ow,  remarkable  to  say,  the  conclusive  and  uncontradicted 
evidence  on  this  point  in  the  present  case  is  utterly  ignored  in 
the  r»pinion  just  announced. 

It  is  proven,  as  the  opinion  of  competent  judges,  that  the 
property  will  sell  to  better  advantage  in  Richmond  than  on  the 
premises.  This  is  set  out  at  large  in  the  answers  of  the  defend- 
ants, which  were  sworn  to,  and  which  were  treated  as  aflidavits 
on  the  motion  to  dissolve  the  injunction,  there  being  no  coun- 
tervailing testimony.  1  Bart.  Ch.  Pr.,  414;  Mailer  w,  Stoney 
84  Va.,  834.  The  answers  aver  that  the  premises  are  greatly 
out  of  repair,  and  by  no  means  attractive  in  appearance.  It  is 
also  stated  that  at  a  previous  sale  on  the  premises,  under  the 
deed  of  trust,  the  only  bidders  present  were  from  the  city;  that 
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the  property,  after  extensive  advertisement,  was  offered  on  that 
occasion  both  as  a  whole  and  in  parcels,  and  that  several  thou- 
sand dollars  more  were  bid  for  it  as  a  whole  than  in  parcels.  Not 
enough,  however,  was  bid  either  way  to  pay  the  secured  debt, 
and  the  chancery  court  refused  to  confirm  the  sale.  It  is  also 
averred  that  there  is  no  reasonable  ground  to  believe  that  the 
property  will  ever  sell  for  the  amount  of  the  debt,  which  has 
greatly  increased  by  the  accumulation  of  interest. 

The  answer  of  the  trustee  states  that  he  would  have  indulged 
the  appellants  as  to  the  place  of  sale  had  they  expressed  a 
preference  (as  they  were  given  the  opportunity  to  do)  for  the 
sale  again  to  be  on  the  premises.  He  also  says  that  in  view  of 
the  fact  that  at  the  previous  sale  on  the  premises  not  more 
than  a  half  dozen  persons  from  the  country  attended,  he  c(in- 
sidered  the  chance  of  an  advantageous  sale  better  if  the  prop- 
erty were  offered  in  Richmond,  and  accordingly  advertised  the 
sale  to  take  place  in  front  of  the  city  hall. 

Why,  then,  should  the  advertised  sale  be  enjoined  instead  of 
leaving  the  trustee  to  try  the  experiment  of  a  sale  in  the  city? 
Surely  no  one  could  have  been  injured  by  such  experiment; 
for  had  the  sale  proceeded  in  the  city  without  a  just  or  satis- 
factory result,  the  chancellor  could  have  refused  to  confirm  it. 
The  appellants  thus  had  an  am{ile  remedy  for  the  protection 
of  their  interests,  without  applying,  as  they  did,  to  the  judge 
of  another  court  for  an  injunction  to  stop  the  sale.  It  is  to  the 
interest  of  all  parties  that  the  property  shall  bring  the  best 
possible  price ;  and  as  it  has  once  been  offered  on  the  premises 
without  an  adequate  price  being  obtained,  why  should  it  not 
be  offered  in  the  city,  where,  according  to  the  evidence,  the 
chance  of  obtaining  a  fair  price  is  better?  It  is  extraordinary, 
as  it  seems  to  me,  that  the  decree  dissolving  the  injunetioa 
should  be  reversed,  with  arbitrary  directions  to  sell  on  the 
premises  and  in  parcels,  in  view  of  the  result  of  the  eflTort  that 
has  already  been  made  to  sell  in  that  way  and  all  the  other 
evidence  in  the  case. 
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It  is  perfectly  apparent  from  the  record  that  the  object  of 
the  appellants  is  to  obtain  delay,  and  in  the  meantime  to  remain 
in  possession  and  enjoyment  of  the  property.  Their  appeal, 
in  my  judgment,  is  wholly  without  merit,  and  it  is  to  be  re- 
gretted that  it  should  find  favor  in  a  court  of  justice. 

I  am  for  affirming  the  decree. 

Decree  reversed. 
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Hicfimond. 

Gaskins  v.  Finks. 

January  11th,  1894. 

Powers — Executions — Ckise  at  bar. — Where  husband  devised  his  estate  to  his 
wife  with  power  to  dispose  of  it  by  will,  held,  she  cannot  execute  the 
power  by  a  conveyance  during  her  lifetime,  such  conveyance  being  not 
merely  such  a  defective  attempt  to  execute  the  power  as  a  court  can- 
not aid  and  remedy,  but  in  plain  disregard  of  it. 

Appeal  from  decree  of  circuit  court  of  Culpeper  county,  ren- 
dered September  16,  1891,  in  the  chancery  cause  of  Gaskins 
V.  Finks  and  others.  The  lower  court  dismissed  the  bill  and 
the  complainant  appealed.     Opinion  states  the  case. 

J.  C.  Gibson^  for  appellant. 

Hill  ^  Jeffries,  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  controversy  in  this  case  is  within  a  narrow  compass. 
William  Hurt,  by  his  will  probated  February  16,  1852,  pro- 
vided, among  other  things:  "Secondly.  I  give  and  devise  to 
my  beloved  wife,  Maria  Louise  Hurt,  the  whole  of  my  estate, 
real  and  personal,  during  her  widowhood,  with  full  power  and 
authority  to  dispose  of  the  same  by  her  last  will  and  testament 
in  any  manner  she  may  think  proper.  Thirdly.  In  case  my 
wife  should  marry  again,  it  is  my  desire  that  my  wife  shall 
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only  have  such  part  of  my  estate  as  she  would  be  entitled  to 
by  law  in  case  I  had  died  without  making  any  will."  Mrs. 
Hurt  never  married,  and  died  in  1888,  devising  by  her  will  the 
lands  of  William  Hurt  to  the  appellees  in  general  terms. 
However,  in  1867,  she  had  during  her  life  conveyed  16J  acres 
of  this  land  to  one  Miller,  and  executed  a  penal  bond  to  pro- 
tect him  against  the  defeat  of  his  title  thus  acquired  by  her 
marriage  or  by  her  will.  Miller  conveyed  to  one  Collins,  who 
conveyed  it  to  the  appellant  Gaskins.  In  August,  1889,  the 
appellees  brought  ejectment  for  this  land  against  Gaskins,  who 
stayed  the  action  of  ejectment  by  bill  of  injunction.  At  the 
hearing,  the  circuit  court  sustained  the  demurrer  of  the  de- 
fendant, and  dismissed  the  bill,  and  the  plaintiff  appealed. 

This  decree  is  plainly  right.  Mrs.  Hurt  had  a  limited  estate 
during  her  widowhood  only,  to  which  was  added  the  power  of 
appointment  by  will  unrestricted.  This  power  she  could  exe- 
cute only  according  to  its  terms.  The  execution  of  the  deed 
during  her  life  was  not  a  defective  attempt  to  execute  the 
power  which  the  court  can  aid  and  remedy,  but  in  plain  disre- 
gard of  it;  and  so  understood  by  her  and  her  vendee,  as  is 
shown  by  the  penal  bond  executed  at  the  time,  intended  to 
protect  him  in  case  of  her  failure  to  make  the  conveyance  good 
by  her  will.  Freeman  v.  Eacho^  79  Va.,  43.  In  Hood  v.  Haden^ 
82  Va.,  592,  it  is  said:  "Upon  this  point  the  law  is  very  exact, 
and  the  cases  uniformly  hold  that  all  the  forms  and  conditions 
annexed  to  the  exercise' of  a  power  must  be  strictly  complied 
with.  Thus,  if  a  deed  be  required,  the  power  cannot  be  exe- 
cuted by  a  will,  and  if  a  will  be  required,  that  mode  alone  will 
suffice."  Citing  Doe  v.  Thorley,  10  East,  438.  There  is  no 
question  better  settled  in  the  authorities,  and  the  decree  of  the 
circuit  court  appealed  from  appears  to  be  plainly  right,  and 
must  be  affirmed. 

Decbbe  affirmed. 
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Shiflett  et  al.  v.  Commonwealth. 

January  11th,  1894. 

1.  Criminal  Procbbdings — Misnomer— Amendment. — ^Where  defendants  in- 

dicted jointly  for  a  midemeanor,  have  been  duly  summoned,  but  failed 
to  appear,  the  court  may,  in  their  absence,  amend  the  indictment  against 
*'  S.  C,"  and  make  it  read  "  S.  S.  alias  S.  C/'    Code,  i  3999. 

2.  Idem — Absence — Imprisonment, — ^Upon  such  indictment,  held,  not  error  to 

try  defendants  in  their  absence,  without  first  awarding  a  capias  for  their 
arrest,  nor  to  enter  judgment  for  their  imprisonment  in  jail  (Code, 
2  4012  and  i  4076) ;  nor  to  order  their  arrest  and  imprisonment  for  non- 
payment of  a  fine  before  a  fieri  facias  has  been  issued.    Code,  {  726. 

3.  CoNSTTTunoN — Rights  of  accused, — Such  trial  and  sentence  of  such  de- 

fendants in  their  absence,  held,  not  violative  of  the  constitutioDai 
guaranty  that  **  the  accused  in  all  criminal  prosecutions  hath  a  right  to 
be  confronted  with  the  witnesses  against  him.  ** 

Error  to  judgment  of  circuit  court  of  Greene  county,  affirm- 
ing a  judgment  of  the  county  court  of  said  county,  rendered 
at  its  May  term,  1892,  upon  the  verdict  of  the  jury  at  the  trial 
of  an  indictment  against  one  Scott  Shiflett  and  others  for  dis- 
turbing religious  worship.     Opinion  states  the  case. 

Field  ^  Thomas^  for  plain tiflfs  in  error. 

Attorney' General  R.  Tdylor  Scotty  for  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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The  plaintiffs  in  error  were  jointly  indicted,  under  section 
8805  of  the  Code,  for  a  disturbance  of  religions  worship.  A 
Bumnions  to  answer  the  indictment  duly  issued  and  was  served 
npon  them,  but  there  was  no  appearance  on  the  part  ot  either 
of  them.  At  the  May  terra,  1892,  the  following  order  was 
entered  in  the  case,  viz : 

"  It  appearing  to  the  court  that  the  indictment  contains  a 
misnomer  in  this,  that  Scott  Shiflett  is  called  Scott  Crawford, 
by  which  last  name  he  is  commonly  known,  but  his  true  name 
is  Scott  Shiflett,  it  is  therefore  ordered  that  the  indictment  be 
amended  by  striking  ont  the  name  of  Scott  Crawford  and  in 
its  place  and  stead  inserting  the  name  of  Scott  Shiflett  alias 
Scott  Crawford,  which  is  accordingly  done." 

At  the  same  term  it  was  ordered  as  follows:  '*It  appearing 
to  the  court  that  a  summons  has  been  executed  nn  each  of  the 
said  defendants  ten  days  before  the  present  term  of  this  court, 
and  the  commonwealth  being  ready  for  trial,  the  court  doth 
order  that  the  trial  proceed,  though  none  of  the  defendants 
are  present,  in  the  same  manner  as  though  said  defendants  had 
appeared  and  pleaded  not  guilty. 

The  trial  thereupon  proceeded,  and  the  jury  found  the  de- 
fendants guilty,  fixing  their  punishment  at  four  months'  im- 
prisonment in  jail  and  the  payment  of  a  fine  of  $50  each,  and 
there  was  judgment  accordingly.  And  on  motion  of  the 
attorney  for  the  commonwealth  a  capias  was  awarded  com- 
manding the  arrest  of  the  defendants  and  their  delivery  to  the 
jailor  of  Greene  county,  to  be  by  him  safely  kept  in  jail  for 
the  term  of  four  months,  and  thereafter  until  payment  of  the 
fine  and  costs  adjudged,  such  additional  confinement,  however, 
not  to  exceed  six  months. 

The  judgment  of  the  county  court  having  been  aflirmed  by 
the  circuit  court  of  Greene  county  as  to  the  plaintiffs  in  error 
here,  a  writ  of  error  was  awarded  by  one  of  the  judges  of  this 
court. 

1.  The  first  objection  is  to  the  action  of  the  trial  court  in 


Digitized  by 


Google 


888  Shiflbtt  bt  al.  v.  Commonwealth. 

Opinion. 

allowing  the  indictment  to  be  amended  in  the  absence  of  the 
defendants.  This  objection,  however,  is  without  merit  in  view 
of  the  statute  which  provides  that  no  indictment  shall  be 
abated  for  any  misnomer  of  the  accused,  but  that  "  the  court 
may,  in  case  of  a  misnomer  appearing  before  or  in  the  course 
of  a  trial,  forthwith  cause  the  indictment  or  accusation  to  be 
amended  according  to  the  fact."     Code,  sec.  3999. 

The  statute  does  not  say  the  amendment  shall  be  made  only 
in  the  presence  of  the  accused;  and  in  the  present  case  the 
amendment  was  not  made  until  after  the  defendants  had  been 
summoned  to  answer  the  indictment,  though  we  do  not  mean 
to  say  that  the  amendment  might  not  have  been  rightly  made 
before  service  of  process.  Upon  that  point  it  is  unnecessary 
to  express  any  opinion. 

2.  Nor  was  there  error  in  proceeding  to  trial  in  the  absence 
of  the  defendants.  The  argument  is  that  inasmuch  as  corpo- 
ral punishment  is  attached  to  the  offence  charged  in  the  indict- 
ment, a  capias  ought  to  have  been  awarded  for  the  arrest  of 
the  defendants,  and  that  it  was  illegal  to  order  a  trial  in  their 
absence.  But  here,  too,  all  doubt  is  removed  by  the  statute, 
which  reads  as  follows:  "In  prosecutions  for  misdemeanors, 
in  cases  not  embraced  by  section  4010,  after  a  summons  has 
been  executed  ten  days  before  the  first  day  of  the  term  of  the 
court,  or  if  the  accused  was  admitted  to  bail  and  make  de- 
fault, the  court  may  either  award  a  capias^  or  proceed  to  trials 
in  the  same  manner  as  if  the  accused  had  appeared  and  pleaded 
not  guilty."     Code,  sec.  4012. 

8.  The  next  objection,  viz :  that  the  trial  court  erred  in  en- 
tering up  judgment  in  the  absence  of  the  defendants,  is  also 
settled  by  the  statute,  which,  as  respects  misdemeanors,  dis- 
places the  rule  of  the  common  law  that  judgment  for  corporal 
punishment  can  be  pronounced  against  a  man  only  when  he 
is  personally  present.  Section  4076  of  the  Code  provides  that 
**  no  capiat  to  hear  judgment  shall  be  necessary  in  any  prose- 
cution for  a  misdemeanor,  but"  that  *'  the  court  may  proceed 
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to  judgment  in  the  absence  of  the  accused ;  and "  that  "  if 
such  judgment  requires  confinement  in  jail,  the  court  may 
make  such  order  as  may  be  necessary  for  the  arrest  of  the  per- 
son against  whom  such  judgment  is  and  for  the  execution 
thereof." 

4.  Another  point  is  that  "  when  the  accused  is  not  in  cus- 
tody it  is  error  to  direct  his  arrest  and  confinement  in  jail  for 
the  non-payment  of  a  fine  until  a  j?.  fa.  has  been  issued." 
But  section  726  of  the  Code  empowers  the  court  in  which  any 
judgment  for  a  fine  is  rendered,  going  in  whole  or  in  part  to 
tJae  commonwealth,  either  of  its  own  motion,  or  at  the  instance 
of  the  attorney  for  the  commonwealth,  to  commit  the  defend- 
ant to  jail  until  the  fine  and  costs  are  paid,  or  until  the  costs 
are  paid,  where  there  is  no  fine;  and  provides  further  that  the 
court,  or  the  judge  thereof  in  vacation,  may  direct  the  clerk 
to  issue  a  capias  pro  fine  either  before  or  after  the  return  of  a 
writ  of  ^. /a.  Section  4071,  however,  provides  that  when  a 
person  is  sentenced  to  confinement  in  jail  a  certain  term,  and 
afterwards  until  he  pay  a  fine,  &c.,  such  additional  confine- 
ment shall  in  no  case  exceed  six  months  from  the  end  of  said 
term ;  and  this  provision  was  observed  in  the  present  case. 

5.  Lastly,  the  objection  that  the  defendants  have  not  been 
constitutionally  tried  is  as  destitute  of  merit  as  the  assignments 
of  error  already  considered.  The  constitutional  guarantee 
that  the  accused  in  all  criminal  prosecutions  hath  a  right  to  be 
confronted  with  the  witnesses  against  him,  &c.,  is  in  no  manner 
violated  by  any  of  the  statutory  provisions  above  mentioned. 
The  appellants  in  the  present  case  were  given  the  opportunity, 
as  the  statute  requires,  to  appear  and  defend,  and  their  choice 
not  to  appear,  but  to  make  default,  was  a  waiver  of  the  consti- 
tutional provision  now  relied  on. 

We  are  of  opinion  that  the  judgment  of  the  circuit  court  is 
right  and  must  be  afi&rmed. 

Judgment  AFFIRMED. 
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Heckert  v.  Hile's  Adm'r. 

January  11th,  1894. 
Absent,  Lewis,  P.,  and  Hinton,  J. 

1.  Legitimacy — Invcdid  marriage — Case  at  bar. — ^Wife  leaves  her  husband 

and  goes  to  another  State.  He  marries  again,  and  has  children  bom  of 
the  second  marria^  before  the  first  is  dissolved ;  fields  those  children 
are  legitimate.    Code,  §  2554. 

2.  Idem — Oases  compared. — ^The  case  of  Greenhow  v.  James ,  80  Va.,  636 ; 

heldf  not  to  overrule  Stones  v.  Keeling,  5  Call,  143. 

Argued  at  Staunton.     Decided  at  Richmond. 

Appeal  from  decree  of  circuit  court  of  Rockingham  county, 
rendered  October  26,  1889,  in  two  chancery  causes,  heard 
together,  wherein  C.  Hartraan  was  complainant  and  John  M. 
Showalter's  administrator  was  defendant  in  one,  and  John  M. 
Showalter's  administrator  was  complainant,  and  Peter  Hile's 
administrator  and  others  were  defendants  in  the  other.  The 
decree  being  adverse  to  Margaret  Heckert  and  others,  they 
appealed.     Opinion  states  the  case. 

John  JE.  Boiler,  for  appellants. 

Sipe  ^  HarriSy  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
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The  controversy  in  this  case  is  between  the  children  of  Peter 
Hile  by  a  lawful  wife,  who  left  her  husband  and  went  to  the 
State  of  Michigan,  and  the  children  of  said  Peter  Hile  by 
another  woman,  married  by  him  during  the  lifetime  of  his 
first  wife,  who  were  born  before  the  dissolution  of  the  mar- 
riage of  the  first  wife.  The  circuit  court  decreed  that  the  first 
marriage  was  lawful,  and  the  children  legitimate;  that  the 
second  marriage  was  null,  but. that  the  children  of  this  null 
marriage  were  legitimate — made  so  by  our  statute  (section 
2564  of  the  Code  of  Virginia),  which  declares  that  "  the  issue 
of  marriages  deemed  null  in  law,  or  dissolved  by  a  court,  shall 
nevertheless  be  legitimate,"  and  that  the  second  set  of  children, 
being  legitimate,  inherited  from  the  father  as  the  first  set,  the 
issue  of  the  legal  marriage.  There  can  be  no  doubt  of  the 
correctness  of  this  decision.  The  case  comes  within  the  plain 
provision  of  the  statute  cited  above,  which  is  of  ancient 
date  in  this  commonwealth  (Acts  1786,  c  60;  Acts  1794,  c. 
93,  §  19),  and  was  carefully  considered  and  construed  in  1804 
in  this  court,  in  the  case  of  Stones  v.  Keeling^  5  Call,  143 — a 
decision  under  which  we  have  since  rested.  In  that  case- the 
law  was  considered  in  every  aspect  under  which  it  should  be 
regarded,  and  was  sustained  and  made  effective. 

But  it  is  contended  by  the  counsel  for  the  appellants  that  a 
recent  case  in  this  court  has  substantially  overruled  Stones  v. 
Keeling^  and  they  cite  Greenhow  v.  James^  ex'or,  80  Va.,  636; 
but  we  do  not  so  regard  it.  That  was  the  case  of  the  illegiti- 
mate children  of  a  white  person  by  a  negro,  who  lefl  the  State, 
and  were  married  abroad.  The  distinction  is  sufficiently 
drawn  in  the  opinion  in  that  case;  and  in  the  case  of  Stones  v. 
Keeling^  supra^  Judge  Roane,  who  delivered  one  of  the  opinions 
in  that  case,  does  the  same  on  page  148,  saying:  **  The  law 
concerning  marriages  is  to  be  construed  and  understood  in  re- 
lation to  those  persons  only  to  whom  that  law  relates,  and  not 
to  a  class  of  persons  clearly  not  within  the  idea  of  the  legisla- 
ture when  contemplating  the  subject  of  marriage  and  legiti- 
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macy."  The  case  of  Greenhow  v.  Jam^  does  not  affect  this 
case,  nor  the  case  of  Stones  v.  Keeling^  and  the  last-named  case 
is  a  distinct  authority  on  this  case,  and  we  think  upon  the 
plain  terms  of  the  law,  and  the  reason  of  the  legislature  in 
enacting  the  same,  is  correct.  We  therefore  affirm  the  decreo 
of  the  circuit  court  of  Rockingham  county  appealed  from  here. 

Fauntlbroy,  J.,  dissented.   . 

Dbcrbb  affirmed. 
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Norfolk  &  Western  R.  R.  Co.  v.  Adams,  &c. 

January  11th,  1894. 

1.  Cabribrs — DOeniion  of  car9 — ** Demurrage,^* — ^A  railroad  company  may 

make  a  reasonable  charge  for  delay  in  unloading  cars  after  notice  of 
arrival  to  the  consignee,  and  such  charge  is  not  for  transportation, 
,  storage  or  delivery  of  freight  within  Code,  H  1202,  1203,  which  declare 
that  no  charge  other  than  that  provided  by  law  shall  be  made. 

2.  Idkm. — A  charge  to  a  consignee  of  one  dollar  a  day  after  three  days  for 

every  car  remaining  unloaded  after  notice  of  arrival,  field,  not  unreason- 
able. 

Error  to  judgment  of  circuit  court  of  Roanoke  county,  ren- 
dered at  its  April  terra,  1898,  in  an  action  of  assumpsit  wherein 
the  defendants  in  error,  Adams,  Clement  &  Co.,  were  plaintiffs, 
and  the  plaintiff  in  error,  the  Norfolk  and  Western  Railroad 
Company,  was  defendant.  The  object  of  the  suit  was  to  re- 
cover $488  with  interest  thereon  from  September  1, 1891,  until 
paid,  alleged  to  have  been  illegally  exacted  from  and  paid  by 
the  plaintifis  to  said  company  as  charges  for  the  detention  of 
freight  cars  consigned  to  them,  beyond  seventy-two  hours  after 
notice  of  arrival.  It  was  a  rule  of  the  company  with  which 
the  plaintiffs  were  acquainted,  to  charge  one  dollar  a  day 
for  detention  of  cars  beyond  three  days,  and  the  shipments 
were  made  with  the  agreement  that  the  rule  should  be  en- 
forced. The  plaintiffs  contended  that  the  rule  violated  Code, 
sections  1202  and  1203,  which  regulate  the  charges  of  carriers 
of  passengers  and  freight.  The  verdict  and  the  judgment  be- 
ing for  the  amount  claimed  by  the  plaintiffs,  the  defendant 
Vol.  xc — 60 
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compan}'  brought  the  case  here  upon  a  writ  ol  error.     Opinion 
states  the  case. 

Kirkpalrick  ^  Blackford  and  Watts^  Robertson  ^  Robertson^  for 
plaintiff  in  error. 

Pugh  ^  Moffett^  for  defendants  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  Norfolk  and  Western  railroad  is  a  comraon  carrier  own- 
ing and  operating  a  line  of  railroad  in  the  State  of  Virginia, 
and  the  town  of  Salem  is  upon  the  said  line.  The  f)laintiffs 
are  lumber  dealers,  doing  business  at  the  said  town  ot  Salem; 
and  between  February  16th  and  August  31,  1891,  they  re- 
ceived a  large  number  of  shipments  of  lumber  in  car-load  lots 
consigned  to  them  from  points  on  the  line  of  the  said  Norfolk 
and  Western  railroad  and  from  points  in  the  State  of  Virginia 
and  other  points  in  other  States.  The.se  shipments  were  made 
with  the  understanding  and  agreement  that  the  lumber  was  to 
be  unloaded  by  the  consignee  at  Salem  depot  upon  the  arrival 
of  the  shipments  at  that  point.  The  railroads  of  Virginia  and 
of  other  States,  for  their  own  protection,  as  well  as  for  the  pro- 
tection and  benefit  of  the  public,  have  a  car  service  set  of 
rules,  designed  and  enforced  to  secure  the  prompt  movement 
of  freight  cars ;  and  under  the  rules  of  this  car  service  associa- 
tion the  Norfolk  and  Western  Railroad  Company  have  a  charge 
of  ($1)  one  dollar  per  car  per  day  for  the  use  of  their  cars  and 
their  side  or  switch  tracks,  for  every  day  that  the  cars  remain 
unloaded  after  notice  of  their  arrival  to  the  consignee,  and  the 
lapse  of  three  days.  Under  the  abuses  that  prevailed  previous 
to  the  establishment  ot  this  rule  serious  loss  and  inconvenience 
were  caused  both  to  the  shipping  public  and  the  railroad  com- 
pany by  the,  unreasqnable  and  protracted  delay  of  consignees 
in  uploading  the  cars,  the  railroad  company  being   unable 
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thereby  to  furnish  cars  when  called  upon  by  shippers  of  freight, 

and  their  side  tracks  beino^  encunabered,  and  the  movement  of 
freight  impeded,  causing  heavy  expense  and  a  demand  for 
more  track  room  to  accommodate  idle  cars,  standing  unloaded 
upon  their  tracks,  and  the  conpany  unable,  therefore,  when 
called  upon  to  furnish  cars  for  the  shipping  public.  The  rail- 
road, company,  as  a  common  carrier,  is  bound  to  furnish  cars 
for  transportation  of  freight,  and  they  must  have  control  over 
their  ears  in  order  to  perform  their  duties  to  the  public.  A 
car  in  motion  is  a  useful  thing,  but  a  car  standing  idle  and  un- 
loaded on  the  track  is  useless  and  an  incumbrance.  If  A.  be 
allowed  to  hold  a  car  unloaded  at  his  pleasure  or  convenience, 
without  cost  or  charge,  and  thus  deprive  the  railroad  company 
of  the  use  of  its  vehicles  for  transportation  of  the  freight  of 
B.,  it  is  evident  that  both  the  railroad  company  and  the  ship- 
ping public  will  suffer  injury.  The  plaintiffs  in  this  suit  had 
notice  of  the  existence  and  operation  of  these  rules,  and  they 
had  paid  the  charges  for  the  detention  of  cars  long  before  the 
commencement  of  the  account  sued  upon,  and  they  knew  and 
agreed,  when  the  shipments  were  made,  that  such  a  charge 
would  be  made  unless  they  unloaded  their  cars  in  compliance 
with  the  rule  of  the  company,  which  gave  to  them  seventy-two 
hours  in  which  to  unload  their  freight,  after  notice  of  the 
arrival  of  the  cars  which  they  had  stipulated  to  unload. 
.  It  is  well  pettled,  in  this  State  and  in  other  States,  that  a 
common  carrier  may  make  reasonable  rules  and  regulations 
for  the  convenient  transaction  of  business  between  itself  and 
those  dealing  with  it — either  as  passengers  or  as  shippers. 
See  Norfolk  ^  Western  Railroad  Company  v.  Wysor^  82  Va. 
(Hansbrough),  250;  Norfolk  ^  Western  Railroad  Company  v. 
Irvine^  84  Va.  (Hansbrough),  553.  That  this  rule  is  reasonable 
and  proper  and  that  the  railroad  company  can  make  such  a 
charge  has  been  decided  in  a  number  of  Statesr— the  question 
never  having  arisen  before  in  this  State.     See  Miller  ^  others  v. 
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Georgia  Railroad  ^  Banking  Compfmy^  reported  in  American  k 
English  Railroad  Cases,  vol.  50,  p.  70;  MiUer  v.  Mansfield^  112 
Mass.,  260;  Unioyi  Pacific^  Denver  ^  Gulf  Railroad  Company  v. 
Cook^  American  &  English  R.  R.  Cases,  vol.  50,  p.  89;  Ken- 
tucky  Wagon  Manufacturing  Company  v.  IjouisvUle  ^  NasfwUk 
Railroad  Company,  Amer.  &  English  Railroad  Cases,  vol.  50, 
p.  90 ;  C  M,  ^  St.  Paid  Railway  Company  v.  Piojieer  Fad  Com- 
pany;  Beach  Railway  Law,  sec.  924,  and  cases  there  cited; 
Jones  on  Liens,  sec.  284,  and  cases  cited ;  Lawson's  Rights  ft 
Remedies,  vol.  4,  p.  3146,  sees.  1831  and  1882;  Wood's  Rail- 
way Laws,  pp.  1592-3  and  1600;  Waterman  on  the  Law  of 
Corporations,  vol.  2,  pp.  245-6;  Araer.  &  English  Ency.  of 
Law,  vol.  2,  pp.  878  to  881,  and  notes;  Redfield  on  the  Law 
of  Railways,  6th  edition,  pp.  67  to  83. 

In  addition  to  this  long  line  of  authorities  holding  the  right 
of  a  railroad  company  to  make  such  charge,  and  the  reason- 
ableness of  such  charge,  there  have  been  numerous  investiga- 
tions and  rulings  upon  the  point  by  the  railroad  commissioners 
of  the  various  States.  In  Texas  the  railroad  commissioner, 
Judge  Reagan,  after  full  investigation,  made  an  order  fixing 
$3  per  day  per  car  as  a  reasonable  charge  for  delay  in  unload- 
ing after  forty-eight  hours  notice.  The  railroad  commis^^ioner 
of  Illinois,  and  those  of  other  States,  after  full  investigations, 
have  decided  in  favor  of  the  right  and  reasonableness  of  such 
a  charge;  and  when  it  is  considered  that  these  railroad  com- 
missioners are  appointed  for  the  express  purpose  of  regu- 
lating railroads  in  the  interest  of  the  public,  the  weight 
of  their  decisions  as  to  the  reasonableness  of  such  a  charge  is 
apparent.  It  is  contended,  however,  that  the  sections  of  the 
Code  of  Virginia,  1887,  1202  and  1208,  make  such  a  charge 
illegal;  and  the  judge  of  the  trial  court  took  the  view  of  the 
plaintiff,  and  instructed  the  jury  that,  under  the  law  of  Vir- 
ginia, such  charge  is  unlawful,  whether  it  be  reasonable  or 
not. 
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We  think  that  the  trial  court  erred  in  so  holding  and  in  so 
instructing  the  jury.     The  charge  made  by  the  railroad  com- 
pany for  the  detention  of  its  cars  and  the  occupation  of  its 
tracks  after  due  notice,  and  the  allowance  of  three  days  to  the 
consignees  to  unload  the  cars  and  disincurober  the  track  is  not 
within  the  purview  purpose  or  prescription  of  the  statute,  and 
is  not  of  the  character  of  weighing,  storage  and  delivery  of 
articles  of  freight  contemplated  by  the  makers  of  the  statute. 
The  charge  is  not  for  transportation,  storage  or  delivery  of 
freight,  and  it  is  not  a  device  or  a  pretext  for  exacting  of  the 
shipper  or  the  consignee  mure  than  the  rate  prescribed  by  law 
and  fixed  by  schedule;  but  it  is  for  the  use  and  occupation  of 
the  cars  and  the  obstruction  of  their  tracks  by  the  consignee 
for  weeks  and  months  after  the  contract  for  transporting  and 
delivering  the  freight  had  been  fulfilled  and  ended.     It  is  nei- 
ther a  transportation  charge,  nor  a  storage  charge,  nor  a  termi- 
nal charge,  nor  a  subterfuge  for  adding  to  the  cost  of  tanspor- 
tation  in  excess  of  the  rates  prescribed.     After  arrival  at  the 
place  of  consignment,  and  notice  to  the  consignee  of  the  arri- 
val, and  the  allowance  of  a  reasonable  time  for  the  unloading 
of  the  cars  by  the  consignee,  according  to  his  contract  obliga- 
tion to  unload,  the  duties  and  the  liabilities  of  the  carrier  cease, 
and  the  carrier  becomes  siniply  a  bailee  for  him,  and  can  make 
rules  and  regulations  an<l  charges  for  such  service  as  bailee  as 
it  may  see  tit.     Such  charges  are  not  carrier  charges  in  the 
meaning,  intendment,  or  prescription  of  the  statute.     Under 
the  head  of  Carriers,  the  American  and  English  Encyclopeedia 
of  Law,  page  880,  vol.  2 :  "  A  carrier,  fulfilling  the  duties  of  a 
warehouse  man,  is  not  obliged  to  accept  the  goods  subject  to 
his  ordinary  liability.      He   may   impose   such   terms  as  he 
pleases,  and  the  consignor  (consignee),  with  notice  thereof^ 
will  be  bound.     Whether  such  terms  are  or  are  not  reason- 
able is  an  irrelevant  inquiry."     In  a  note  to  this  section  is  the 
following:  "We  can  see  no  reason  why  a  railroad  company,  aa 
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a  common  carrier,  cannot  stipulate,  by  a  contract  express  or 
implied,  that  their  liability  as  carrier  shall  terminate  with  de- 
livery at  a  particular  point,  and  they  will  assume  no  liability 
at  all  in  such  case  as  warehousemen.  If  the  consignee  is  fiillj 
advised  at  the  time  of  the  shipment  that  the  company  has  no 
agent  at  a  particular  station,  or  the  place  to  which  the  consign- 
ment is  made,  and  the  failure  to  employ  such  accent  is  not 
shown  to  be  unreasonable  in  view  of  the  condition  of  the 
company's  business,  there  is,  in  the  absence  of  rebutting  cir- 
cumstances, an  implied  consent  that  the  carrier's  responsibility 
shall  be  dissolved,  when  he  has  done  all  that  the  nature  of  the 
case  permits  him  to  do,  according  to  the  reasonable  and  proper 
usages  of  his  business." 

Hutchinson  on  Carriers,  section  378,  says :  "  The  custody 
and  protection  of  the  goods  in  his  new  character  as  warehouse- 
man is  a  distinct  service  from  that  of  their  transportation, 
which  entitles  him  to  additional  compensation,  in  consideration 
for  which  he  continues  liable  for  their  safe  keeping  as  the 
hired  bailee  of  the  owner." 

The  record  in  this  case  shows  that,  at  the  time  of  the  ship- 
ments of  this. lumber,  the  plaintiffs  knew  that  there  was  a 
depot  at  Salem  for  the  ordinary  business  of  the  company,  but 
not  for  the  accommodation  of  car  loads  of  lumber,  and  that,  if 
they  did  not  unload  the  cars,  according  to  the  contemplation  of 
the  contract,  within  seventy-two  hours  (exclusive  of  Sundays 
and  holidays)  after  one  day  for  placing  the  cars  and  notice, 
they  would  have  to  pay  one  dollar  per  car  per  day  thereafter— 
not  for  transportation  and  delivery — but  for  the  detention  of 
cars  and  use  and  occupation  of  the  tracks  of  the  railroad  com- 
pany. The  statute  provides  solely  for  the  transportation, 
storage,  and  delivery  of  freight  to  the  carrier,  to  be  shipped 
by  it  and  delivered  at  the  other  end  of  the  journey  to  the  con- 
signee, but  it  makes  no  provision  or  regulation  for  the  hiring 
of  cars  to  be  loaded  and  unloaded  by  the  customer,  according 
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to  such  contract  as  the  carrier  arid  the  customer  may  make, 
express  or  implied.  "  A  railroad  company  is  not  required  by 
law  to  keep  a  warehouse  or  depot  at  every  station  along  its 
route  or  line ;  and  it  may  stipulate,  either  expressly  or  by  im- 
plication, that  it  will  assume  no  liability  as  warehouseman  at 
a  flag  station  where  it  has  no  depot  or  agent,  and  when  the 
consignee  is  fully  advised,  at  the  time  of  the  shipment,  that 
the  company  has  no  depot  or  agent  at  such  station,  and  it  is 
not  shown  that  the  exigencies  of  its  business  required  that  it 
should  have  an  agent  at  the  place,  the  liability  as  common  car- 
rier terminates  with  the  safe  delivery  of  the  goods  on  the  side 
track  at  that  point,  and  it  assumes  no  liability  as  a  warehouse- 
man." It  is  shown  in  evidence  that  this  rule  and  charge  of 
one  dollar  a  day  for  the  unreasonable  and  even  Icmg  continued 
detention  of  the  car,  and  obstruction  of  the  tracks  and  busi- 
ness of  the  railroad,  is  not  made  for  compensation  to  the  com- 
pany, but  for  the  benefit  of  the  public  and  a  stimulus  to  the 
consignee  to  unload  the  car  and  disencumber  the  track  and  the 
business  of  the  road.  The  evidence  in  the  record  is  that  the 
car  is  much  more  valuable  to  the  company  than  the  charge  of 
one  dollar  per  day,  and  it  is  manifest  that,  if  cars  can  be  de- 
layed and  held  by  shippers  or  consignees  for  months  (as  the 
record  shows  was  done  in  this  case  in  some  instance^)  without 
any  regulation  that  would  be  operative,  the  business  of  the 
railroad  and  the  public  service  must  necessarily  suffer.  In 
view  of  the  authorities  and  the  facts  of  this  case  we  are  of 
opinion  the  money  paid  by  the  plaintiffs  to  the  defendant  com- 
pany was  properly  charged  by  the  said  company,  and  was  due 
to  it  by  the  plaintiffs-,  Adams,  Clements  &  Co.,  and  they 
had  no  right  to  recover  it  back,  and  that  the  circuit  court  of 
Roanoke  county  erred  in  the  law  as  applicable  to  the  facts  of 
the  case,  and  erred  in  refusing  to  set  aside  the  verdict  of  the 
jury;  that  the  judgment  complained  of  is  erroneous,  and  the 
same  is  reversed  and  annulled.     And  this  court,  proceeding  to 
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enter  such  judgment  as  the  circuit  court  ought  to  have  en- 
tered upon  the  pleadings,  will  dismiss  the  plaintiff's  suit. 

Lacy  and  Hinton,  JJ.,  dissented. 

Judgment  reversed. 

Note  by  Rbfobter. — For  a  discussion  of  the  law  of  "  demurrage  "  see  note 
to  the  report  of  this  case.    22  L.  R.  A.,  p.  530. 
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Phillips  v.  Commonwealth. 

January  18th,  1894. 

CfiMiNAL  Pbocebdinos — Continuance. — After  a  former  conviction  set  aside  on 
appeal,  defendant  moved  for  a  continuance  for  absence  of  a  material 
witness  from  sickness,  but  convalescent  and  able  to  attend  (in  defend- 
ant's opinion),  at  the  term  to  which  he  moved  the  case  to  be  continued, 
though  the  physician  stated  there  was  but  little  chance  of  his  recovery ; 
heldy  refusal  to  grant  the  continuance  was  a  reversible  error. 

Error  to  judgment  of  the  corporation  court  of  city  of  Alex- 
andria, rendered  January  27,  1892,  upon  a  verdict  of  guilty  of 
murder  in  the  first  degree,  returned  by  the  jury  at  the  trial  of 
an  indictment  against  the  plaintift  in  error,  Jefferson  Phillips, 
for  the  murder  in  the  first  degree  of  one  George  S.  Smith,  by 
which  judgment  the  plaintiff*  in  error  was  sentenced  to  be 
hanged  by  the  neck  until  dead.     Opinion  states  the  case. 

Edmund  Burke  and  E.  S.  Brentj  for  plaintiff  in  error. 

Attorney-General  R.  Taylor  Scott j  for  commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  prosecution  against  the  plaintiff  in  error  for  mur- 
der, and  the  conviction  herein  is  the  second  conviction  of  the 
said  plaintiff  in  error.     The   first  conviction,  which  on  the 
27th  day  of  January,  1892,  was  of  murder  in  the  first  degree, 
V()L.  xc — 51 
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and  the  accused  was  sentenced  to  be  hanged;  but  on  writ  of 
error  to  this  court  on  that  conviction  and  sentence,  on  the  18th 
day  of  February,  1893,  the  said  judgment  was  reversed  and 
annulled,  the  verdict  set  aside,  and  a  new  trial  awarded  the 
plaintiff  in  error.  Upon  a  second  trial  in  the  said  corporation 
court  of  the  city  of  Alexandria,  the  judgment  was  rendered 
which  is  now  here  the  subject  of  review,  whereby  the  accused 
was  convicted  of  murder  in  the  second  degree,  and  sentenced 
to  imprisonment  in  the  penitentiary  for  a  term  of  eight  years. 

The  first  assignment  of  error  is  the  refusal  of  the  trial  court 
to  continue  the  case  on  the  ground  of  the  absence  of  the  wit- 
ness Green,  who  was  a  member  of  the  bar  of  that  court,  who 
had  been  duly  summoned,  and  the  summons  returned  executed, 
whose  materiality  was  duly  attested,  and  which  was  known  to 
the  court,  he  having  testified  at  the  first  trial.  It  was  proved 
by  his  attending  physician  that  the  said  Green  (the  witness) 
was  sick,  with  the  chances  against  him  as  to  his  recovery, 
but  there  was  a  possibility  of  his  recovery.  The  accused,  in 
his  affidavit,  sets  forth  that  the  said  Green  was  convalescent, 
and  that  he  would,  as  he  believed,  be  able  to  attend  the  July 
term,  the  trial  taking  place  in  May,  and  that  he  could  not 
safely  go  to  trial;  that  he  has  discovered  additional  evidence 
which  the  said  Green  could  offer  to  the  court,  and  that  the 
motion  was  not  made  for  delay,  or  to  evade  trial,  but  was  bona 
Jidey  that  he  might  be  able  to  meet  and  make  defense  to  the 
charge  brought  against  him;  and  it  is  stated  upon  the  trial  by 
the  counsel  that  the  said  Green  is  now  well  and  able  to  attend 
court  to  testify.  Under  these  circumstances,  it  is  insisted  by 
the  plaintiff  in  error,  that  the  trial  court  ought  to  have  granted 
the  short  continuance  asked  for,  and  that  its  refusal  has  resulted 
in  a  denial  of  justice. 

The  rule  upon  which  the  court  proceeds  in  considering  a 
motion  for  a  continuance  is  well  settledjand  has  often  been  the 
subject  of  decision  in  this  court.  In  HewiWs  Case,  17  Gratt, 
629,  Judge  Moncure  said  on  this  subject:  "Amotion  for  a 
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continuance  13  addressed  to  the  sound  discretion  of  the  court, 
under  all  the  circumstances  of  the  case;  and,  though  an  appel- 
late court  will  supervise  the  action  ot  an  inferior  court  on  such 
a  motion,  it  will  not  reverse  a  judgment  on  that  ground,  un- 
less such  action  was  plainly  erroneous.  As  a  general  rule, 
when  a  witness  for  a  party  fails  to  appear  at  the  time  appointed 
for  a  trial,  if  such  a  party  show  that  a  subpoena  for  a  witness  has 
been  returned  executed,  or,  if  not  so  returned,  was  delivered 
to  the  proper  officer  of  the  county  or  corporation  in  which  the 
witness  resides,  a  reasonable  time  before  the  time  for  the  trial, 
and  shall  swear  that  ihe  witness  is  material,  and  that  he  can- 
not safely  go  to  trial  without  his  testimony,  a  continuance 
ought  to  be  granted.  The  party  thus  shows,  prima  faciei  that 
he  is  not  ready  for  trial,  though  he  has  used  due  diligence  to 
be  so;  and,  in  the  absence  of  anything  to  show  the  contrary,  the 
court  ought  to  give  him  credit  for  honesty  of  intention,  and 
continue  the  case  if  there  be  reasonable  ground  to  believe  that 
the  attendance  of  the  witness  at  the  next  term  of  the  court 
can  be  secured,  especially  if  the  case  has  not  been  before  con- 
tinued for  the  same  cause.  But  circumstances  may  satisfy  the 
court  that  the  real  purpose  of  the  party  in  moving  for  a  con- 
tinuance is  to  delay  or  evade  the  trial,  and  not  to  prepare  for 
it,  and  in  such  wise,  of  course,  the  motion  ought  to  be  over- 
ruled." See  3  Rob.  Pr.  (0.  S.)  pp.  140,  141;  Savage,  C.  J., 
in  People  v.  Vermilyea^  7  Cow..  383;  State  v.  Lewis^  1  Bay.,  1; 
Com,  v.  Knapp^  9  Pick.,  515;  RousselVs  Case,  28  Qratt.,  936, 
opinion  of  Burks,  J.,  citing  and  approving  Judge  Moncure's 
opinion  in  Hewitt's  Case,  supra;  Gwatkin  v.  Com,,  10  Leigh, 
687;  WaltorCs  Case,  32  Gratt,  863,  opinion  of  Judge  Moncure, 
a  case  very  similar  to  this;  Hook  v.  Namvj,  4  Hen.  &  M.,  157, 
note;  Higginbotham  v.  Chamberlayne,  4  Munf ,  547;  DeFord  v. 
Hayes,  6  Munf.,  390;  Harris  v.  Harris,  2  Leigh,  584;  Harman 
V.  Howe,  27  Gratt.,  676;  Bland  ^  Giles  County  Judge  Case,  33 
Gratt.,  447.  The  authorities  0:1  this  subject  are  collated  in  an 
admirabl-e  article  in  3  Amer.  &  Eng.  Enc.  Law,  pp.  804,  821. 
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We  are  not  unmindful  that  there  have  been  two  convictions 
by  two  juries  herein.  The  first  conviction  has  been  annulled 
by  this  court  as  unlawful,  and  the  same  set  aside.  The  case 
was  sent  back  for  a  new  trial  to  be  had  therein,  and  this  new 
trial  can  be,  and  to  be  without  any  prejudice  from  the  first  con- 
viction, which  was  null.  Upon  the  second  trial,  as  upon  the 
first,  the  accused  was  entitled  to  be  fully  heard.  His  witness 
was  not  dead,  but  sick;  he  might  recover  (as  he  has  done). 
The  accused  swore  to  his  materiality,  and  there  is  no  ground, 
and  none  is  alleged,  to  believe  that  he  was  not  a  material  wit- 
ness. We  think  the  accused  was  entitled  to  be  fully  heard  be- 
fore he  was  condemned.  An  accused  cannot  be  fairly  tried 
until  he  has  been  fully  heard  under  the  established  rules  of 
law  as  set  forth  above  {Welsh  v.  Cbm.,  ante  p.  318),  and  the 
corporation  court  erred  in  overruling  the  motion  of  the  accused 
for  a  continuance  on  the  ground  stated,  and  for  that  cause  it 
must  be  reversed  and  annulled.  It  is  not  necessary  to  consider 
the  exception  based  upon  the  action  of  the  court  in  overruling 
the  motion  of  the  accused  for  a  change  of  venue,  because  of 
local  prejudice,  as  an  impartial  jury,  free  from  exception,  was 
obtained  from  another  county. 

Judgment  heversbd. 
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Richmond  &  Danville  Railroad  Co.  v.  De  Butts. 

January  18th,  1894. 

Railroads — Employeef—ContribiUory  negligence, — Brakesman,  side-tracking 
flat  car,  train  having  backed  into  siding,  cut  car  loose,  and  signalled  train 
to  leave  it.  Car  not  clearing  main  track  he  signalled  train  to  return  and 
push  it  further.  Train  returning  £ast,  he  put  one  foot  between  iron  rails 
loaded  on  car,  and  end  of  car,  and  other  foot  outside  so  as  to  set  brake. 
Train  struck  car  and  rails  slipped  forward  and  crushed  his  foot. 
Hblo: 

Brakeman's  negligent  acts  caused  the  accident,  and  he  is  not  entitled 
to  recover. 

Error  to  judgmeut  of  circuit  court  of  Culpeper  county,  ren- 
dered November  16,  1890,  in  action  of  trespass  on  the  case, 
wherein  D.  F.  De  Butts  was  plaintiff,  and  the  plaintiff  in  error, 
the  Richmond  and  Danville  Railroad  Company,  was  defend- 
ant. Judgment  being  according  to  verdict  for  plaintili  for 
$7,500,  defendant  company  brought  the  case  here  on  error. 
Opinion  states  the  case. 

W.  H.  Payne,  for  plaintiff  in  error. 

F,  L.  Smith  ^  Ed.  Burke,  for  defendant  in  error. 

Lacy,  J.  delivered  the  opinion  of  the  court. 

The  action  was  for  an  injury  received  by  the  plaintiff,  Du- 
lany  F.  De  Butts,  the  defendant  in  error  here,  against  the 
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Richmond  and  Danville  Railroad  Company,  while  in  the  em- 
ployment of  the  company  as  brakeman  at  Culpeper  Court- 
house, on  the  25th  day  of  December,  1889.  Arriving  at  Cul- 
peper Courthouse  with  a  freight  train  on  which  he  was 
employed,  De  Butts  was  directed  to  assist  in  side  tracking  and 
dropping  one  of  the  cars  of  the  train,  which  had  become  dis- 
abled for  further  travel  on  account  of  a  hot  box  and  a  broken 
journal.  De  Butts  mounted  this  car,  and  the  train  pulled  up 
and  backed  into  the  siding.  De  Butts  cut  the  car  loose  and  sig- 
nalled the  train  to  pull  up  and  leave  it.  Another  brakeraan 
of  the  same  train  was  put  in  charge  of  the  switch,  which  he 
unlocked  with  a  key  which  he  took  from  his  pocket.  De  Butts 
finding  as  the  train  pulled  out  that  the  car  was  not  within  the 
distance  post,  signalled  for  the  train  to  come  back,  his  object 
being  to  have  the  car  that  he  had  cut  loose,  and  on  which  he 
was  standing,  pushed  further  into  the  side  track  within  the 
distance  post.  The  brakeman  gave  the  signal  to  the  engineer 
to  come  back,  and  he  reversed  and  came  back.  The  car  on 
which  De  Butts  was  standing  was  a  gondola,  loaded  with  iron 
rails,  which  were  somewhat  shorter  than  the  car,  and  there 
was  a  space  between  the  end  of  the  iron  rails  and  the  framing 
of  the  car.  De  Butts,  seeing  this,  and  thinking  the  train  was 
coming  rather  fast,  put  one  foot  inside  of  the  frame  of  the  car 
and  the  end  of  these  iron  rails,  aiid  kept  the  other  foot  on  the 
outside,  so  as  to  set  the  brake  on  the  gondola  car.  When  the 
train  struck  the  stationary  car  loaded  with  iron  rails,  the  iron 
rails  slipped  forward  on  the  floor  of  the  ear  and  caught  De  Butt's 
foot  and  hurt  it,  and  hurt  the  other  leg  also.  He  was  extri- 
cated from  his  position  by  the  conductor,  who  was  at  the  time 
in  the  office  at  the  depot,  sending  a  dispatch  to  the  proper  au- 
thorities to  give  information  of  the  fact  that  the  disabled  car 
had  been  side-tracked  there,  and  would  be  left  behind  when 
the  train  moved  on  to  its  destination.  Being  thus  hurt,  De 
Butts  left  the  employment  of  the  company,  and  brought  this 
suit  for  damages  for  the  stated  injury.     At  the  trial  there  was 


Digitized  by 


Google 


Richmond  &  Danville  R.  R.  Co.  v.  Db  Butts.      407 
Opinion. 

evidence  adduced  on  both  sides,  and  instructions  asked  by  the 
defendant  and  refused  by  the  court,  and  exceptions  taken,  and 
a  motion  to  set  aside  the  verdict  by  the  defendant  made  and 
overruled  and  excepted  to,  and  the  evidence  certified.  There 
was  a  verdict  for  the  plaintiff  for  $7,500,  upon  which  judgment 
was  rendered,  and  the  case  brought  here  by  writ  of  error  by 
the  defendant. 

The  evidence  shows  that  the  plaintiff  in  the  action,  the  de- 
fendant in  error,  was  injured  seriously  in  the  foot.  And  we 
must  next  consider  whether  the  injury  was  caused  by  the  neg- 
ligence of  the  railroad  company,  and,  if  so  caused,  whether 
the  plaintiff  was  innocent  or  himself  guilty  of  negligence 
which  contributed  to  the  accident  as  a  proximate  cause,  with- 
out which  it  would  not  have  happened.  The  conductor  of  the 
train  had  gone  into  the  office  of  the  company,  and  left  the  en- 
gineer and  crew  to  shift  this  car  to  the  side  track,  while  he 
sent  a  dispatch.  If  this  can  be  considered  negligence  under 
the  circumstances  of  this  case,  it  is  the  sole  indication  thereof. 
But,  if  so,  then  the  plaintiff*,  De  Butts,  was  guilty  of  negli- 
gence— first,  in  cutting  off  this  disabled  car  outside  the  distance 
post;  secondly,  in  putting  his  foot  inside  a  box  car  loaded  with 
railroad  iron  (iron  rails),  against  which  a  train  was  presently 
to  bump  by  his  own  signals.  Without  these  acts,  or  either  of 
them,  the  accident  in  question  would  not  have  happened. 

It  was  the  plain  and  well  understood  duty  of  De  Butts  as 
brakeman  to  cut  this  train  loose,  and  signal  the  train  away 
after  it  had  gotten  inside  the  distance  post.  So  well  did  he 
understand  this  duty  that  he  needed  no  instructions  to  bring 
the  train  back  when  he  discovered  his  own  neglect  of  duty  in 
leaving  the  car  outside  of  the  distance  post.  If  he  had  ob- 
served this  post  at  the  proper  time  all  would  have  been  safe. 
He  says  he  put  his  foot  inside  in  front  of  this  pile  of  heavy 
iron  to  keep  from  receiving  an  injury.  Why  would  this  foot 
be  less  likely  to  be  hurt  on  the  platform  outside  the  car  than 
the  one  foot  he  did  leave  outside,  and  which  was  not  hurt? 
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He  says  he  signalled  the  engineer  to  stop,  and  was  not  obeyed ; 
that  the  engineer  could  not  be  seen  by  him  nor  he  by  the  en- 
gineer. Why  did  he  signal  the  engineer,  whom  he  could  not 
see,  and  who  therefore  could  not  see  him,  in  preference  to  the 
fellow  brakeman,  who  he  says  stood  at  the  switch,  and  was 
necessarily  in  full  view  of  him,  on  an  unobstructed  track  only 
a  few  yards  oft  ?  It  was  a  lack  of  diligence,  and  in  itself  neg- 
ligence, to  give  signals  to  a  person  out  of  sight,  and  then  act 
as  if  they  would  be  obeyed.  We  are  of  opinion  that  the  neg- 
ligence of  the  company  is  not  established,  and  it  is  clear,  we 
think,  that  the  defendant  in  error  was  guilty  of  contributory 
negligence  in  putting  his  foot  inside  the  box  ear  in  front  of 
iron  rails  when  he  knew  that  the  car  was  about  to  be  struck 
by  the  train  to  move  it,  and  especially  so,  as  he  himself  says, 
when  he  saw  that  the  train  was  coming  back  fast  enough  to 
strike  hard.  It.  ^  D.  R.  R,  Co.  v.  Risdon'sadmW,  87  Va.,  836; 
R.  ^  D.  R.  R.  Co.  V.  Mo(yre,  78  Va.,  96;  Clark  v.  R.  ^  D.  R- 
R.  Co.,  Id.,  717;  O'CormeWs  Case,  20  Md.,  212;  Seally's  Case, 
27  Md.,  589;  Wmder's  Case,  32  Md.,  419;  N.  ^  W.  R.  R.  Co. 
V.  CottreU,  88  Va.,  519;  C.  ^  0.  R.  R.  Co.  v,  Lee,  84  Va.,  642; 
Improvement  Co.  v.  Andrew,  86  Va.,  270;  Tj/ler  v.  Sites^  adm'r, 
88  Va.,  470,  and  cases  cited.  We  are  of  opinion,  therefore, 
that  the  plaintiff  was  not  entitled  to  recover  in  this  case. 
The  judgment  of  the  circuit  court  appealed  from  here  must 
therefore  be  reversed  and  annulled,  and  the  case  remanded 
for  a  new  trial. 

Lewis,  P.,  and  Hinton,  J.,  dissented. 

Judgment  reversed. 
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Chapman  v.. Chapman. 

January  18th,  1894. 

1.  WiLLfi — Construction, — ^Testator  by  his  will  says :  "  I  loan  to  my  wife  all 
my  estate  not  heretofore  disposed  of,  during  her  natural  life,  and  after 
her  death  I  wish  that  estate  sold  and  the  proceeds  equally  divided  be- 
tween my  four  above-named  children,  or  their  lawful  heirs  begotten  of 
their  bodies.*' 
Held  : 

(1.)  The  word  **  loan  "  is,  in  this  will,  used  as  equivalent  to  the  word 

*'  give."     Wade  v.  Boxley,  5  Leigh,  481. 
(2.)  The  gift  to  the  children  vests  immediately,  so  that  an  assignment 

by  one  of  them  during  the  widow's  life  is  valid. 
(3.)  The  word  "or"  must  be  read  "and,"  and  the  word  "heirs'* 
taken  in  its  usual  and  legal  sense  as  a  word  of  limitation.    GUh  v. 
MoormaWf  89  Va.,  345. 

Appeal  from  decree  of  circuit  court  of  Madison  county, 
rendered  at  its  April  term,  1891,  in  a  suit  in  equity  wherein 
Thomas  A.  Chapman  was  plaintiff,  and  Thomas  W.  Chapman 
and  others  were  defendants.  The  single  question  involved  in 
the  appeal  appears  from  the  opinion. 

John  E,  Roller^  for  appellant. 

James  Hay  and  T.  C,  Gordon^  for  appellees. 

Lewis,  P.,  delivered. the  opinion  of  the  court. 

Vol.  xc— 52 
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The  testator,  Thomas  Chapman,  after  providing  in  his  will 
for  each  of  his  tour  children,  added  a  sixth  clause  as  follows, 
to  wit: 

"  It  is  my  wish  and  desire  that  all  of  my  estate,  both  real 
and  personal,  which  I  have  not  heretofore  disposed  of,  I  loan 
to  my  wife,  Elizabeth  Chapman,  during  her  natural  life,  and 
my  wish  is  that  the  property  I  have  loan  to  her,  after  her 
death,  both  real  and  personal,  should  be  sold  by  my  executors, 
and  the  money  arising  from  the  same  should  be  equally  divided 
between  my  four  children,  above  named,  or  their  lawful  heird 
begotten  of  their  bodies/' 

One  of  the  children,  James  E.  Chapman,  assigned  his  inser- 
est,  and  died  before  the  life  tenant.  The  question,  theretore, 
is,  whether  the  gift  to  the  children,  under  the  sixth  clause  of 
the  will,  vested  immediately,  or  was  postponed  to  the  death  of 
the  life  tenant. 

In  support  of  the  latter  view  the  appelhmt  lays  much  stress 
on  the  word  "  loan,"  as  manifesting  an  intention  on  the  part 
of  the  testator  to  annex  the  time  of  distribution  to  the  sub- 
stance of  the  gift.  But  it  is  clear  that  the  will  was  written 
inops  concilii^  and  that  the  word,  like  the  word  ''  lend,"  in 
Wade  V.  Boxley,  5  Leigh,  442;  Moon  v.  Stone,  19  Gratt.,  130, 
and  other  cases,  was  used  as  the  equivalent  ot  give.  Nor  is 
there  anything  in  the  will  to  support  the  appellant's  conten- 
tion. The  object  of  the  testator  evidently  was  to  provide  a 
life  estate  for  his  widow,  and  to  defer  the  distribution  for  no 
other  purpose  than  to  give  precedence  to  that  estate.  Hence, 
the  gift  is  in  substance  a  gift  to  the  children,  subject  to  the  life 
interest  of  Mrs.  Ch:4»man;  or,  in  other  words,  the  title  is  con- 
ferred immediately,  though  the  enjoyment  in  possession  is 
postponed.  Hansford  v.  Elliott,  9  Leigh,  7D;  Martin  v.  Kirby, 
11  Gratt.,  67;  Brent  v.  Washington,  18  Id.,  526;  Gish  v.  Moor- 
maw,  89  Va.,  345,  and  cases  cited. 

tFarman  lays  it  down,  and  such  is  the  universally  recognized 
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doctrine,  that  "  even  though  there  be  no  other  gift  than  in  the 
direction  to  pay  or  distribute  in  futuro,  yet  if  such  payment  or 
distribution  appear  to  be  postponed  for  the  convenience  of  the 
fund  or  property,  the  vesting  will  not  be  deferred  until  the 
period  in  question;"  and  by  way  of  illustration  he  adds: 
"Thus,  where  a  sum  of  stock  is  bequeathed  to  A.  for  life,  and 
after  his  decease,  to  trustees,  upon  trust  to  sell  and  pay  and 
divide  the  proceeds  to  and  between  C.  and  D.,  or  to  pay  cer- 
tain legacies  thereout  to  C.  and  D.,  as  the  payment  or  distri- 
bution is  evidently  deferred  until  the  decease  of  A.  for  the 
purpose  of  giving  precedence  to  his  life  interest,  the  ulterior 
legatees  take  a  vested  interest  at  the  decease  of  the  testator." 
2  Jarm.,  Wills  (5th  Am.  ed.),  458. 

There  is,  indeed,  nothing  better  settled  in  this  court  than 
that  all  devises  and  bequests  are  to  be  construed  as  vesting  at 
the  testator's  death,  unless  the  intention  to  postpone  the  vest- 
ing is  clearly  indicated  in  the  will.  Sellers'  ex^or  v.  Reed^  88 
Va.,  377;  Jameson  v.  Jameson^  86  /<i.,  51. 

In  the  present  case  the  fact  that  the  gift  is  to  the  children 
*'  or  their  lawful  heirs  begotten  of  their  bodies"  does  not  make 
the  gift  contingent.  The  money  arising  from  the  sale  of  the 
property,  after  the  death  of  the  life  tenant,  was  at  all  events  to 
be  equally  divided  into  four  parts,  and  paid  to  the  testator's 
four  children  "or  their  lawful  heirs,"  &c.,  which  means  that  it 
was  U  be  paid  to  the  children  living  at  the  death  of  the  life 
tenant,  or  to  the  representatives  of  such  as  might  then  be 
dead,  the  words  "or  their  lawful  heirs,"  &c.,  being  words  of 
limitation,  and  not  the  substitution  of  a  new  class  of  benefi- 
ciaries taking  as  purchasers  from  the  testator.  For  to  effectu- 
ate the  intention  of  the  testator  we  must  read  "  and  "  for  "  or," 
and  give  to  the  word  "  heirs  "  its  usual  and  legal  signification. 
Parkin  v.  Knight^  15  Sim.,  83;  Patterson  v.  Hawthorn^  12  S.  & 
R.,  112;  Me  GUV  s  Appealy  61  Pa.  St.,  46;  Linton  v.  Lai/cock^ 
33  Ohio  St.,  128;  Gish  v.  Moormaw,  89  Va.,  345;  East  v.  Gar- 
rett, 84  Id.,  523. 
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In  this  view  of  the  case,  the  decree  appealed  from,  uphold- 
ing the  assignment  by  James  E.  Chapman,  as  the  transfer  of  a 
vested  interest,  is  right,  and  must  be  affirmed. 

Degree  affirmed. 
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Hardin  v.  Alexandria  Insurance  Co. 
Januaby  18th,  1894. 

1.  Insurance — New  policy — Case  at  bar. — Assured  asked  company's  agent  to 

permit  removal  of  insured  property.  Agent  said  there  were  so  many 
endorsements  on  old  policy  it  would  be  best  to  cancel  it  and  take  a  new 
one  for  the  return  premium  at  pro  rata  rates.  Company  issued  a  new 
policy  expiring  at  an  earlier  day,  but  it  was  not^  delivered  to  assured. 
The  property  was  burned  after  expiration'of  the'new,  but  before  that  of 
of  the  old  policy  :  Held  :  The  company  ispiable  for  the  loss. 

2.  Agents — Case  here, — ^Insurance  company  supplies  one  with  all  needful 

blanks,  responds  to  his  acts,  approves  of  his  permits  to  remove  insured 
property,  and  pays  the  rent  of  his  office  ;  held,  it  is  bound  by  his  doings 
as  its  agent. 

Argued  at  Wytheville.     Decided  at  Richmond. 

Appeal  from  decree  of  circuit  court  of  Wise  county,  ren- 
dered at  its  December  term,  1892,  in  chancery  cause  wherein 
J.  M.  Hardin,  the  appellant,  was  complainant,  and  the  Alex- 
andria Insurance  Company  was  defendant.  The  object  of  the 
suit  was  to  compel  the  company  to  issue  to  the  complainant  a 
policy  of  insurance  on  a  certain  stock  of  merchandise  pursuant 
to  a  contract  theretofore  made  by  the  company  with  him,  and 
to  pay  the  loss  thereon,  amounting  to  $750  with  interest  from 
October  26, 1891.  The  court  below  dismissed  [his  bill  with 
costs  against  him,  and  he  appealed.     Opinion  states  the  case. 

BuUitt  ^  McDoweUy  for  appellant 

George  A.  Mushback  and  Bums  ^  Fuller^  for  appellee. 
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Fauntleroy,  J.,  delivered  the  opiDion  of  the  court. 

The  facts .  which  appear  by  the  record  are  as  follow :  In 
November,  1890,  one  G.  W.  Lovell,  whose  occupation  was 
general  insurance  business  at  Big  Stone  Gap,  Wise  county, 
Va.,  went  to  see  W.  S.  Reese,  who  told  him  that  he  wished  an 
insurance  upon  his  stock  of  liquors  and  bar  fixtures,  and  asked 
the  rate,  and  was  told  by  Lovell  that  the  rate  was  three  per 
centum.  Whereupon  Reese  instructed  Lovell  to  write  a  policy 
for  $1,000.  Lavell  went  to  his  office,  where  he  had  the  blank 
forms  and  instructions  of  the  Alexandria  Insurance  Company, 
and  filled  in  a  policy,  as  instructed,  for  $750  insurance  upon 
the  stock  of  liquors,  and  for  $250  insurance  upon  the  bar 
fixtures,  furniture,  &c.,  and  mailed  it  to  the  "Alexandria  In- 
surance Company,  Alexandria,  Virginia."  Lovell,  in  a  few 
days,  received  from  that  company  a  policy  covering  the  prop- 
erty with  insurance  of  $750  on  the  stock  of  liquors  and  $250 
on  the  bar  fixtures,  furniture,  &c.,  in  the  two-story  frame  build- 
ing, metal  roof,  on  Wyandotte  avenue.  Big  Stone  Gap,  Va., 
for  one  year  from  12  M.  November  25,  1890,  to  12  M.  Novem- 
ber 25,  1891.  This  policy'  he  delivered  to  the  insured  W.  S. 
Reese,  and  recieved  from  him  the  premium  of  $30  for  the 
Alexandria  Insurance  Company.  On  the  2d  day  of  December, 
1890,  Lovell  endorsed  on  this  policy  a  permit  for  Reese,  the 
insured,  to  remove  the  stock  of  liquors  to  a  storage  house  in 
rear  of  the  original  place,  and  mailed  the  said  policy,  thus  en- 
dorsed, to  the  company  for  its  approval.  The  company  did 
approve  the  permit  so  endorsed  by  Lovell  upon  the  said  policy 
and  returned  it,  with  its  approval,  to  Lovell,  who  delivered  it 
to  Reese.  On  the  7th  of  May,  1891,  Reese  assigned  this  policy 
to  J.  M.  Hardin,  the  appellant,  by  a  writing,  witnessed  by 
Lovell,  who  sent  the  said  policy,  so  endorsed  with  the  said 
assignment,  to  the  Alexandria  Insurance  Company,  who  ap- 
proved it  and  returned  it  to  Lovell,  who  delivered  it  to  said 
Hardin.     Thus  in  May,  1891,  the  original  policy  became  the 
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property  of  Hardin  (the  appellant)  with  the  sanction  of  the 
company  to  the  assignment  and  to  the  removal  of  the  stock 
insured  from  tlie  two-story  frame  house  to  the  storage  house 
in  its  rear.     On  or  about  27th  of  July,  1891,  Hardin  removed 
the  stock  of  liquors  insured  from  the  storage  house  to  the 
"Intermont  Hotel,"  and,  through  Lovell,  obtained  from  the 
Alexandria  Insurance  Company  its  approval  and   permit  to 
Hardin  o^  this  second  removal.     About  the  31st  of  August, 
1891,  Hardin  informed  Lovell  that  he  had  removed  the  stock 
of  liquors  to  the  Summerfield  House  or  building,  and  asked 
Lovell  to  give  him  a  permit  or  approval  of  the  said  transfer. 
Lovell  told  Hardin  that  as  there  were  so  many  endorsements 
on  the  policy,  it  would  be  better  to  cancel  it  and  take  out  a 
new  policy  for  the  return  premium.     Hardin  was  in  a  great 
hurry  and  told  Lovell  to  do  that.     Lovell  called  Hardin  back 
and  told  him  to  wait  till  he  could  till  in  the  receipt  for  the  re- 
turn premium,  when  Hardin  said  to  Lovell:  "Show  me  where 
to  sign;  you  can  fill  in  the  amount."     This  Lovell  did,  and 
filled  in  $5,  according  to  the  short  rate  table;  though  he  wrote 
at  the  foot  of  the  said  receipt  for  the  return  premium,  "can- 
celled pro  rata  and  new  policy  to  be  issued."     Lovell  then  sent 
this  original  policy,  so  endorsed,  to  the  Alexandria  Insurance 
Company,  who  kept  or  suppressed  it;  and,  instead  of  issuing 
a  duplicate  of  the  original  policy  as  Hardin  expected,  issued  a 
new  and  different  policy  according  to  the  short  rate  table  (while 
the  original  policy  was  according  to  the  j^ro  ra^a)  for  $1,000 
on  stock,  which  device  and  arrangement  shortened  the  life  of 
the  policy  to  the  9th  of  October,  1891,  instead  of  the  25th  of 
November,  1891,  and  made  it  expire  on  the  9th  of  October,  1891. 
This  new  policy  was  sent  by  the  Alexandria  Insurance  Com- 
pany to  Lovell,  but  it  never  came  to  the  hands  or  to  the  sight 
of  Hardin.     Hardin  was  absent  in  Norfolk  when  it  came  to 
Lovell,  and  Lovell  left  it,  he  says,  at  the  Summerfield  House, 
which  was  not  Hardin's  place  of  abode  and  in  which  he  had 
no  concern  except  the  liquor  stored  there. 
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Hardin  contends  and  deposes  that  he  had  only  |882  in  stock, 
and  had  not  asked  for  insurance  of  $1,000,  nor  for  over  $750. 
On  the  26th  day  of  October,  1891,  the  Suramerfield  House 
was  burned  down,  and  in  it  the  stock  of  liquors  was  destroyed 
of  the  value  of  $882. 

The  Alexandria  Insurance  Company,  on  demand,  refused  to 
pay  the  insurance,  and  denied  all  liability  on  the  ground  that 
the  new  policy  expired  on  the  9th  of  October,  1891,  and  that 
no  policy  existed  on  the  26th  of  October,  1891.  Had  the  new 
policy  (issued  by  the  insurance  company  but  never  delivered 
to  Hardin)  been  a  duplicate  of  the  original  (as  Hardin  claimed 
and  expected),  at  pro  rata  rates,  as  the  original  was,  it  would 
not  have  expired  till  after  the  26th  of  October,  1891,  the  date 
of  the  lire,  and  it  would  have  covered  the  loss.  It  was  wholly 
different  from  the  policy  which  Lovell  suggested  to  Hardin  to 
obtain,  because  of  the  numerous  endorsements  on  the  original, 
the  only  reason  assigned  by  Lovell  and  urged  upon  Hardin  for 
cancelling  the  original  policy  and  taking  out  a  new  one.  This 
advice  and  this  reason  waa  the  only  cause  of  Hardin's  agree- 
ing to  LovelPs  suggestion,  and  he  reasonably  understood  and 
relied  upon  Lovell  that  the  new  policy  was  to  be  the  same  as 
the  one  surrendered,  for  convenience  only,  because  the  original 
was  covered  all  over  by  oft-repeated  endorsements.  The  ques- 
tion now  is,  who  is  responsible  for  this  change  of  policies— a 
change  certainly  not  intended  or  expected  by  Hardin?  The 
responsibility  lies  between  the  Alexandria  Insurance  Company 
and  Lovell,  on  whom  Hardin  relied  as  the  authorized  agent  or 
representative  of  the  company.  Either  Lovell  misinformed 
the  company  as  to  the  terms  of  the  new  policy  asked  for  by 
Hardin,  and  did  not  apprise  the  company  of  the  reason  why 
Hardin  asked  for  a  new  policy,  and  that,  too,  on  Lovell's  sug- 
gestion and  the  reason  for  the  suggestion,  or  else  the  company 
deliberately  ignored  the  understanding  between  Lovell  and 
Hardin,  and  arbitrarily  issued  the  new  policy  to  suit  itself,  at 
short  table  rates,  instead  of  according  to  the  memorandum 
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endorsed  upon  the  original  policy  by  Lovell,  "  Cancelled  pro 
raiUj  and  new  policy  to  issue."  The  new  policy,  as  written, 
was  never  contemplated,  nor  asked  for,  by  Hardin.  It  was  the 
device  of  the  company  or  of  Lovell.  If  it  was  the  work  of 
the  company,  it  is  responsible  for  destroying  Hardin's  security 
for  $750  insurance  upon  the  stock  insured.  If  it  was  LovelPs 
act,  and  he  misled  the  company,  whose  medium  he  was,  it  is 
liable  and  responsible  for  his  acts  in  the  conduct  of  its  busi- 
ness. Both  Lovell  and  the  company  claim  that  the  company 
had  never  issued  a  commission  to  him  as  their  agent,  and  that 
he  was  acting  only  as  a  broker.  But  this  is  playing  upon 
words,  and  the  whole  testimony  and  the  transaction  itself, 
show  that  he  was  held  out  to  the  public  as  the  agent  or  inter- 
mediate of  the  company,  by  and  through  whom  all  transactions 
with  the  company  by  parties  seeking  or  having  insurance  must 
pass,  subject  to  approval.  The  iilsurance  company  furnished 
him  with  all  needful  papers  and  blanks,  responded  to  his  acts, 
approved  permits  of  removal  given  by  him,  and  paid  his  rent, 
thereby  treating  and  holding  him  out  as  agent  to  the  public, 
who  had  the  right  to  deal  with  the  company  by  and  through 
him  as  their  agent  in  fact.  Otherwise  the  public  would  be 
misled  and  defrauded  by  either,  or  by  a  combination  of  both. 

The  Alexandria  Insurance  Company  must  be  held  responsi- 
ble for  the  loss  occasioned  to  Hardin  by  a  change  of  his  policy 
of  insurance,  which  was  made  by  it,  and  not  intended  or  con- 
templated by  him,  and  brought  about,  either  by  the  agent 
Lovell,  or  by  the  act  of  the  company,  of  its  own  motion,  or  by 
a  combination  of  the  company  and  Lovell. 

The  decree  appealed  from  is  erroneous,  and  must  be  an- 
nulled and  reversed,  and  this  court,  proceeding  to  render  such 
decree  as  the  circuit  court  of  Wise  county  should  have  entered 
in  the  cause,  will  enter  a  decree  for  the  appellant,  according  to  the 
prayer  of  his  bill,  which  the  circuit  court  erred  in  dismissing. 

Decree  reversed. 

Vol,  xc — 63 
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BuFORD  V.  North  Roanoke  Land  &  Imp.  Co. 
January  18th,  18»4. 

1.  Deed— Con^ruc^ton — After-bom  child — Case  at  bar, — Conveyance  of  land 

to  '*  the  lawftil  heirs  of  J.  and  R.,"  who  were  then  living  and  had  three 
children,  and  a  fourth  child  was  bom  to  them  after  date  of  deed :  held, 
the  deed  gave  a  fee  in  remainder  to  three  children  to  be  opened  for  the 
fourth  child  when  bom. 

2.  Married  Women — Adverse  possession — Case  at  bar. — It  appearing*  that  the 

four  children  held  jointly,  adversary  possession  of  the  land  until  1843, 
when  the  fourth  child  was  under  the  disability  of  coverture  and  re- 
mained such  till  after  1881 :  held,  there  could  be  no  adversary  possession 
against  her  in  favor  of  her  co-tenants  during  her  coverture. 

3.  Chancery  Practice — Answer — Case  at  bar. — Code,  section  3275,  allows 

defendant  to  file  his  answer  any  time  before  final  decree.  In  the  case 
here,  ten  da3rs  after  the  rendition,  by  default,  of  a  decree  final  in  form^ 
the  defendants,  during  the  same  term,  presented  their  answer  to  the 
bill,  showing  a  probable  title  to  the  land  in  question ;  but  the  court  be- 
low refiised  to  allow  the  answer  to  be  filed  solely  on  the  ground  that  it 
''  was  presented  too  late." 
Held  : 

The  ruling  was  error. 

4.  Cases  Compared.— G^rrt  v.  Jones,  32  Gratt.,  628,  distinguished  from  the 

case  here. 

Argued  at  Wytheville.     Decided  at  Richmond. 

Appeal  from  decree  of  hustings  court  of  city  of  Roanoke, 
rendered  September  26th,  1891,  in  a  chancery  suit  wherein 
the  North  Roanoke  Land  and  Improvement  Company  was 
complainant,  and  William  L.  Williamson,  wife,  children,  and 
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others,  and  the  appellants,  Herbert  D.  Buford  and  Nugent  Bu- 
ford  were  defendants.     Opinion  states  the  case. 

G.  W.  ^  L.  C.  Hojnsbrough^  for  appellants. 

Phlegar  ^  Johnson^  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

From  the  record  in  this  cause  it  appears  that,  by  deed  of  the 
8th  of  September,  1810,  one  John  Campbell  and  wife  conveyed 
to  one  Robert  Filson  175|  acres  of  land,  composed  of  three 
parcels,  and  that,  by  deed  of  the  8th  of  October,  1810,  the 
said  Robert  Filson  and  wife,  in  con!>ideration  of  £1,000,  con- 
veyed the  same  three  parcels  of  land,  aggregating  175J  acres, 
to  the  "lawful  heirs''  of  said  John  Campbell  and  Rebecca,  his 
wife. 

The  sai<l  John  Campbell  and  Rebecca,  his  wife,  had,  at  the 
date  of  the  said  deed  of  October  8,  1810,  three  children — 
Robert,  Clack  R.,  and  Susan ;  and,  after  the  said  date  of  Octo- 
ber 8,  1810,  Matilda,  a  fourth  child,  was  born  to  them,  the  said 
John  and  Rebecca  Campbell.  The  said  Matilda  married 
Daniel  Stoner,  and  from  her  the  appellants,  Herbert  D.  C. 
Buford  and  Nugent  Buford,  are  lineal  descendants.  There 
is  no  evidence  of  any  partition  having  been  made  of  these  175| 
acres  of  land,  and  there  is  no  record  of  any  deed  of  partition 
vesting  the  title  in  severalty  in  any  one  in  any  part  of  these 
175J  acres  of  land,  though  it  is  averred,  without  proof,  that 
there  was  a  deed  of  partition  which  had  been  lost  and  never 
recorded.  Clack  R.  Campbell  resided,  from  1843  till  his  death 
in  1881,  on  a  part  of  this  undivided  175|  acres,  and  held  ex- 
clusive possession  and  enjoyment  of  it  and  built  upon  it.  It  is 
said  in  the  depositions  that  this  part  was  defined  by  rock 
fences,  though  it  is  not  proved  that  the  said  fences  were  put 
there  by  Clack  R.  Campbell,  or  afler  he  went  on  it,  or  as  line 
fences  of  this  particular  part. 
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Clack  R.  Campbell  died  in  1881,  leaving  a  will  by  which  he 
devised  all  of  his  realty  to  his  wife,  Lacy,  for  her  life,  with  re- 
mainder after  death  to  his  niece,  Nannie  L.  Williams(>n,  for 
life,  with  remainder  over,  in  fee,  to  the  children  of  said  Nan- 
nie L.  Williamson. 

On  the  part  of  which  the  said  Clack  R.  Campbell  resided 
there  is  "  Lot  number  6  " — the  part  which  is  the  subject  of  the 
controversy  in  this  case.  The  aforesaid  Mrs.  Nannie  L.  Wil- 
liamson had  several  children,  the  remainder  men,  in  fee,  under 
the  will  of  Clack  R.  Campbell,  and  a  suit  was  instituted  in  the 
circuit  court  of  Roanoke  for  the  sale  of  the  realty  to  which  the 
said  children  (then  infants)  were  entitled  in  remainder,  and 
this  suit  embraced  "Lot  number  6."  The  record  of  that  suit 
is  not  in  the  record  in  this  cause,  and  whether  the  proceedings 
had  were  such  as  are  requisite  in  the  sale  of  infants'  land  does 
not  appear.  The  appellants  charge  that  they  were  not.  Be 
that  as  it  may,  it  seems  that  there  was  a  decree  for  sale,  and  a 
sale  made  to  M.  P.  Preston  and  his  associates,  who  sold  this 
"  Lot  number  6"  to  the  appellee,  the  North  Roanoke  Land  and 
Improvement  Company,  for  $27,500,  who,  being  advised  that 
there  was  a  cloud  upon  the  title,  brought  this  suit  in  chancery 
in  the  hustings  court  of  Roanoke  city  to  clear  the  title. 

The  Bufords,  appellants,  were  made  parties,  but  they  lived 
in  another  county,  one  hundred  miles  away,  and  the  bill  was 
taken  pro  confesso  as  to  them,  and  all  the  other  parties  defend- 
ant, the  Williamsons  only  having  answered  the  bill. 

The  hustings  court  of  the  city  of  Roanoke,  on  the  16th 
day  of  September,  1891,  rendered  a  decree,  final  in  form  but 
not  in  operation,  during  the  then  current  term  of  the  court,  in 
favor  of  the  appellees  affirming  the  title  made  to  them  by 
Preston  and  others,  and  derived  from  Clack  R.  Campbell, 
through  the  Williamsons. 

The  appellants — the  Bufords— on  the  26th  day  of  Septem- 
ber, 1891,  during  the  same  term  of  the  hustings  court,  moved 
the  court  for  leave  to  file  their  demurrer  and  answer,  which 
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motion  the  court  overruled  and  refused  the  leave.  From  this 
decree  the  Bufords  appeal,  assigning  but  one  error — the  refu- 
sal of  the  court  to  allow  them  to  file  their  answer  and  make 
defence  to  the  suit  against  them. 

The  answer  was  tendered,  and  the  leave  to  file  it  asked  for 
during  the  term  ot  the  court  at  which  the  decree  of  the  16th 
of  September,  1891,  was  rendered,  and  it  does  not  appear  chat 
the  decree  of  the  16th  of  September,  1891,  had  been  actually 
entered  upon  the  chancery  order  book  by  the  clerk,  before  the 
motion  for  leave  to  file  the  answer  was  made  and  refused  by 
the  court,  upon  the  sole  ground  that  it  was  ^Uoo  laie,^'  The 
affidavit  of  G.  W.  Hansbrough,  who  appeared  for  the  Bufords, 
says  that  he  had  been  employed  by  them  only  the  day  before — 
the  25th. 

The  answer  tendered  b}-  the  defendants — the  Bufords — sets 
forth  such  a  defence  as,  if  sustained,  would  have  changed  the 
decree  rendered  on  the  16th  of  September  during  the  same 
term,  and  set  up  a  title  to  an  undivided  interest  in  "lot  num- 
ber 6,"  sold  by  the  Williamsons  to  Preston  and  by  Preston, 
Ac,  to  the  appellee.  The  answer  asserts  that,  by  the  deed  of 
October  8,  1810,  from  Filson,  a  title  to  an  undivided  share  of 
the  175J  acres  of  land  enured  to  Matilda^  the  daughter  of  John 
and  Rebecca  Campbell,  born  after  the  date  and  recordation  of 
that  deed,  as  well  as  to  and  equally  with  Robert,  Clack  R.,  and 
Susan — the  sons  and  daughter  of  John  and  Rebecca  Camp- 
bell— born  before  and  living  at  the  date  of  the  said  deed  from 
Filson.  That  this  undivided  share  of  the  said  Matilda  de- 
scended, in  part,  to  the  said  Bufords,  who  are  shown  and  ad- 
mitted to  be  her  lineal  descendants.  Also  the  shares  ot  Robert 
Campbell  and  Susan  Campbell  (Thrasher),  which  they  con- 
veyed by  deed  of  August  15,  1853,  to  Daniel  Stoner,  and  by 
Stoner  to  Nefinger,  trustee.  That  no  partition  of  the  said 
175J  acres  was  ever  made,  and  no  allotment  in  severalty  was 
ever  made,  among  the  joint  or  common  owners;  that  the  en- 
tire four,  Robert,  Susan,  Clack  R.,  and  Matilda  (their  ances- 
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tress),  did  hold  the  said  175 J  acres  of  land  jointly,  and  that  no 
ouster  of  Matilda  was  ever  made,  or  is  charged ;  that  the  rela- 
tion of  joint  tenants  between  the  said  four  has  never  been 
changed,  nor  the  legal  title  in  severalty  has  never  vested  in 
any  one  of  the  said  four  to  any  part  of  the  said  175 J  acres; 
that  the  statute  of  limitations  is  not  applicable  here,  and  is  no 
bar  to  appellants'  title. 

The  transaction  of  1810  was  an  arrangement  hy  John  Camp- 
bell for  the  benefit  of  all  the  children  who  were,  or  who  might 
be,  born  to  him  and  his  then  wife  Rebecca.  It  gave  a  fee>  in  re* 
mainder,  to  one  undivided  third  to  Robert,  Susan,  and  Clack 
R.,  respectively,  to  be  opened  for  Matilda  when  born.  That 
the  lawful  heirs  of  John  and  Rebecca  Campbell,  his  wife, 
meant  their  children  who  at  their  deaths  should  be  ascertained 
to  be  their  lawful  heirs,  and  that  all  four — Robert,  Susan, 
Clack  R.,  and  Matilda — were  deemed  to  be  entitled  jointly,  is 
admitted  and  averred  in  the  bill,  where  it  is  alleged  that 
*' they,  Robert,  Susan,  and  Clack  R.,  took  possession  of  the 
(175|  acres)  land,  and  that  they,  together  with  said  Matilda, 
continued  so  to  hold  the  same  jointly,  openly,  adversely,  noto- 
riously, and  exclusively,  till  1843.  This  establishes  the  fact 
that  the  whole  four  had  title  and  held  the  land  jointly,  in  fee, 
until  1843;  and  there  is  nothing  in  the  record  to  show  any 
change  in  the  joint  character  of  their  estate,  or  any  vesting, 
in  fee,  in  severalty,  in  any  one  of  the  four  in  any  part  of  the 
said  175J  acres  of  land. 

The  entry  upon  and  exclusive  use  and  occupation  of  a  part 
of  the  land  by  Clack  R.  Campbell,  one  of  the  tenants  in  com- 
mon or  joint  owners  of  the  undivided  whole  175J  acres,  did 
not  destroy  the  joint  character  of  the  title,  nor  sever  the  part 
on  which  he  so  resided,  from  the  joint  estate  of  the  whole 
175|  acres. 

The  case  presented  in  the  answer  of  the  defendants  (Bafords) 
showed  a  state  of  things,  which  made  it  even  probable  that  the 
respondents,  Bufords,  had  title — a  case  to  which  the  facts  in 
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the  record  gave  strong  color — which  had  never  been  argued, 
and  which  the  court  could  and  should  have  given  them  time 
and  opportunity  to  argue  and  to  prove;  yet  the  court  below, 
in  the  very  teeth  of  the  Code  of  Virginia,  1887,  section  3276, 
which  commands  that  a  defendant  shall  be  allowed  to  file  his 
answer  at  any  time  before  final  decree  (whether  entered  or 
not),  refused  them  the  privilege  of  answering  and  making 
their  defence.  See  Bean  v.  Simmons,  9  Gratt,  371;  McVeigh 
V.  Underwood,  23  Gratt,  419. 

This  case  is  not  within  the  rule  of  Gerst  v.  Jones ,  82  Gratt., 
528,  and  other  cases  eited,  which  decide  that  where  there  has 
been  a  trial  and  errors  committed,  in  admitting  or  in  rejecting 
evidence,  or  in  giving  or  refusing  instructions,  and  this  court 
can  see,  from  the  whole  evidence  certiiied,  that  the  party  ap- 
pealing could  not  have  sustained  prejudice  by  the  ruling  of  the 
trial  court,  in  such  a  case,  this  court  will  not  set  aside  a  ver- 
dict. This  is  a  case  in  which  no  trial  was  had  and  no  decision 
pronounced,  but  the  mere  denial  of  a  trial  and  the  refusal  of 
the  trial  court  to  receive  and  consider  the  answer  of  defend- 
ants solely  on  the  ground  alleged  in  the  decree  that  '*the 
answer  was  presented  too  late."  The  bill  itself  charges  that 
the  fonr  children  (including  Clack  and  Matilda)  held  jointly 
adversary  possession  of  the  land  until  1843,  and  she  is  shown, 
by  the  record,  to  have  been,  at  that  time,  a  married  woman 
under  disability  of  coverture,  and  to  have  been  alive  in  1881, 
and,  presumably,  alive  up  to  a  much  later  period.  The  denials 
of  the  answer,  had  it  been  admitted,  would  have  overcome 
any  and  all  presumptions  that  there  had  ever  been  any  parti- 
tion of  the  land  and  allotment  in  severalty.  The  record  shows 
that,  in  1843,  when  Clack  K.  Campbell  took  possession  of  the 
lot  in  controversy,  Matilda  Stoner  was  under  coverture  as  the 
wife  of  Daniel  Stoner,  and  there  is  no  evidence  to  show  when 
her  disability  ceased,  and  Clack  R.  Campbell  could  not  hold 
adversary  possession  against  her.  No  conveyance  nor  parti- 
tition  of  land  will  be  presumed  against  a  feme  covert,    John 
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Campbell  died  in  1863,  Rebecca,  his  wife,  having  pre- deceased 
him ;  aud  his  heirs,  at  that  event,  were  his  said  four  children, 
of  whom  Matilda^  the  wife  of  Daniel  Stoner,  was  one,  and  she, 
being  a  married  woman,  and  remaining  such,  so  far  as  this 
record  shows,  till  her  death,  at  some  period  subsequently  to 
1881. 

The  appellants,  who  were  defendants  below,  were  illegally 
and  unjustly  debarred,  by  the  decree  appealed  from,  from 
filing  their  answer  and  making  their  defence.  The  decree  of 
September  26th  must  be  annulled  and  reversed ;  the  decree  of 
September  16th  suspended;  and  the  cause  sent  back,  with 
leave  to  the  appellants  to  file  their  answer  and  be  allowed 
time  and  opportunity  to  take  evidence  to  support  their  de- 
fence. 

Decree  reversed. 
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Bitlimond. 

Richmond  &  Mecklenburg  R.  R.  Co.  v.  Humphreys. 

January  18th,  1894. 

1.  Kailboads — Trespass — LiabUity — Case  at  bar. — Railroad  company,  with- 

out authority  I  erected  expensive  improvements  on  plaintiff*  s  land. 
Becoming  insolvent,  its  franchises  and  property  were  purchased  by 
another  company :  Held  :  The  purchaser  is  liable  for  the  land  taken 
without  considering  the  benefit  from  the  construction  of  the  railroad, 
and  for  the  damage  to  the  residue  of  the  land. 

2.  Idrm — Measure  of  damages^Evidence. — ^In  such  case,  hdd,  the  amount  of 

the  damages,  as  respects  the  residue  of  the  land,  is  the  difference  in  the 
market  value  of  the  land  before  and  after  the  taking  thereof;  and  as 
respects  the  land  taken,  including  said  improvements,  is  the  fair  cash 
market  value  of  the  land  and  said  improvements  at  the  time  of  the 
taking  in  view  of  the  uses  to  which  they  have  been  put ;  and  it  was  not 
error  to  refuse  to  allow  a  witness  to  testify  that  he  had  donated  similar 
property  to  the  company. 

3.  Practice  at  Common  Law — Continuance. — ^XJnder  the  circumstances  set 

forth  in  the  opinion,  held^  not  error  to  deny  the  motion  for  continuance. 

Appeal  from  decree  of  circuit  court  of  Mecklenburg  county, 
rendered  June  6,  1892,  in  a  suit  wherein  Thomas  F.  Hum- 
phreys was  complainant  and  the  Richmond  and  Mecklenburg 
Railroad  Company  was  defendant.  The  land  of  complainant 
was  illegally  entered  by  a  railroad  company  which  erected 
'  thereon  expensive  stone  and  earth  works.  That  company  be- 
came insolvent,  and  the  defendant  company  purchas^  its 
fVanchisee  and  property.  The  object  of  the  suit  was  to  compel 
payment  for  the  right  of  way.  An  issue  out  of  chancery  was 
ordered,  and  at  the  trial  the  jury  assessed  the  plaintiff's  dam- 
VoL.  xc— 54 
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ages  at  $7,079  with  interest  from  January  1,  1882.  The  court 
below  approved  the  verdict,  and  from  its  decree  the  defendant 
appealed.     Opinion  states  the  case. 

jB.  B.  Munford  and  Thomas  N.  Williams,  for  appellant. 

Finch  ^  Atkins  and  W.  W.  Henry,  for  appellee. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  second  time  this  case  has  been  before  this  court; 
and  for  a  full  statement  of  the  circumstances  under  which  the 
controversy  arose,  and  the  merits  of  the  controversy,  reference 
is  made  to  the  opinion  of  this  court  when  the  case  was  formerly 
here.  See  Humphreys  v.  Richmond  ^  Mecklenburg  R,  R.  Co,,  88 
Va.,  431. 

For  the  purposes  of  this  opinion,  it  is  sufficient  to  say  that 
the  appellee,  Humphreys,  was  a  subscriber  to  the  capital  stock 
of  the  Richmond  &  Mecklenburg  Railroad  Company  in  the 
sum  of  $1,000,  which  had  been  reduced  by  payments  to  $700. 
Humphreys  was  at  this  time  the  owner,  by  purchase,  of  a  tract 
of  land  on  Roanoke  river,  near  Clarksville,  over  which,  prior 
to  the  purchase  of  Humphreys,  the  old  Roanoke  Valley  Rail- 
road Conpany  had  erected  costly  stone  piers  in  Roanoke  river, 
a  stone  abutment  at  the  bank  of  said  river,  and  an  extensive 
earthwork  or  embankment  from  said  abutment  to  the  high 
ground  south  thereof,  as  and  for  a  part  of  its  roadway.  This 
work  was  constructed  without  authority  of  law,  the  Roanoke 
Valley  Railroad  C()m|>any  never  having  in  any  way  acquired 
the  right  of  way  over  this  tract  of  land,  though  it  had  acquired 
the  right  of  way  through  and  over  most  of  the  other  lauds 
along  its  proposed  railway.  Before  completing  its  road,  the 
Roanoke  Valley  Railroad  Company  became  insolvent,  and,  by 
purchase,  the  Richmond  and  Mecklenburg  Railroad  Company 
became  its  succes-or  and  the  owner  of  all  the  rights  of  way 
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which  had  been  lawfully  acquired  by  it,  but  did  not  thereby 
become  the  owner  of  the  right  of  way,  nor  of  the  stone  and 
earthwork  aforesaid,  on  and  over  the  track  of  land  owned  by 
the  appellee,  Humphre3'S,  which,  as  before  stated,  had  never 
been  acquired  by  said  Roanoke  Valley  Company. 

Humphreys  having  subscribed  as  aforesaid  to  the  capital 
stock  of  the  Richmond  &  Mecklenburg  Railroad  Company 
when  that  company  was  about  proceeding  to  construct  its  road, 
its  agents  were  directed  to  solicit  the  donation  of  the  right  of 
way  by  the  land  owners,  respectively,  along  the  proposed  road, 
to  the  company.  The  president  of  the  company,  J.  B.  Mc- 
Phail,  after  frequent  and  urgent  importunities,  representations, 
and  promises,  finally  induced  the  appellee,  Humphreys,  to 
execute  the  paper,  known  in  the  original  record  as  exhibit 
"A,"  which,  upon  its  face,  was  an  unconditional  obligation  on 
his  part  to  convey  to  the  Richmond  &  Mecklenburg  Railroad 
Company,  when  thereto  requested  by  the  prcs^ident  ot  said 
company,  the  right  of  way  through  and  over  his  said  tract  of 
land;  and  said  paper  was  delivered  to  said  McPhail,  but  upon 
the  agreement  and  understanding  between  him  and  Hum- 
phreys that  said  paper  should  not  be  delivered  to  said  company 
except  upon  just  compensation  by  it  to  Humphreys  for  the 
stone  and  earthwork  aforesaid,  including  the  laml  proposed  to 
be  taken,  and  for  damages  to  the  residue  of  the  tract  of  land, 
unless  the  withholding  of  said  paper  would  endanger  the  con- 
struction of  the  road. 

McPhail,  though  he  had  undertaken  and  promised  to  do  so, 
and  had  thereby  induced  Humphreys  to  execute  said  paper 
"  A,"  never  presented  to  the  directory  of  his  said  company 
the  claim  of  Humphreys  to  compensation,  nor  did  he  ever  take 
any  steps  to  secure  the  same;  but,  on  the  contrary,  long  after 
the  building  and  equipment  of  his  company's  road  was  fully 
assured,  and  when  the  company  ha^d  ample  means  with  which 
to  make. just  compensation  to  Humphreys  for  his  property, 
turned  said  paper  "A  "  over  to  his  said  company,  and  thence- 
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forth  the  company  claimed  that  by  that  paper  Humphreys  had 
made  an  absolute  and  unconditional  donation  of  the  right  of 
way  over  his  said  land,  including  the  valuable  stone  and  earth 
work  aforesaid,  and  that  he  was  bound  to  convey  the  same  to 
the  company,  as  provided  on  the  face  of  said  paper.  This 
contention  was  denied  by  Humphreys,  who  insisted  that  said 
paper  was  executed  by  him  and  delivered  to  McPhail,  as  his 
agent,  upon  and  subject  to  the  conditions  above  named,  neither 
of  which  conditions  had  been  performed,  and  that,  instead  of 
delivering  said  paper  to  the  company,  he  should,  under  the  cir- 
cumstances, have  delivered  it  up  to  Humphreys.  In  the  mean 
time^  and  prior  to  the  institution  of  this  suit,  the  Richmond 
and  Mecklenburg  Railroad  Company  instituted  an  action  at 
law  in  the  circuit  court  of  Mecklenburg  county  against  said 
T.  F.  Humphreys  to  recover  from  the  latter  the  balance  due 
on  his  said  subscription* of  $1,000  to  the  capital  stock  of  said 
company.  At  the  October  term,  1885,  of  said  court,  with  the 
leave  of  court,  Humphreys  tiled  his  bill  against  the  Richmond 
and  Mecklenburg  Railroad  Company,  setting  forth  substan- 
tially, but  more  in  detail,  the  circumstances  and  facts  above  re- 
ferred to,  and  praying  for  an  injunction  restraining  said  railroad 
company  from  proceeding  in  said  action  of  law  until  the  fur- 
ther order  of  the  court;  that  said  paper  "A,"  executed  on  the 
8d  of  October,  1881,  be  declared  null  and  void;  that  the  dam- 
ages to  the  plaintiff's  land  be  set  off  against  his  said  subscrip- 
tion, &c.,  and  for  general  relief.  A  temporary  injunction  was 
accordingly  awarded  the  plaintiff,  Humphreys,  but  on  condition 
of  his  confessing  judgment  in  said  action  at  law  for  the  balance 
due  on  his  said  subscription,  and  judgment  was  accordingly 
confessed. 

The  Richmond  and  Mecklenburg  Railroad  Company  an- 
swered the  bill,  admitting,  in  effect,  that  it  had  not  in  any  way 
acquired  the  right  of  way  over  the  plaintiff's  land  other  than 
by  said  paper  "A,"  and  insisting  that  by  said  paper  Hum- 
phreys made  an  unconditional  donation  of  said  right  of  way. 
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includiug  said  stone  and  earth  work,  and  that  he  was  estopped 
thereby  from  raising  any  question  as  to  the  company^s  right  to 
said  property,  and  that  it  was  entitled  to  have  a  conveyance  of 
same  from  Humphreys  according  to  the  terms  of  said  paper. 

Being  thus  at  issue,  both  parties  took  depositions,  and  the 
cause  having  been  matured,  came  on  and  was  heard  by  said 
circuit  court  on  the  15th  day  of  April,  1889,  when  a  decree 
was  therein  rendered  dissolving  the  injunction  theretofore 
awarded  in  the  cause,  and  dismissing  the  plaintiff's  bill.  From 
that  decree  the  plaintiff*,  Humphreys,  obtained  an  appeal  to 
this  court.  Upon  the  hearing  of  that  appeal  this  court  held 
that  said  paper  ''A,"  executed  and  delivered  by  said  Hum- 
phreys to  said  McPhail,  on  the  3d  day  of  October,  1881,  was 
so  executed  and  delivered  upon  certain  conditions,  neither  of 
which  had  been  performed,  and  that  the  same  was  null  and 
void;  and  this  court  so  holding,  entered  a  decree  here  revers- 
ing and  annulling  the  decree  of  the  circuit  court  of  Mecklen- 
burg appealed  from,  to  wit:  the  decree  of  April  15,  1889,  and 
remanding  the  cause  to  the  said  circuit  court  with  instructions 
to  restore  the  case  to  its  place  on  the  docket,  to  be  proceeded 
in  to  a  final  decree,  and  with  a  further  instruction  that,  when 
the  ca<*e  should  be  entered  for  hearing,  the  said  circuit  court 
should  direct  an  issue  quantum  damnijicatus  to  be  tried  at  the 
bar  of  said  court,  on  the  law  side  thereof,  to  ascertain  the 
damages  aforesaid,  and  that  when  the  same  should  be  so  ascer- 
tained and  duly  certified  to  the  chancery  side  of  said  court, 
should  be  setoff  against  said  judgment  at  law  confessed  by  the 
appellant  in  favor  of  the  Richmond  &  Mecklenburg  Railroad 
Company,  and  that  the  excess,  if  any,  over  and  above  said 
judgment,  be  decreed  against  said  railroad  company  in  favor 
of  the  appellant,  Humphreys. 

When  the  case  went  back  to  the  circuit  court,  that  courts 
at  the  January  term  thereof,  1892,  made  an  order  in  the  cause 
directing  the  issue  required  by  the  decree  of  this  court;  and 
at  the  May  term  thereof,  1892,  the  case  was  tried,  and  the  jury 


Digitized  by 


Google 


430  R.  &  M.  Rail-road  Co.  i?.  Humphreys. 


Opinion. 


returned  the  following  verdict:  '*  We,  the  jury,  upon  the  issue 
joined,  find  in  favor  of  the  plaintiff,  T.  F.  Humphreys,  and 
ascertain  his  damages  to  be  $7,079,  with  interest  from  January 
1,  1882."  And  judgment  was  accordingly  entered  on  the  law 
side  of  said  court,  and  the  same  being  duly  certified  to  the 
chancery  side  of  said  court,  the  following  decree  was  entered 
in  the  cause: 

'*And  this  court,  approving  said  verdict,  in  accordance 
therewith  and  with  the  decree  of  the  Supreme  Court  of  Ap- 
peals, pronounced  on  the  14th  of  December,  1891,  doth  ad- 
judge, order,  and  decree  that  the  plaintiff  do  recover  of  the 
defendant  the  said  sum  of  $7,079,  with  legal  interest  thereon 
from  the  Ist  day  of  January,  1882",  till  paid,  and  the  legal 
costs  of  this  suit,  including  the  cost  of  the  said  issue,  and  the 
cost  awarded  by  the  Supreme  Court  of  Appeals,  to  be  credited 
by  the  judgment  confessed  by  the  plaintiff  in  favor  of  the  de- 
fendant on  the  9th  of  October,  1885,  for  $695.  with  legal  in- 
terest thereon  from  the  10th  of  January,  1885,  and  $9  56,  cost 
of  said  judgment. 

And  the  court  doth  further  adjudge,  order  and  decree,  that 
whenever  the  defendant  shall  pay  the  above  decree,  interest 
and  cost,  that  then  the  plaintiff  and  his  wife  do  execute  and 
deliver  to  the  defendant  a  proper  deed,  acknowledged  and 
ready  for  record,  conveying  to  the  defendant  the  8.8-S  acres  of 
his  land  taken  by  it  in  its  right  of  way  through  his  land,  with 
all  the  earthworks  and  masonry  thereon  or  thereto  belonging, 
and  all  claims  for  damages  done  to  the  residue  of  his  tract  by 
reason  of  the  construction  or  completion  of  its  line  of  road 
through  it.  From  this  decree  the  defendant  obtained  an 
appeal  to  this  court. 

The  questions  to  be  decided  by  this  court  are  presented  in 
the  five  several  bills  of  exception  taken  by  the  defendant  to 
certain  rulings  of  the  trial  court. 

1,  The  defendant's  first  bill  of  exceptions  is  to  the  action  of 
the  court  in  refusing  its  motion  for  a  continuance  of  the  cause. 
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OB  the  ground  that  a  witness  for  the  defendant,  one  W,  S. 
Qooch,  a  resident  of  Louisa  county,  Va.,  raore  than  one  hun- 
dred railes  distant  from  Boydton,  Mecklenburg  county,  Va., 
the  place  of  trial,  and  vvho,  it  appeared,  had  been  duly  served 
with  process  on  the  Slst  day  of  May,  which  process  was  issued 
on  the  28th  of  May,  1892,  to  appear  on  the  2d  of  June,  1892, 
the  time  fixed  for  the  trial,  and  that  said  Gooch  was  not  pres- 
ent.    This  bill  of  exceptions  sets  forth  that  when  the  case  was 
called  for  trial  on  the  2d  day  of  June,  1892,  and  before  the 
jury  had  been  sworn  to  try  the  issue,  the  following  statement 
was  made  to  the  court  by  counsel  for  the  defendant,  to-wit : 
That  the  defendant  was  not  prepared  for  trial,  and  asked  for  a 
continuance  or  postponement  for  the  reason  then  stated  by 
counsel  as  follows:  That  some  time  before  the  trial,  to-wit, 
about  the  middle  of  May,  an  arrangement  was  entered  into 
between  Thomas  N.  Williams,  resident  counsel  for  the  defen- 
dant company,  and  Beverly  B.  Munford,  of  Richmond,  division 
counsel  of  the  defendant  company,  on  the  one  hand,  and  Messrs. 
Finch  &  Atkins,  attorneys  for  Thomas  F.  Humphreys,  on  the 
other,  by  which  it  was  agreed  that  the  trial  of  this  case  should 
be  commenced  on  Wednesday,  the  8th  of  June,  1892;  that 
relying  upon  this  agreement,  Beverly  B.  Munford,  of  counsel 
for  the  company,  had  made  arrangements  which  were  impera- 
tive and  which  could   not  be  changed — one  in  Baltimore  for 
the  2d  of  June,  and  one  at  another  point  for  the  8d  of  June — 
and  could  not,  therefore,  be  present.     The  court  so  certifies 
and  it  is  doubtless  true  that  these  statements  were  made  by  the 
counsel  for  the  defendant,  who  was  present  at  the  trial ;  but  it 
is  also  true  that  no  exception  was  taken  to  any  action  of  the 
court  refusing  to  continue  the  case  on  the  ground  of  absence 
of  counsel.     Such  statements  of  counsel  are  therefore  out  of 
the  cascf,  and  the  only  question  properly  raised  by  this,  the  de- 
fendant's first  bill  of  exception,  is  as  to  the  refusal  of  the  court 
to  continue  the  case  on  account  of  the  absence  of  the  witness 
Gooch.     It  is  true  that  the  court  certifies  that  counsel  for  the 
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defendant  stated  to  the  court  that  said  Gooch  was  the  con- 
tractor who  did  the  work  for  the  defendant  company  over  the 
lands,  abutments,  &c.,  in  controversy,  and  was  a  witness  mate- 
rial for  the  company's  defence,  and  that  it  could  not  go  to  trial 
in  his  absence;  but  it  is  equally  true,  as  certified  by  the  court, 
that  neither  of  the  counsel  for  the  defendant  company  had 
ever  talked  with  said  Gooch  about  the  matter  in  controversy  in 
this  case.  And  it  is  further  certified  in  this  bill  of  exceptions 
that,  on  the  28th  of  May,  it  appearing  to  the  court  that  the 
arrangement  fixing  the  8th  of  June  as  the  time  for  the  trial  of 
the  case  was  made,  and  was  stated  by  counsel  for  the  plaintiff, 
and  not  denied  by  counsel  for  the  defen<lant,  subject  to  the 
approval  of  the  court,  counsel  for  the  defendant  stating  that  it 
had  to  be  subject  to  the  approval  of  the  court;  and  that  the 
court  being  satisfied  that  the  business  of  the  court  would  be 
completed  several  days  before  the  8th  day  of  June,  stated  to 
counsel  that,  when  the  cases  on  the  do«!ket  had  all  been  dis- 
posed of,  it  would  adjourn,  and  would  not  be  willing  to  wait 
several  days  longer  to  try  this  case;  that  thereupon  counsel  for 
the  plaintiflf  stated  that  they  were  very  desirous  of  trying  the 
case  at  that  term  of  the  court,  and  that,  if  there  was  any  doubt 
as  to  the  court's  remaining  in  session  until  afler  the  8th  of 
June,  they  desired  to  fix  some  earlier  day  tor  the  trial  of  the 
case ;  that  thereupon,  it  being  conceded  that  all  the  cases  upon 
the  issue  docket  would  be  disposed  of  by  Wednesday,  the  1st 
day  of  June,  the  court  fixed  upon  Thursclay,  the  2d  day  of 
June,  for  the  trial  of  the  case,  and  informed  counsel  that  on 
that  day  the  case  would  be  called  and  either  tried  or  continued 
if  proper  grounds  were  shown  for  a  continuance;  and  that, on 
the  second  day  of  June,  Mr.  Munford  being  still  absent  when 
the  case  was  called,  the  court  refused  the  motion  of  counsel 
for  the  defendant  to  further  postpone  or  to  continue  the  case, 
or  to  delay  the  trial  until  the  8th  day  of  June,  on  account  of 
the  absence  of  the  witness,  W.  S.  Gooch. 

The  question  is,  did  the  defendant   company   bring  itself 
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within  the  rule  applicable  to  continuances  of  causes?  We 
think  it  clearly  did  not.  About  six  months  has  elapsed  since 
the  order  was  made  directing  the  issue  in  the  cause,  all  of 
which  period,  except  a  very  few  days  just  preceding  the  trial, 
was  permitted  to  pass  without  any  effort  to  ascertain,  either  by 
talking  with  the  witness  or  by  corresponding  with  him,  what 
would  be  the  character  of  his  testimony,  or  whether  it  would 
be  material  or  not  And  notwithstanding  the  agreement  be- 
tween counsel,  made  about  the  middle  of  May,  subject  to  the 
approval  of  the  court,  that  the  case  should  be  tried  on  the  8th 
day  of  June,  the  summons  for  this  witness  was  not  issued 
until  the  28th  day  of  May,  the  day  on  which  the  court  fixed 
upon  the  2d  day  of  June  for  the  trial  of  the  case,  and  only 
three  or  four  days  prior  to  the  trial.  This,  so  far  from  evinc- 
ing that  degree  of  diligence  required  by  the  rule,  shows  gross 
negligence  and  indifference  on  the  part  of  the  defendant. 
Moreover,  the  witness  residing  more  than  one  hundred  miles 
distant  from  the  place  of  trial,  the  defendant  could,  under  the 
statute,  §  8365,  Code  1887,  have  taken  his  deposition.  The 
cases  of  A.  ^  D.  R.  B.  Co.  v.  Peake,  87  Va.,  130,  and  MeyerSy 
^.,  Receivers  v.  TWee,  86  Va.,  835,  relied  on  by  counsel  for  the 
appellant^  were  decided  upon  grounds  entirely  different  from 
those  insisted  upon  in  the  present  case,  and  have  no  applica- 
tion to  this  case.  It  is  perfectly  clear  that  the  trial  court  did 
not  err  in  overruling  the  defendant's  motion  for  a  continuance. 
2.  The  defendant's  second  bill  of  exceptions  sets  forth  that, 
after  all  the  plaintiff's  evidence  had  been  introduced,  the  de- 
fendant company,  to  sustain  the  issue  on  its  part,  introduced 
one  J.  J.  Love,  and,  through  its  counsel,  stated  to  the  court 
that  it  desired  to  prove  by  said  witness  that  he,  said  Love,  was 
the  owner  of  a  property  on  the  opposite  side  of  the  river  from 
the  property  owned  by  the  plaintiff,  on  which  had  been  erected 
an  embankment,  piers,  and  an  abutment  similar  to  those  on 
the  plaintiff's  land,  and  that  he  (Love),  had  given  the  right  of 
way,  including  said  piers,  abutment  and  embankment,  to  said 
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railroad  company,  in  order  that  the  jury,  from  these  circum- 
stances, might  form  some  estimate  of  the  value  of  the  plain- 
tiflf's  property  at  the  time  of  the  construction  of  said  railroad. 
But  the  court  refused  to  allow  the  witness  to  be  introduced  for 
such  purpose,  or  to  allow  counsel  tor  the  defendant  to  ask  any 
such  questions.  It  goes  without  saying  that  the  court  did  not 
err  in  this  ruling,  and  it  would  be  a  useless  waste  of  time  to 
further  consider  the  question. 

3.  The  defendant's  third  bill  of  exceptions  sets  forth  that 
upon  the  trial  of  the  cause  counsel  for  the  plaintiff,  in  his 
closing  speech,  stated  to  the  jury  that  the  plaintiff  was  en- 
titled to  recover  the  value  of  said  piers,  abutment,  and  em- 
bankment for  railroad  purposes;  and  that  counsel  for  the 
defendant  then  asked  the  court  to  inform  the  jury  that  such 
statement  did  not  embody  the  law,  and  that  the  plaintiff  could 
only  recover  the  market  value  of  the  property  as  of  the  time 
it  was  taken,  which  the  court  refused  to  do,  stating  that  it 
would  not  at  that  time,  and  in  the  midst  of  the  argument,  give 
any  instruction.  It  is  clear  that  the  court  did  not  err  in  this 
respect.  The  request  of  counsel  that  the  court  should  arrest, 
and  thereby  disarrange  the  argument  of  counsel,  in  order  to 
then  instruct  the  jury  upon  the  law  of  the  case,  was  premature 
and  opposed  to  the  well  settled  rules  of  practice.  Moreover, 
the  instruction  asked  for  did  not  correctly  propound  the  law 
of  the  case. 

4.  The  defendant's  fourth  bill  of  exceptions  is  to  the  refusal 
of  the  court  to  give  to  the  jury  two  instructions  asked  for  by 
counsel  for  defendant,  and  in  giving  in  lieu  thereof  three  in- 
structions of  its  own.  In  this  exception  the  court  certifies  all 
the  evidence  in  the  cause. 

By  the  first  instruction  asked  for  by  counsel  for  the  defend- 
ant the  court  was  asked,  in  effect,  to  say  to  the  jury  that  in 
ascertaining  the  damages  to  the  plaintiff's  land  taken,  and  the 
damages  to  the  residue  of  the  trust,  they  should  award  an 
amount  equal  to  the  difference  between  the  market  value  of 
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the  property  at  the  time  it  was  taken  and  the  market  value 
after  the  same  had  been  takeii.  The  second  instruction  asked 
for  by  counsel  for  the  defendant  company  lays  down  an  en- 
tirely different  rule  for  ascertaining  the  value  of  the  property 
taken,  namely,  the  fair  cash  market  value  of  the  land,  right  of 
way,  embankment,  abutment,  and  piers  so  taken,  at  the  time 
of  taking  the  same,  and  concludes  by  asking  the  court  to  say 
to  the  jury  that,  in  ascertaining  the  plaiutiflf's  damages,  they 
should  not  consider  the  value  of  the  property  to  the  defendant 
company  for  railroad  purposes.  The  two  instructions  thus 
asked  for  by  counsel  for  the  defendant  were  properly  refused 
by  the  court — first,  because  they  are  inconsistent  with  each 
other,  and  calculated  to  confuse  and  mislead  the  jury,  and  to 
leave  them  to  ^rope  their  way  in  darkness  and  ignorance  as  to 
which  of  the  two  conflicting  instructions  should  be  their  guide 
in  arriving  at  their  verdict;  and,  second,  because  neither  of 
said  instructions  correctly  propound  the  law  applicable  to  the 
ease. 

On  the  other  hand,  the  instructions  given  by  the  court,  of  its 
own  motion,  in  lieu  of  the  instructions  asked  for  by  counsel 
for  the  defendant,  do  correctly  state  the  law  of  the  case : 

1st.  The  first  of  these  instructions  follows  the  statute,  §  1078, 
Code  1887,  and  says  to  the  jury  that  they  shall  ascertain  and 
determine  from  the  evidence  what  would  be  a  just  compensa- 
tion to  the  plaintifl*  for  the  land  taken  by  the  defendant,  the 
Richmond  and  Mecklenburg  Railroad  Company,  and  for  dam- 
ages to  the  residue  of  the  tract,  beyond  the  peculiar  benefits 
derived  by  him  in  respect  to  such  residue  by  the  completion  of 
said  railroad. 

2d.  The  second  of  said  instructions  says  to  the  jury  that,  in 
ascertaining  the  damages  to  the  residue  of  said  tract,  they 
shall  award  the  plaintiflT,  Humphreys,  an  amount  equal  to  the 
difference  between  the  market  value  of  the  residue  at  the  time 
of  the  taking  and  its  market  value  after  the  same  had  been  so 
taken.     And  in  ascertaining  said  damages  they  may  consider 
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every  circumstance,  present  or  future,  which  affected  its  then 
value. 

3(1.  The  court  further  instructs  the  jury  that  the  amount  to 
be  awarded  Thomas  F.  Humphreys  for  his  land  taken,  includ- 
ing the  embankment,  abutment,  and  piers  upon  said  land,  or 
belonging  thereto,  is  the  fair  cash  market  value  of  the  said 
land,  embankment,  abutment,  and  piers  so  taken,  at  the  time 
of  the  taking,  and  said  damages  are  to  be  assessed  in  view  of 
the  uses  to  which  the  said  land,  embankment,  abutment,  and 
piers  have  been  put,  and  not  necessarily  in  view  of  the  use  or 
productive  value  to  the  owner  before  the  taking. 

These  instructions,  and  especially  the  third  and  last  one, 
given  by  the  court  in  lieu  of  those  asked  for  on  behalf  of  the 
defendant,  are  logically  adapted  to  the  principles  applicable  to 
the  peculiar  circumstances  of  the  case  in  hand,  that  no  argu- 
ment is  needed  to  enforce  them.  The  question  presented  has 
been  clearly  and  definitely  settled  by  the  highest  court  in  the 
land,  and  the  doctrine  there  held  has  been  recognized  and 
enforced  by  many  other  courts  of  v-ery  high  authority.  In 
Boom  Company  v.  Patterson^  98  U.  S.  R.  403,  the  Supreme 
Court  of  the  United  States  has  so  clearly  stated  the  doctrine 
as  to  leave  no  room  for  doubt.  In  that  case  the  defendant  in 
error,  Patterson,  was  the  owner  in  fee  of  an  entire  island,  and 
parts  of  two  other  islands  in  the  Mississippi  river  above  the 
falls  of  St.  Anthony,  in  the  county  of  Anoka,  in  Minnesota, 
which,  it  seems,  were  unproductive  and  valueless  to  him  or  to 
any  one  else  for  any  other  than  boom  purposes.  The  land  on 
these  islands,  owned  by  the  said  Patterson,  the  boom  company 
sought  to  condemn  for  its  uses,  and  upon  its  application  com- 
missioners were  appointed  by  the  district  court  to  appraise  its 
value,  and  they  awarded  to  the  owner  the  sum  of  $3,000. 
From  this  award  both  the  company  and  the  owner  appealed. 
When  the  case  was  brought  before  the  district  court,  the 
owner,  Patterson,  who  was  a  citizen  of  the  State  of  Illinois, 
applied  for  and  obtained  its  removal  to  the  circuit  court  of  the 
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United  States,  where  it  was  tried.  The  jury  found  a  general 
verdict,  assessing  the  value  of  the  land  at  $9,358  33,  but 
accompanied  it  with  a  special  verdict  assessing  its  value,  aside 
from  any  consideration  of  its  value  for  boom  purposes,  at  $300, 
and,  in  view  of  its  adaptability  for  such  purposes,  a  further 
and  additional  value  of  $9,058  33;  whereupon,  the  company 
moved  for  a  new  trial,  and  the  court  granted  the  motion, 
unless  the  owner  would  elect  to  reduce  the  verdict  to  $5,500. 
The  owner  so  elected,  and  thereupon  judgment  was  entered  in 
his  favor  for  the  reduced  amount.  To  review  this  judgment 
the  company  took  the  case  to  the  Supreme  Court  of  the  United 
States  on  a  writ  of  error,  and  that  court  affirmed  the  judgment 
of  the  circuit  coui-t.  The  only  question  applicable  to  the  case 
here  in  hand,  which  was  decided  by  the  Supreme  Court,  was 
as  to  the  amount  of  compensation  the  owner  of  the  land  was 
entitled  to  receive,  and  the  principle  upon  which  the  compen- 
sation was  to  be  estimated. 

In  delivering  the  unanimous  opinion  of  the  court  Mr.  Jus- 
tice Field  said :  **  In  determining  the  value  of  land  appro- 
priated for  public  purposes,  the  same  considerations  are  to  be 
regarded  as  iri  a  sale  of  property  between  private  parties.  The 
inquiry  in  such  cases  must  be  what  is  the  property  worth  in 
the  market,  viewed  not  merely  with  reference  to  the  uses  to 
which  it  is  at  the  time  applied,  but  with  reference  to  the  uses 
to  which  it  is  plainly  adapted — that  is  to  say,  what  is  it  worth 
from  its  availability  for  valuable  uses.  Property  is  not  to  be 
deemed  worthless  because  the  owner  allows  it  to  go  to  waste, 
or  to  be  regarded  as  valueless  because  he  is  unable  to  put  it  to 
any  use.  Others  may  be  able  to  use  it,  and  make  it  subserve 
the  necessities  or  conveniences  of  lite.  Its  capability  of  being 
made  thus  available  gives  it  a  market  value  which  can  be 
readily  estimated.  So  many  and  varied  are  the  circum- 
stances to  be  taken  into  account  in  determining  the  value  of 
property  condemned  for  public  purposes,  that  it  is  perhaps  im- 
possible to  formulate  a  rule  to  govern  its  appraisement  in  all 
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cases.  Exceptional  circumstances  will  modify  the  most  care- 
fully guarded  rule  ;  but,  as  a  general  thing,  we  should  say  that 
the  compensation  to  the  owner  is  to  be  estimated  by  reference 
to  the  uses  for  which  the  property  ii^  suitable,  having  regard  to 
the  existing  business  or  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  immediate  future.  The 
position  of  the  three  islands  in  the  Mississippi  fitting  them  to 
form,  in  connection  with  the  west  bank  of  the  river,  a  boom  of 
immense  dimensions,  capable  of  holding  in  safety  over  twenty 
millions  of  feet  of  logs,  added  largely  to  the  value  of  the  lands. 
The  boom  company  would  greatly  prefer  them  to  more  valua- 
ble agricultural  lands, -or  to  lands  situated  elsewhere  on  the 
river;  as,  by  utilizing  them  in  the  manner  proposed,  they 
would  save  heavy  expenditures  of  money  in  constructing  a 
boom  of  equal  capacity.  Their  adaptability  for  boom  purposes 
was  a  circumstance,  therefore,  which  the  owner  had  a  right  to 
insist  upon  as  an  element  in  estimating  the  value  of  his  lands." 
The  principle  thus  applied  is,  beyond  all  question,  a  just  one, 
and  Mr.  Justice  Fields'  argument  in  support  of  its  application 
is  unanswerable.  The  same  principle  applies  with  even  greater 
force  to  the  case  here  under  consideration;  for  in  that  case  tlje 
property  condemned  was  taken  as  it  came  from  the  hand  of 
nature,  while  here  the  valuable  earthwork  and  masonry,  on  the 
land  taken  by  the  appellant  company,  had  been  erected  for 
railroad  purposes,  and  was  adapted  to  such  purposes.  Here 
another  railroad  company  had  erected  without  lawful  authority 
the  earthwork  and  masonry  in  question,  for  railroad  purposes, 
and  the  appellee  becoming  subsequently  the  owner  of  the  land, 
including  said  earthwork  and  masonry,  was,  as  respects  the 
latter,  as  much  entitled  to  the  fair  market  value  of  same, 
viewed  with  reference  to  the  purposes  for  which  they  were 
taken  and  the  uses  to  which  they  have  been  applied,  as  if  he 
had  erected  them  at  the  special  instance  and  request  of  the 
appellant  company,  and  upon  its  promise,  either  express  or 
implied,  to  make  just  compensation  therefor.     The  appellant 
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company  needed  the  appellee's  property  for  railroad  purposes, 
and,  without  lawful  authority,  took  aud  appropriated  it  to  rail- 
road purposes,  and,  for  over  eleven  years,  has  applied  it  to 
railroad  purposes.  It  is  with  poor  grace  that  the  company 
comes  now,  after  all  the  wrong  and  injury  inflicted  by  it  upon 
the  appellee,  and  when  common  justice  and  the  law  call  upon 
it  to  make  restitution,  asserting  the  monstrous  claim  that  the 
appellee's  damages  must  be  estimated  with  reference  to  the 
productive  value  of  the  property  before  it  was  so  taken. 

We  repeat,  that  the  instructions  given  by  the  court  in  lieu 
of  those  asked  for  on  behalf  of  the  defendant,  the  appellant 
here,  are  eminently  correct,  and  that  the  trial  court  did  not 
err,  either  in  refusing  said  instructions  asked  for  by  the  defen- 
dant or  in  giving  the  instructions  which  it  did  give. 

5.  The  defendant's  fifth  and  last  bill  of  exceptions  is  to  the 
action  of  the  court  overruling  its  motion  to  set  aside  the  ver- 
dict of  the  jury  and  grant  it  a  new  trial,  upon  the  ground  that 
the  verdict  was  against  the  law  and  the  evidence.  It  is  only 
necessary  to  say  that  the  facts  proved  fully  warranted  the  ver- 
dict. Indeed,  in  view  of  the  evidence,  the  jury  might  well 
have  found  a  verdict  for  a  much  larger  amount.  This  court 
could  not,  therefore,  without  improperly  invading  the  rightful 
province  of  the  jury,  undertake  to  disturb  the  verdict.  More- 
over, the  trial  judge,  both  in  the  conduct  of  the  case  and  in 
expounding  the  law  applicable  thereto,  appears  to  have  pre- 
sided with  conspicuous  ability  and  fairness.  There  is  nothing, 
therefore,  of  which  the  appellant  company  can  justly  com- 
plain. For  these  reasons  we  are  of  opinion  that  the  decree 
appealed  from  is  without  error,  and  that  the  same  must  be 
affirmed. 

Lacy,  J.,  dissenting,  said: 

I  do  not  concur  in  the  opinion  of  the  court,  and  file  my  own 
dissenting  views.     This  is  an  appeal  from  a  decree  of  the  cir-r 
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cuit  court  of  Mecklenburg  county,  rendered  on  the  6th  day  of 
June,  1892.  This  is  a  case  arising  out  of  proceedings  under 
the  decree  rendered  in  this  court  on  the  14th  day  of  December, 
1891,  in  the  case  of  Htimphreys  v.  R.  ^  M,  Railroad  Co,j  which 
case,  at  its  first  hearing  in  this  court,  is  reported  in  88  Va., 
431,  which  is  referred  to  for  the  proceedings  then  had  and  the 
conclusions  reached.  By  said  decree  of  this  court  it  was  di- 
rected that  an  inquiry  of  damages  should  be  made  and  tried 
at  the  bar  of  the  circuit  court  by  a  jury,  to  ascertain  the  dam- 
ages done  to  the  appellant,  Humphreys,  by  the  said  railroad 
company,  by  entering  upon  and  using  his  land,  earthwork,  or 
embankment,  and  masonry  on  his  land,  or  belonging  thereto, 
at  the  time  they  were  so  taken  possession  of,  and  the  damages 
to  the  residue  of  the  appellant's  said  tract  of  land  resulting 
from  any  work  of  the  railroad  company  on  said  embankment 
after  the  railroad  took  possession  thereof,  and  the  same,  when 
ascertained,  to  be  set  off  against  the  judgment  confessed  by 
said  Humphreys  in  favor  of  the  said  railroad  company,  which 
judgment  was  for  the  amount  of  his  subscription  to  said  com- 
pany still  unpaid.  When  the  case  went  back,  a  jury  was  im- 
paneled, and  the  amount  of  damages  found  by  their  verdict 
was  1^7,079,  with  interest  from  January,  1882.  The  defendant 
moved  the  court  to  set  aside  the  said  verdict,  which  motion 
was  overruled,  and  judgment  was  rendered  on  the  verdict,  and 
the  defendant  appealed. 

The  errors  assigned  here  are :  First,  the  refusal  of  the  cir- 
cuit court  to  continue  the  case  on  account  of  the  absence  of  a 
material  witness;  second,  the  refusal  of  the  circuit  court  to 
continue  the  case  because  of  the  absence  of  the  leading  coun- 
sel for  the  defendant;  third,  the  exclusion  of  the  evidence  of 
the  witness  Love,  by  whom  it  was  desired  to  show  the  cost,  if 
any,  to  the  company,  of  the  right  of  way  through  the  land  of 
the  witness,  which  was  on  the  opposite  side  of  the  river,  and 
exactly  like  the  land  of  Humphreys,  containing  pillars  in  the 
river,  and  an  embankment  and  old  railway  bed  across  the  low- 
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grounds  on  the  river;  fourth,  because  of  misdirection  by  the 
court  as  to  the  law  of  the  case  and  the  proper  method  of  ascer- 
taining and  estimating  the  amount  of  damages;  fifth,  the  re- 
fusal of  the  circuit  court  to  set  aside  the  verdict  and  grant  a 
new  trial  to  the  defendant  company. 

We  will  pass  by,  for  the  present,  the  first  and  second  assign- 
ments of  error,  as  to  the  action  of  the  court  in  refusing  a  con- 
tinuance to  the  defendant  upon  the  ground  of  the  absence  of 
a  material  witness,  and  the  absence  of  the  leading  counsel  for 
the  defendant,  as  they  will  appear  to  be  immaterial,  in  view  of 
my  conclusions  herein. 

I  think  there  was  no  error  iu  the  third  assignment,  as  the 
fact  that  the  witness  Love  had  given  away  for  nothing  his 
property,  although  exactly  like  the  property  of  Humphreys, 
could  not  in  any  way  affect  the  amount  of  damages  proper 
when  the  land  had  not  been  given. 

The  fourth  assignment  of  error  is  because  of  the  action  of 
the  court  in  giving  the  following  instruction  to  the  jury: 
"They  are  fiirther  instructed  that,  in  ascertaining  the  damages 
to  the  residue  of  the  tract,  they  shall  award  said  Humphreys 
an  amount  equal  to  the  difference  between  the  market  value 
of  the  residue  of  the  said  tract  at  the  time  of  its  taking  and 
its  market  value  after  the  same  had  been  so  taken;  and  in 
ascertaining  said  damages*  they  may  consider  every  circum- 
stance, present  or  future,  which  affented  its  then  value.  The 
court  further  instructs  the  jury  that  the  amount  to  be  awarded 
the  said  Humphreys  for  his  land  taken,  including  the  embank- 
ments, abutments,  and  piers  upon  said  land,  or  belonging 
thereto,  is  the  fair  cash  market  value  of  the  said  land,  embank- 
ment, abutment,  and  piers  to  be  taken,  at  the  time  of  the 
taking,  and  said  damages  are  to  be  assessed  in  view  of  the  uses 
to  which  said  land,  embankment,  abutment,  and  piers  have 
been  put,  and  not  necessarily  in  view  of  the  use  or  productive 
value  to  the  owner  before  the  taking" — having  also,  on  the 
motion  of  the  plaintiff,  instructed  the  jury  that  they  should 
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determine  from  the  evidence  what  would  be  a  jubt  compensa- 
tion to  the  plaintiff  for  the  land  taken  by  the  defendant,  and 
for  damages  to  the  residue  of  the  tract  beyond  the  peculiar 
benefit  derived  by  the  plaintiff  in  respect  to  such  residue  by 
the  completion  of  said  railroad;  and  in  refusing  certain  other 
instructions  asked  for  by  the  defendant  railroad  company,  as 
follows:  '*The  court  instructs  the  jury  that  they  shall  ascer- 
tain and  determine  from  the  evidence  what  would  be  a  just 
compensation  to  the  plaintiff*  for  the  land  taken  by  the  defend- 
ant, and  for  the  damaires  to  the  residue  of  the  tract  beyond 
the  peculiar  benefits  to  be  derived  in  respect  to  such  residue. 
They  are  further  instructed  that  in  ascertaining  the  damages 
for  the  land  actually  taken,  and  to  the  balance  of  said  tract, 
they  shall  award  said  plaintiff  an  amount  equal  to  the  differ- 
ence between  the  market  value  of  his  property  at  the  time  of 
the  taking  and  its  market  value  after  the  same  had  been  so 
taken.  The  court  further  instructs  the  jury  that  the  amoont 
to  be  awarded  said  plaintiff  for  the  right  of  way  through  his 
land,  including  the  embankment,  abutment,  and  piers  on  said 
right  ot  way,  is  the  fair  cash  market  value  of  the  land,  right  of 
way^  embankment^  abutment,  and  piers  so  taken,  at  the  time  of  the 
taking,  and  not  what  the  same  may  be  worth  to  the  railroad  compcmj^ 
for  railway  purposes.^' 

The  dispute  as  to  these  instructions  arises  upon  the  words 
italicized  above,  as  follows:  The  plaintiff*  claimed,  and  the 
court  so  instructed,  '*  that  the  said  damages  are  to  be  assessed 
in  view  of  the  uses  to  which  said  land,  embankment,  abut- 
ments, and  piers  have  been  put,"  whereas  the  defendant  claimed 
and  the  court  rejected  its  instruction  so  directing,  that  the 
amount  of  the  damages  is  *'  the  fair  cash  market  value  of  the 
land,  right  of  way,  embankment,  abutments,  and  piers  so  taken, 
at  the  time  of  the  taking,  and  not  what  the  same  may  be  worth  to 
the  railway  company  for  railway  purposes.''  In  determining  the 
true  measure  of  damages  in  a  case  like  this,  I  will  remark  that 
the  statute  prescril)es  (sections  1077, 1078,  Code,)  when  the  con- 


Digitized  by 


Google 


R.  A  M.  Railroad  Co.  v.  Humphrbys.  443 

Dissenting  Opinion. 

demnation  is  by  commissioners  under  chapter  46,  that  the  cora- 
miasioners,  after  viewing  the  land,  and  having  such  proper 
evidence  as  either  party  may  offer,  shall  ascertain  what  will  be 
a  just  compensation  for  the  said  land,  and  for  the  damages  to 
the  residue  of  the  tract  beyond  the  peculiar  benefits  to  be 
derived,  in  respect  to  such  residue,  from  the  work  to  be  con- 
sirucied.  In  this  case,  as  is  fully  explained  and  set  forth  in  the 
opinion  of  this  court  by  Richardson,  J.,  on  the  former  appeal 
to  this  court,  in  Humphreys  v.  R.  ^  M.  Railroad  Co.^  88  Va., 
481,  before  cited,  the  defendant  company  entered  upon  this 
land  by  virtue  of  a  right  of  way  in  writing  from  Humphreys, 
which  was  set  aside  and  annulled  for  reasons  there  stated,  no 
condemnation  proceedings  being  had  or  deemed  necessary,  and, 
as  has  been  already  shown  from  the  decree  of  this  court,  the 
case  was  remanded  for  such  inquiry  of  damages  to  be  made  by 
a  jury,  and  the  measure  of  damages  stated  in  the  instructions 
by  the  court  in  accordarjcc  with  the  statute,  (section  1078, 
Code,)  thus :  "  What  would  be  a  just  compensation  to  the  plain- 
tiff for  the  land  taken  by  the  defendant,  and  ft)r  damages  to  the 
residue  of  the  tract  beyond  the  peculiar  benefit  derived  by  him 
in  respect  to  such  residue  by  the  completion  of  said  railroad,'* 
and  this  principle  is  substantially  restated  in  different  lan- 
guage in  the  second  instruction.  In  the  third  instruction  the 
provision  objected  to  is  inserted  as  is  already  set  forth,  thus: 
"  And  said  damages  are  to  be  assessed  in  view  ot  the  uses  to 
which  the  said  land,  embankment,  abutment,  and  piers  have 
been  put,  and  not  necessarily  in  view  of  the  use  or  productive 
value  to  the  owner  before  the  taking."  The  added  words, 
"And  said  damages  are  to  be  assessed  in  view  of  the  uses  to 
which  the  said  land,  embankment,  abutment,  and  piers  have 
been  put,"  indicate  that  the  character  of  the  proceeding  have 
been  obscured  or  lost  sight  of.  Our  law  proceeds  upon  the  idea 
of  a  just  compensation  for  what  private  property  is  taken  for 
public  uses,  and  provides  for  compensation  to  the  land-owner 
for  injury  to  the  residue  of  the  tract  by  reason  of  the  taking  of 
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a  part  of  the  land.  These  damages  are  for  compensation  for 
an  injury  resulting  from  a  lawful  act.  Our  constitution  pro- 
hibits the  taking  of  private  property  for  public  purposes  with- 
out just  compensation.  The  compensation  is  allowed  for  the 
actual  taking,  and,  so  far  as  the  actual  taking  is  the  cause  of  a 
resulting  deprivation. of  right,  it  is  a  taking  in  the  constitu- 
tional sense,  and  the  law  requires  that  it  likewise  shall  be  com- 
pensated by  a  just  compensation.  If  the  whole,  and  not  the 
part,  only,  be  taken,  just  compensation  for  what  was  actually 
taken  would  be  the  complete  measure  of  relief.  There  would 
be  no  damages  beyond  that  to  be  assessed.  There  would  be 
no  damages  to  be  paid  in  excess  of  just  compensation  for  the 
whole,  and  it  would  not  be  contended  that  the  measure  of  com- 
pensation could  be  otherwise  than  the  full  value  of  the  prop- 
erty taken ;  for  it  must  be  borne  in  mind  that  the  transaction 
is  a  lawful  one,  and  bears  in  it  no  element  of  a  tort. 

Regarding  the  transaction,  then,  and  all  the  proceedings 
thereunder,  from  the  standpoint  of  compensation,  where  can 
we  find  any  place  for  damages  to  the  plaintiff  for  the  use  to 
which  the  defendant  is  to  put  the  property  taken,  unless  we 
are  to  compensate  the  land-owner  for  what  is  not  his?  .  What 
are  his  proprietary  rights  in  the  railroad  of  the  defendant? 
Does  it  affect  his  rights  that  this  railroad,  when  completed,  is 
worth  $15,000  per  mile,  or  that  it  is  a  public  incorporated  turn- 
pike worth  but  little,  or  a  county  road  with  no  marketable 
value,  provided  it  has  been  lawfully  taken  for  public  purposes 
under  the  right  of  eminent  domain  ?  If  he  has  received  just 
compensation  for  what  has  been  taken  directly  and  what  has 
been  taken  incidentally,  all  that  has  been  taken  from  him 
having  been  paid  for,  can  he  go  further  and  lay  a  valid  claim 
to  the  subsequent  use  to  which  it  has  been  put  ?  What  is  the 
proper  amount  of  compensation  wo  are  not  now  considering 
in  this  case.  The  question  is  what  is  the  true  measure  of  dam- 
ages by  way  of  compensation  ?  This  is  a  matter  of  law  to  be 
decided  by  the  court;  and  when  this  has  been  correctly  decided 
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by  the  court  the  jury  must  follow  the  direction  of  the  court  or 
their  verdict  cannot  stand.  What  is  just  compensation  for 
what  is  taken  is  one  question  here.  In  considering  the  phrase 
"just  compensation,"  a  learned  author  says  (Sedg.  Dam.): 
"  The  general  principle  running  through  the  cases  seems  to  be 
that  a  just  compensation  to  the  owner  for  taking  his  property 
for  public  use  without  his  consent  means  the  actual  value  of 
the  property  in  money  without  any  deduction  for  estimated 
profit  or  advantages  accruing  to  the  owner  from  the  public  use 
of  his  property.  Speculative  advantages  or  disadvantages,  in- 
dependent of  the  intrinsic  value  of  the  property,  from  the 
improvement  are  a  matter  of  set-off  against  each  other,  and 
do  not  aflfect  the  dry  claim  for  the  intrinsic  value  of  the  prop- 
erty taken."  Our  statutes,  as  we  have  seen,  however,  after 
providing  that  one  of  these  shall  be  set  off^  against  the  other, 
directs  that  the  excess  of  the  first  (that  is,  of  the  injury  to  the 
residue,  if  any,)  above  the  second  (that  is,  the  peculiar  benefits 
to  be  derived  in  respect  to  such  residue  from  the  work  to  be 
constructed,)  shall  affect  the  dry  claim  for  the  intrinsic  value 
of  the  property  taken ;  but  there  is  no  provision  for  an  allow- 
ance for  the  value  of  the  property  taken  in  the  hands  of  its 
new  owner.  If  it  is  more  valuable  then,  or  less  so,  the  q^ies- 
tion  of  just  compensation  for  what  is  taken  is.  not  thereby  af- 
fected. The  true  interpretation  of  our  statute  is  the  question 
to  be  determined  in  this  case.  "  Just  compensation  for  what 
is  taken  is  the  value  of  the  land  taken  for  the  uses  to  which  it 
is  suitable,  having  regard  to  the  existing  business  wants  of  the 
community,  or  such  as  maybe  reasonably  expended  in  the  im- 
mediate future.  The  inquiry  in  such  cases  must  be,  what  is 
the  property  worth  in  the  market,  viewed,  not  merely  with 
reference  to  the  uses  to  which  it  is  at  the  time  applied,  but 
with  reference  to  the  uses  for  which  it  is  plainly  adapted — that 
is  to  say,  what  is  it  worth  from  its  availability  for  valuable 
uses  ?  "  Opinion  of  Mr.  Justice  Field  in  Miss.  ^  Ran  River 
Boom  Co.  V.  Patterson^  98  U.  S.,  410.     While  disclaiming  to 
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lay  down  a  rule  to  goven  in  all  cases,  this  we  consider  the  true 
rule,  and  the  result  of  the  cases  which  I  have  considered.  It 
is  right  that  the  value  of  the  earthwork,  abutment,  and  piers 
for  valuable  uses  should  be  considered  as  constituting  an  ele- 
ment of  the  value  of  the  land;  but  the  use  to  which  it  has 
been  put  is  subsequent  and  independent  o^  an  ended  transac- 
tion, and  could  not  have  been  considered  by  any  assessors  of 
its  value  when  taken,  and  the  instructions  complained  of  are 
to  this  extent  erroneous;  and,  as  it  is  impossible  to  determine 
to  what  extent  this  error  may  have  governed  the  case  in  its 
results,  it  is  error  for  which  I  think  the  judgment  must  be 
reversed. 

Decree  affirmed. 
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Brown  v.  Putney  &  als. 

January  25th,  1894. 

1.  Infants'  Lands — Exclumges —  Validity, — Under  decree  in  suit  by  father 

in  1884,  land  of  his  infant  children  was  exchanged  for  his  own  land. 
The  bill  was  not  filed  by  one  authorized  so  to  do,  the  trustee  was  not  a 
party,  and  in  other  respects  also  the  proceedings  were  not  conformable 
to  Ck>de  1873,  p.  932,  even  had  that  statute  provided  for  the  exchange  of 
such  lands :  Held  :  The  exchange  was  not  validated  by  the  act  of  1888, 
Sess.  Acts  1887-^88,  p.  504. 

2.  Trust  Deeds — Subjects  o/.— Debtor  may  convey  for  his  creditor's  benefit 

property  held  by  him  nominally  in  trust  for  others,  but  equitably  his 
own,  and  withhold  property  nominally  his  own,  but  equitably  belong- 
ing to  others. 

3.  Idem — Case  at  bar. — In  1884  B.  procured  a  decree  for  exchange  of  his  own 

lot  for  a  lot  held  by  trustee  for  his  wife  and  children,  by  proceedings  not 
in  accordance  with  the  law.  Later,  by  a  trust  deed  reciting  the  invalid- 
ity of  the  exchange,  he  conveyed  the  former  lot  for  his  creditors'  benefit 
and  the  latter  lot  for  his  wife  and  children's  benefit.  His  creditors  filed 
their  bill,  alleging  the  exchange  to  have  been  valid,  and  attacking  the 
trust  deed  as  voluntary  and  fraudulent.  The  court  below  overruled  the 
demurrer  to  the  bill  and  adjudged  the  trust  deed  void  :  Held  :  Error. 

Appeal  from  decree  of  circuit  court  of  Amherst  county, 
rendered  October  15,  1890,  in  a  suit  wherein  the  appellees, 
Stephen  Putney  &  Co.  and  others,  were  complainants,  and  the 
appellants,  Benjamin  Brown  and  wife  and  others,  were  de- 
fendants.    Opinion  states  the  case. 

J.  Thompson  Brown  and  Caskie  ^  Coleman^  for  appellants. 
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John  H,  Lewis^  John  L.  Lee^  and  John  B.  Robertscm^  for  ap- 
pellees. 

Lacy,  J.,  delivered  the  opinion  ot  the  court. 

The  bill  in  this  case  was  filed  by  the  appellees,  Stephen  Put- 
ney &  Co.,  William  Neely  &  Co.,  and  Fleishman  &  Morris,  on 
the  2d  day  ot  February,  1888,  to  set  aside  and  annul  a  trust  deed 
executed  by  B.  Brown  and  wife  to  J.  Thompson  Brown,  trus- 
tee, on  the  19th  of  January,  1888,  to  secure  certain  creditors 
their  several  debts  set  forth  in  the  said  deed,  among  them  the 
debts  of  the  plaintiffs  in  the  bill,  which,  however,  were  de- 
ferred and  postponed  to  other  creditors,  who  were  preferred^ 
the  debts  due  the  plaintiffs  being  arranged  in  the  ninth  class, 
and  to  secure  in  the  said  class  all  other  debts  due  and  owing 
by  the  grantor,  B.  Brown,  but  omitted  and  not  mentioned  in 
the  said  deed.  The  trustee  was  directed  to  take  immediate 
possession  of  the  property  conveyed  by  the  deed,  sell  the  same,, 
and  deduct  expenses,  and  distribute  the  net  result  among  the 
several  creditors  according  to  their  respective  rights  under  the 
deed.  The  deed  conveys  a  large  quantity  of  real  estate,  as  to 
which  the  wife  released  her  contingent  right  of  dower,  for 
which  she  was  to  be  paid  $400,  which  $400  to  the  wife  was 
first  secured.  Subsequently  the  appellees,  Armstrong,  Cator 
&  Co.,  and  others,  creditors  secured,  but  postponed  to  the  re- 
mote ninth  class,  filed  their  petitions  attacking  the  said  deed 
in  like  manner.  The  ,gravamen  of  the  attack  upon  the  deed 
in  the  bill  grows  out  of  the  following  clause  of  the  deed  of 
January  19,  1888:  "The  dwelling  house,  and  ten  acres  of  land 
attached  thereto,  lying  in  the  edge  of  the  village  of  Amherst 
Courthouse,  in  the  angle  of  Jjynch's  road  and  the  Mount  Mo- 
riah  r(»ad,  being  the  same  now  occupied  as  the  residence  of  the 
said  Benjamin  Brown  and  family,  and  being  so  much  of  the 
same  tract  that  was  conveyed,  as  30  acres  3  roods  15  poles,  to- 
the  said  Benjamin  Brown  by  Edward  S.  Brown,  as  special 
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commissioner  of  the  circuit  court  of  Amherst  county,  in  the 
case  of  Davidson  v.  Smithy  etc.y  by  deed  dated  the  19th  day  of 
May,  1884,  and  recorded  in  the  clerk^s  office  of  Amherst 
county  court  on  the  27th  day  of  May,  1884,  to  which  deed 
reference  is  here  now  made.  This  house,  and  ten  acres  of  land 
attached  thereto,  is  identically  the  same  which  was  attempted 
to  be  conveyed  to  the  said  Benjamin  Brown,  as  trustee  for  his 
said  wife  and  children,  by  a  deed  from  Taylor  Berry,  as  com- 
missioner of  the  circuit  court  of  Amherst  county,  under  and 
by  virtue  of  a  decree  of  said  court  in  a  chancery  cause  styled 
Benjamin  Brown  v.  Taylor  Berry ^  trustee^  and  others^  which  deed 
18  dated  the  29th  day  of  July,  1884,  and  was  recorded  in  the 
clerk's  office  of  the  county  court  of  Amherst  county  on  the 
4th  day  of  August,  1884,  to  which,  and  to  the  said  proceed- 
ings in  said  circuit  court  of  Amherst  county,  which  undertook 
to  authorize  it,  reference  is  here  and  now  made.  But  the  said 
Benjamin  Brown  is  advised  that  the  deed  last  referred  to  is 
void,  and  has  always  been  void;  and  the  said  Benjamin  there- 
fore disregards  the  said  conveyance  to  himself,  as  trustee  for 
his  said  wife  and  their  children,  treating  it  as  though  no  such 
conveyance  had  ever  been  attempted  to  be  made  to  him  as 
such  trustee,  and  has  by  his  conveyance  of  the  said  property 
by  his  deed,  as  just  set  forth,  treated  the  said  dwelling  house, 
and  ten  acres  of  land  attached  thereto,  as  his  own,  as  in  fact 
and  in  law  it  is,  under  and  by  virtue  of  the  deed  from  Edward 
S.  Brown,  commissioner  of  the  circuit  court  of  Amherst 
county,  in  the  case  of  Davidson  v.  Smithy  etc.,  hereinbefore  re- 
cited and  referred  to.  And  so,  likewise,  the  deed  from  Taylor 
Berry,  as  commissioner  of  the  circuit  court  of  Amherst,  in  the 
sanae  cause  of  Benjamin  Brown  v.  Taylor  Berry ^  trustee^  and 
otherSy  made  under  and  by  virtue  of  the  same  decree  as  in  the 

said  cause  aforesaid,  by  which  deed,  dated  the  day  of 

,  1884,  and  was  recorded  the  5th  of  August,  1884,  the  fee- 
simple  title  to  the  property  therein  named  and  set  forth  was 
attempted  to  be  conveyed  to  the  said  Benjamin  Brown,  is  also 
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void,  and  has  always  been  void,  and  therefore  need  not  be  re- 
leased now  by  the  said  Benjamin  Brown  and  wife.  But  in 
order  to  more  effectually  remove  all  cloud  from  the  title  to  said 
property  as  held  by  Taylor  Berry,  trustee  for  S.  P.  Brown, 
wife  of  said  Benjamin  Brown,  and  their  children,  under  the 
deed  from  said  Benjamin  Brown  and  S.  P.  Brown,  his  wife, 
to  the  said  Berry,  trustee,  bearing  date  the  12th  day  of  No- 
vember, 1879,  and  recorded  that  day  in  the  clerk's  office  of  the 
county  court  of  Amherst,  in  Deed  Book  LL,  p.  492,  they,  the 
said  Benjamin  Brown  and  S.  P.  Brown,  his  wife,  do  hereby 
quitclaim,  renounce,  and  release  all  right,  title,  interest,  and 
benefit  that  was  attempted  to  be  conveyed  to  the  said  Benja- 
min Brown  by  the  deed  from  said  Berry,  as  commissioner  of 
the  circuit  court  of  Amherst,  under  said  decree  in  the  said 
cause  of  Benjamin  Brown  v.  Taylor  Berry y  trustee^  and  otfurs^  as 
hereinbefore  mentioned.  And  so  the  effect  of  the  failure  to 
make  the  exchange  of  the  properties  as  attempted  to  be  made 
by  the  aforesaid  proceedings  in  the  circuit  court  of  Amherst, 
was  and  is  to  leave  the  ownership  of  and  title  to  the  said 
properties,  respectively,  exactly  where  it  was  before  such  at- 
tempt was  made  to  exchange  them — that  is  to  say,  to  leave  the 
fee-simple  title  to  the  dwelling  house,  and  the  ten  acres  of  land 
attached  thereto,  hereinbefore  mentioned  as  being  now  con- 
veyed by  this  deed,  in  the  said  Benjamin  Brown  under  the 
deed  to  him  from  Edward  S.  Brown,  special  commissioner  of 
the  circuit  court  of  Amherst  county,  in  the  case  of  Davidson 
V.  Smithy  etc.y  hereinbefore  referred  to,  and  the  title  to  the 
storehouse  and  lot  in  the  village  of  Amherst  Courthouse,  in 
Taylor  Berry,  as  trustee  for  Mrs.  S.  P.  Brown,  wife  of  said 
Benjamin  Brown,  and  their  children,  under  the  deed  from  said 
Brown  and  wife  to  said  Berry,  trustee,  dated  and  recorded  on 
the  12th  day  of  November,  1879,  and  hereinbefore  referred  to." 
The  exchange  of  properties  set  forth  in  the  said  deed  as 
above,  was  claimed  to  be  a  valid  exchange,  and  that  the  busi- 
ness properties  in  the  village  were  liable  to  the  debts  of  credi- 
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tors  in  lieu  of  the  residence  property  above  described;  that 
the  said  B.  Brown  had  been  enabled  to  obtain  his  credit  from 
the  plaintiffs  and  others  by  holding  himself  out  as  the  owner 
of  the  business  properties;  that  the  settlement  in  the  said 
deed  attacked,  by  B.  Brown  on  his  wife,  of  $400,  in  consider- 
ation of  her  uniting  in  the  deed,  and  relinquishing  her  contin- 
gent risjht  of  dower  in  the  land  conveyed,  was  in  excess  of  the 
true  value  of  the  wife's  right;  that  the  said  deed  might  be  set 
aside  and  annulled,  and  the  property  conveyed  in  the  said 
deed  be  subjected  to  the  payment  of  the  debts  of  the  plaintiffs, 
etc.  Whereupon,  the  defendants  demurred  and  answered, 
and  the  court  decreed  that  the  first-named  cause  of  Putney^  etc. 
V.  Brown,  etc, ^  be  referred  to  a  master  for  accounts:  (1)  Of  all 
the  real  estate  of  B.  Brown,  and  the  annual  and  fee-simple 
value  thereof.  (2)  An  account  of  all  the  personal  property 
purporting  to  be  passed  by  the  said  trust  deed.  (3)  An  ac- 
count of  all  the  debts  of  B.  Brown,  and  their  priorities.  (4) 
The  value  per  cent  of  the  contingent  right  of  dower  of  Mrs. 
Brown,  (5)  An  account  of  the  transactions  of  J.  Thompson 
Brown,  trustee.  (6)  An  account  of  the  transactions  of  J. 
Thompson  Brown  as  receiver.  (7)  An  account  of  the  personal 
property  mentioned  in  the  trust  deed  of  19th  January,  1888, 
to  J.  Th()mi)Son  Brown,  trustee  for  Mrs.  Brown,  and  the  con- 
siderations therefor.  (8)  Any  accounts  deemed  pertinent  by 
himself,  etc. 

B.  Brown  demurred  and  answered,  as  we  have  said.  In  his 
answer  he  denied  any  intent  to  hinder,  delay,  and  defraud  credi- 
tors. Mrs.  Brown,  in  her  answer,  denied  all  fraud,  and  in- 
sisted on  her  legal  rights.  The  trustees,  J.  Tliompson  Brown 
and  Taylor  Berry,  answered  separately,  and  in  accordance  with 
their  view  of  the  legal  right  of  their  cestui  que  trust.  S.  P. 
Brown,  wife  of  Benjamin  Brown,  by  J.  Thompson  Brown,  her 
next  friend,  filed  her  bill  against  B.  Brown,  asserting  her 
rights  under  the  said  deeds,  etc.,  to  which  B.  Brown  made 
formal  answer,  admitting  the  charges  in  the  bill  to  be  true. 
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Taylor  Berry,  trustee,  answered  for  his  cestui  que  trust,  and  sub- 
mitted their  rights  to  the  court. 

The  commissioner  of  the  court  reported  as  to  the  several 
matters  stated  above.  The  evidence  was  taken  in  the  form  of 
depositions,  and  on  the  15th  day  of  October,  1890,  the  court 
rendered  the  decree  appealed  from  here.  Therein  the  de- 
murrers of  the  defendants  were  overruled;  sustained  exception 
of  Stephen  Putney  to  the  allowance  of  any  dower  to  the  wife 
of  B.  Brown  in  the  ten-acre  residence  and  store,  except  as  to 
the  surplus  after  satisfying  the  deed  of  September  26,  1884,  to 
Gilliam  &  Co.,  and  refused  the  first  exception  of  the  same  par- 
ties to  a  commission;  sustained  the  exchange  of  properties 
made  in  the  suit  of  B.  Brown  v.  Taylor  Berry,  trustee,  declaring 
the  said  exchange  valid  and  binding,  and  decreed  that  the 
above  described  business  properties  be  subjected  to  the  pay- 
ment of  the  plaintiffs'  debts,  and,  without  deciding  any  other 
questions,  ordered  certain  accounts;  set  aside  and  annulled  the 
deed  of  B.  Brown  to  J.  Thomp-^on  Brown,  trustee,  of  th^  19th 
day  of  January,  1888,  conveying  certain  personal  property  for 
the  benefit  of  his  wife,  as  voluntary  and  void  as  to  the  plain- 
tifts,  and  ordered  the  sheriff  to  sell  the  same;  and  appointed 
John  L.  Lee  a  special  commissioner  to  rent  out  the  above-de- 
scribed property  and  insure  uninsured  buildings,  give  bond, 
and  report  to  the  court  And  this  decree  being  interlocutory, 
but  settling  the  principles  in  the  cause,  the  appellants  applied 
for  an  appeal  to  this  court,  which  was  allowed  by  one  of  the 
judges. 

The  first  error  assigned  here  is  the  action  of  the  circuit  court 
in  overruling  the  demurrer  of  the  defendants  to  the  plaintiffs' 
bills,  and  overrulitig  their  motion  to  dismiss  the  said  bills  of  the 
plaintifls.  The  second  error  assigned  is  as  to  the  action  of  the 
court  in  holding  that  the  exchange  above  referred  to,  made  in 
1884,  was  valid.  The  third  assignment  of  error  is  as  to  the  action 
of  the  court  in  setting  aside  the  deed  of  the  19th  January, 
1888,  as  to  the  bona  fide  creditors  secured  therein,  who  are 
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neither  proved  nor  alleged  to  have  been  participators  in  the  sup- 
posed fraud,  whatever  the  court  might  hold  as  to  the  grantors 
therein. 

Section  2460  of  the  Code  of  Virginia  allows  a  bill  to  be  filed 
by  a  creditor  to  set  aside  a  conveyance,  etc.,  declared  void  by 
sections  2458  and  2459,  before  obtaining  judgment  or  decree, 
(this  is  upon  the  ground  that  the  above  sections  refer  to  fraudu- 
lent acts  that  are  void,)  and  expressly  contains,  in  section  2458, 
a  reservation  in  favor  of  a  purchaser  for  valuable  consideration 
without  notice  of  the  fraud.  Aud  section  2459  refers  to  vol- 
untary conveyances  not  upon  valuable  consideration.  The  bill 
bases  its  ground  of  procedure  upon  the  ground  that  the  ex- 
change cited  above,  in  1884,  was  effectual,  and  that  the  deed 
assailed  conveyed,  therefore,  property  as  to  which  the  debtor 
had  no  property  rights,  and  failed  to  convey  property  which 
was  liable  for  his  debts.  If  the  debtor  made  a  release  to  his 
wife's  trustee  of  the  business  property  in  the  village  in  lieu  of 
the  residence  and  ten  acres  outside  the  village,  it  cannot  be 
said  to  be  voluntary  and  without  consideration,  and  it  cannot 
be  said  to  be  fraudulent,  but  it  was  made,  however  mistakenly, 
under  the  honest  belief  that  he  was  entitled  to  the  residence 
and  adjoining  lands  which  he  conveyed  to  secure  bona  fide 
creditors.  But  how  can  this  exchange  of  the  infants'  land  in 
1884  be  upheld  as  valid?  The  statute  (Code  1873,  p.  931,  c. 
124,  §  2)  provides  how  infants'  lands  may  be  sold  (if  this  at- 
tempted exchange  could  be  treated  as  a  sale).  It  is  prescribed 
that  this  suit  shall  be  brought  by  the  guardian,  or,  if  held  in 
trust  by  the  trustee,  guardian,  committee,  or  any  person  inter- 
ested therein,  who  thinks  the  interests  of  the  infants,  etc.,  will 
be  promoted  by  a  sale,  may  file  a  bill  for  the  purpose,  stating 
plainly  all  the  estate,  real  or  personal,  to  which  the  infant  may 
be  entitled,  verified  by  the  oath  of  the  plaintiff,  and  the  in- 
fants, insane  person,  beneficiaries,  and  the  trustee  (when  tiot 
plaintiff),  and  all  other  persons  interested,  shall  be  made  de- 
fendants, and  also,  where  there  is  an  infant  or  insane  defend- 


Digitized  by 


Google 


454  Brown  v.  Putney  &  als. 

Opinion. 

ant,  all  those  who  would  be  his  heirs  or  distributees  if  he 
were  dead.  This  statute  must  be  strictly  followed.  The  bill 
was  filed  by  B.  Brown,  who  was  neither  guardian,  trustee,  nor 
a  person  interested  in  the  estate.  The  subsequent  act  of  1888 
(Acts  1887-'88,  p.  504),  which  provides  for  exchanges,  could 
not  be  held  to  validate  such  exchanges  as  were  made  without  au- 
thority of  law.  The  trustee  was  not  a  party.  The  depositions 
were  taken  without  a  guardian  ad  litem  for  the  infant  defend- 
ants, and  were  not,  therefore,  taken  in  his  presence,  nor  upon 
interrogatories  agreed  on  by  him,  and  were  in  fact  taken  before 
the  bill  was  filed.  And  the  infants  had  already  brought  their 
suit  to  rehear  the  decree,  rendered  thus  illegally  against  them. 
The  claim  that  improvements  had  been  placed  upon  these 
properties  by  B.  Brown,  which  could  belong  or  be  subjected 
by  his  creditors,  is  immaterial  to  the  plaintiflfs,  because,  what- 
ever that  claim  was,  it  had  been  conveyed  by  the  deed  for  the 
benefit  of  others,  bona  fide  creditors  of  the  grantor.  And  the 
same  may  be  said  of  any  excess  of  $400  over  the  present  value 
of  the  wife's  contingent  right  of  dower.  So  that  it  appears, 
in  whatever  aspect  the  case  may  be  viewed,  the  bill  ot  the 
plaintifi's  could  not  be  maintained,  and  should  have  been  dis- 
missed. The  debts  secured  were  and  are  admitted  to  be  valid 
debts.  It  5s  nowhere  otherwise  alleged.  The  conveyance  was 
neither  fraudulent  nor  voluntary.  It  preferred  certain  credi- 
tors, but  conveyed  all  the  property  of  the  grantor  to  secure  all 
his  creditors  according  to  the  schedule  provided  by  the  deed. 
The  circuit  court  having  decided  otherwise,  the  decree  of  the 
said  court  must  be  reversed  and  annulled,  and  such  decree  will 
be  rendered  here  as  the  said  circuit  court  ought  to  have  ren- 
dered. 

Decree  reversed. 
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Moorman  v.  Arthur. 

Same  v.  Town  op  Danvillb. 

January  25th,  1894. 

1.  Equftablb  Relief — Resulting  trtul, — Equity  hath  exclusive  jurisdiction 

wh^re  plaintiff  claim  that  land  was  bought  with  funds  of  their  ances- 
tors' estate  by  his  administrator,  who  took  the  title  in  his  own  name, 
and  afterwards  listed  it  in  his  schedules  in  bankruptcy,  but  with  a  de- 
claration of  the  said  trust  written  therein,  which  affected  with  notice 
the  purchasers  of  the  land  under  the  bankrupt  proceedings. 

2.  Idem — Evidence — Ccue  at  bar. — In  the  case  here,  keld^  that  though  pafol 

testimony  is  admissible  to  establish  a  resulting  trust  against  the  letter  of 
a  deed,  yet  the  trust  must  be  proved,  as  alleged,  by  clear,  cogent,  and 
explicit  evidence ;  and  that  the  evidence  adduced  to  establish  the  trust 
claimed  by  the  plaintiffs,  is  not  such,  but  on  the  contrary,  is  conflicting, 
improbable,  and  insufficient. 

3.  Rbbultino  Trust — Digtributees — Creditors. — ^Where  administrator  converts 

his  intestate's  personalty  into  real  estate,  a  trust  will  result  therein  for 
the  benefit  of  his  widow  as  to  one-third,  and  his  children  as  to  the  resi- 
due ;  but  his  creditors  may,  through  a  court  of  equity,  subject  the  real 
estate  to  the  payment  of  their  debts,  if  the  personalty  was  liable  there- 
for. 

4.  Bankruptcy — JSale —  Validity. — ^Where  land  is  sold  under  proceedings  in 

bankruptcy,  persons  interested  in  the  land,  but  not  parties,  are  not 
bound  by  the  sale,  though  the  bankrupt  was  the  administrator  of  the 
estate  through  which  they  claim. 

5.  iDRU—Limitaiion  of  action — Laches. — ^The  federal  statute  limiting  actions 

by  or  against  assignees  in  bankruptcy  as  to  property  vested  in  them  to 
two  years,  applies  not  to  suits  against  purchasers  from  such  assignees. 
Nor  can  the  claims  of  persons  to  said  property  be  barred  by  laches  so 
long  as  they  are  ignorant  of  their  rights.    Lamar  v.  Hall,  79  Va.,  164. 
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6.  WrrsFSSEB-— Competency. — ^Two  defendants,  against  whom  no  relief  was 

prayed  for,  and  who  had  been  discharged  in  bankruptcy,  held^  not  in- 
competent to  testify,  though  parties  to  the  suit  and  to  the  transactions 
under  review  therein. 

7.  Declarations  op  Trust — Notice  to  purchasers. — ^Where  petitioner  in  bank- 

ruptcy appends  to  inventory  of  his  property  a  declaration  that  one  par- 
cel had  been  bought  with  trust  money,  though  it  stood  in  his  name, 
such  declaration  is  unauthorized  by  the  federal  statute,  and  constitutes 
no  notice  of  such  trust  to  purchasers  at  the  sale  under  the  bankrupt 
proceedings. 

8.  Idem — When  admissible. — Such  declarations  to  be  admissible  must  have 

been  made  when  declarant  had  no  interest  to  make  them,  and  not  when 
made  in  fiivor  of  his  own  family  against  his  creditors,  by  one  who  is  not 
only  insolvent,  but  in  bankruptcy.    Phelps^.  Seely^  22  Gratt.,  573. 

Appeal  from  decree  of  circuit  court  of  city  of  Danville, 
rendered  May  26, 1891,  in  two  chancery  causes  heard  together; 
in  the  first  Wm.  A.  Moorman  and  others  being  complainants 
and  T.  J.  Arthur  and  others  being  defendants,  and  in  the  sec- 
ond Wm.  A.  Moorman  and  others  being  complainants  and  the 
town  of  Danville  and  others  being  defendants*  The  circuit 
court  dismissed  the  bills  and  the  complainants  appealed.  Opin- 
ion states  the  case. 

John  W,  Riely,  Berkeley  ^  Harrison^  and  Christian  ^  Christian, 
for  appellants. 

Green  ^  Miller^  Peatross  ^  Harris^  and  George  C.  Cabell,  for 
appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

In  an  elaborate  and  exhaustive  opinion  in  writing,  filed  in 
the  cause  and  made  part  of  the  decree  appealed  from,  the 
judge  of  the  said  court  reviews  all  the  law  and  the  evidence  in 
the  records  so  fully,  so  ably,  and  conclusively,  upon  every  point 
of  law  and  fact  involved  in  the  causes  at  issue,  that  it  is  the 
judgment  of  this  court,  after  mature  consideration  of  the  whole 
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of  the  records  brought  under  review  by  this  appeal,  to  adopt 
the  said  opinion  of  the  said  judge  of  the  circuit  court  of  the 
city  of  Danville  as  the  opinion  of  this  court,  and  to  affirm  the 
decree  appealed  frora,  for  the  reasons  therein  set  forth. 

Opinion  of  Judge  Whittle: 

^hese  causes  are  of  raore  than  ordinary  importance,  both 
on  account  of  the  value  of  the  property  in  controvery,  and  of 
the  legal  questions  involved;  and  they  have  been  argued 
elaborately  and  with  very  great  ability. 

The  first-named  cause  was  instituted  November  11,  1886; 
the  second,  April  25,  1887. 

By  a  decree  of  the term,  18 — ,  they  were  ordered  to  be 

heard  together;  they  were  so  argued,  and  will  be  so  consid4'red. 
The  complainants  are  William  A.  Moorman,  Samuel  J.  Moor- 
man, and  James  C.  Moorman,  sons  and  heirss-at-law  of  James 
G.  Moorman,  deceased.  The  substantial  defendants  are  pur- 
chasers, immediate  and  mediate,  of  the  real  estate  sold  under 
orders  of  the  district  court  of  the  United  States  for  the  then 
district  of  Virginia,  in  re,  W.  W.  Keen,  bankrujit. 

There  is  a  discrepancy  in  the  allegations  of  the  bills  in  the 
two  causes  as  to  the  property  claimed,  or  rather  as  to  the  ori- 
gin of  the  claim,  the  pleader  in  the  second-named  cause,  it 
would  seem,  endeavoring  to  meet  or  conform  to  the  facts  de- 
velojied  by  the  evidence  in  cause  No.  1.  With  this  exception, 
which  will  be  noticed  later  on,  the  allegations  of  the  bills  are 
substantially  the  same.  They  are,  that  James  C.  Moorman 
departed  this  life  in  Pittsylvania  county,  October  13,  1863, 
seized  of  valuable  real  estate  and  with  large  personal  property, 
leaving  him  surviving  a  widow,  Nannie  C.  Moorman,  and 
complainants  (who  at  the  death  of  their  father  were  all  in- 
fants), William  A.  Moorman  having  been  born  October  16, 
1856;  Samuel  J.  Moorman,  June  20,  1858,  and  James  G. 
Moorman,  May  31,  1863;  that  the  widow  intermarried  with 
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cue  Charles  Dougherty,  October  2i),  1867,  and  departed  this 
life  September  7,  1872,  after  the  birth  of  a  child,  which  died 
early  in  infancy,  and  that  her  husband,  Charles  Dougherty,  is 
still  living;  that  at  the  November  term,  1863,  of  the  county 
court  of  Pittsylvania  county,  W.  W.  Keen,  the  father  of  Nan- 
nie C.  Moorman  and  the  grandfather  of  complainants,  qualified 
as  the  administrator  of  the  estate  of  James  C.  Moorman,  de- 
ceased, executing  bond  as  such  with  security  in  the  penalty  of 
$300,000;  that  said  adrhlnistrator  promptly  began  to  collect 
the  assets  of  the  estate,  and  within  twelve  months  from  his 
qualification  made  sales  of  tobacco  amounting  to  $30,000,  and 
by  February  1, 1865,  made  other  sales  of  tobacco  to  the  amount 
of  $53,433  71,  and,  in  addition,  realized  large  amounts  of  cash 
from  other  assets  of  the  estate;  that,  being  unable  to  find  sat- 
isfacitory  investment  for  these  funds  (they  say,  in  cause  No.  2, 
he  consulted  and  advised  with  his  partner,  James  M.  Walker, 
as  to  a  proper  investment),  in  the  fall  of  1863  or  during  the 
year  1864,  he  purchased  262 J  acres  of  land  from  Decatur 
Jones,  as  an  investment  of  said  funds,  paying  $30,000  in  cash 
of  the  moneys  of  said  estate  therefor,  but  took  no  conveyance 
of  title;  that,  in  1863,  he  sold  Dr.  T.  D.  F.  Guerrant  about 
92J  acres  of  land,  lying  almost  wholly  in  the  town  of  Danville, 
in  the  extreme  western  part  thereof,  on  Dan  river;  that  Guer- 
rant paid  the  purchase  price  in  full,  and  took  immediate  pos- 
session of  the  property,  renting  a  portion  of  it  in  1864  to  J.  J. 
Hankins,  but  neglected  to  take  a  conveyance ;  that  during  the 
year  1864,  W.  W.  Keen  concluded  to  repurchase  said  92J 
acres  of  Guerrant  for  the  benefit  of  complainants  and  their 
mother,  Nannie  C.  Moorman,  and  during  that  year  exchanged 
with  Guerrant  the  262 J  acres,  theretofore  purchased  of  Deca- 
tur Jones  therefor,  said  Guerrant  taking  possession  of  the 
latter,  and  said  Keen,  as  administrator,  occupying  and  culti- 
vating the  farm  for  the  benefit  of  complainants  and  their 
mother;  that  W.  W.  Keen  had  purchased  the  92^acre  tract 
from  James  M.  Walker,  who,  along  with  said  Keen  as  W.  W. 
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Keen  &  Co.,  had  purchased  it  from  E.  F.  Keen;  that  W.  W. 
Keen  did  not  convey  the  property  to  Guerrant,  and  when  the 
exchange  was  made  did  not  change  the  title  on  the  deed-books^ 
because  he  did  not  know  how  he  could  convey  real  property 
to  himself  as  administrator.  He  therefore  held  the  92|  acres 
of  land  in  his  own  name,  but  for  the  benefit  and  as  the  prop- 
erty of  the  estate  of  James  C.  Moorman,  deceased.  On  Feb- 
ruary 6,  1867,  Decatur  Jones  conveyed  the  262^aerc  tract  to 
Guerrant;  that  on  October  15,  1867,  W.  W.  Keen  went  into 
bankruptcy,  his  petition  bearing  date  October  5th  of  that  year. 
Said  petition  was  duly  sworn  to,  and  accompanying  it  were 
schedules  **A"  and  **B,"  showing  respectively  his  liabilities 
and  assets.  As  the  92^-acre  tract  stood  in  his  name,  he  was 
compelled  to  return  the  same  in  his  schedule  "B  1,'*  and  did 
so,  but  set  forth  in  said  schedule  that  *'  in  the  year  1863  or 
1864,  petitioner  being  the  administrator  of  James  Moorman, 
deceased,  the  general  manager  of  his  estate,  and  the  father  of 
his  widow,  and  having  in  his  hands  large  sums  of  Coniederate 
money  arising  from  sales  of  tobacco  belonging  to  said  estate^ 
and  becoming  aware  of  the  rapid  depreriation  of  said  money, 
and  knowing  of  no  investment  which  he  could  safely  make  in 
stocks  or  other  securities,  determined  to  invest  a  portion  of  the 
same  in  real  estate  for  the  benefit  of  said  estate.  Shortly  after 
he  purchased  of  Decatur  Jones  a  tract  of  land  lying  in  Pittsyl- 
vania county,  Va.,  containing  about  262^  acres,  for  the  sum  of 
$80,000  in  Confederate  currency,  which  he  paid  in  cash,  which 
tract  of  land  I  had  intended  to  cultivate,  with  the  slaves  be- 
longing to  said  estate.  Finding,  however,  that  the  interest  of 
the  estate  would  not  be  promoted  by  such  a  course,  I  exchanged 
the  said  tract  of  land  with  a  certain  T.  D.  F.  Guerrant  for  a 
tract  of  land  mostly  within  the  corporate  limits  of  the  town  ot 
Danville,  with  good  improvements,  and  to  which  there  is  at- 
tached a  public  ferry  across  Dan  river.  The  said  exchange 
was  an  even  one.  No  title  having  been  made  to  petitioner  by 
Decatur  Jones  for  the  tract  of  land  purchased  of  him  at  the 
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time  of  said  exchange,  he,  by  direction  of  petitioner,  conveyed 
the  same  to  the  said  Guerrant.  Th«  92-acre  tract  referred  to 
had  been  sold  to  said  Guerrant  by  the  petitioner,  but  not  con- 
veyed before  said  exchange  was  made.  After  said  exchange 
the  petitioner  still  held  title  to  said  land  in  his  own  name. 
His  only  reason  for  so  doing  was  that  he  did  not  consider  it 
competent  for  him  to  hold  this  land  by  deed  as  administrator 
(as  has  been  stated).  The  tract  of  land  was  obtained  in 
exchange  for  a  tract  which  had  been  purchased  with 
money  belonging  to  said  Moorman's  estate,  and  has  since 
been  held  as  the  property  of  said  estate."  (The  bills  give 
extracts  from  the  statement  in  "B  1."  The  foregoing 
is  the  statement  in  full.)  That,  thus,  W.  W.  Keen  did  not 
surrender  said  property  in  bankruptcy,  having  no  beneficial 
interest  in  it,  and  none  that,  under  the  laws  of  the  United 
States,  could  or  did  pass  to  his  assignees  or  trustees  in  bank- 
ruptcy. In  the  bill  in  cause  No.  2  the  allegation  in  relation  to 
the  real  estate  in  question  are  that  some  time  prior  to  the  fall 
of  1863  E.  F.  Keen  sold  to  W.  W.  Keen  and  James  M.  Wal- 
ker, as  W.  W.  Keen  &  Co.,  a  tract  or  several  tracts  of  land 
situated  now  in  the  corporate  limits  of  Danville,  and  which 
embraces  the  land  in  controversy,  put  them  into  the  immedi- 
ate possession,  but  did  not  make  them  a  deed  thereto  until 
January  22,  1864,  which  was  recorded  December  11,  1865 ; 
that  in  the  fall  of  1863,  W.  W.  Keen,  by  and  with  the  consent 
of  James  M.  Walker,  sold  a  part  of  said  property  to  Dr.  T.  D. 
F.  Guerrant,  to  wit:  that  part  lying  between  what  was  known 
as  the  Lower  Ferry  road,  the  Upper  road,  James  Thomas'  line, 
and  Branch  street,  of  the  town  ot  Danville,  and  so  enclosed 
there,  situate  in  the  northwest  corner  of  said  town,  as  shown 
in  the  plat  exhibited — and  put  him  in  the  possession  and  occu- 
pancy thereof,  receiving  in  payment  therefor  the  full  payment 
in  tobacco  and  slaves,  but  made  said  Guerrant  no  deed  of  con- 
veyance. They  there  set  out  an  exchange  of  the  262J  acres 
purchased  by  W.  W.  Keen  of  Decatur  Jones  with  Guerrant 
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for  the  lot  above  described,  and  say  that  all  of  said  several 
transfers  were  known  to  and  acquiesced  in  by  James  M.  Wal- 
ker; that  said  Decatur  Jones  had  not  made  W.  W.  Keen  a 
deed,  nor  was  there  any  deed  made  to  Keen  by  Walker  at  that 
time,  nor  by  W.  W.  Keen  &  Co.  to  Guerrant,  nor  by  Guerrant 
to  Keen,  it  being  in  time  of  war  when  men  could  not  transact 
business  with  customary  regard  to  the  requirements  of  law. 
But  the  payment  of  the  purchase  money  was  complete,  and 
possession  was  delivered ;  that  Keen  directed  Jones  to  convey 
title  to  the  262J-acre  tract  to  Guerrant,  which,  as  stated,  was 
done  by  deed  bearing  date  February  6,  1867,  and  recorded 
June  21,  1867,  but  that  Guerrant  had  had  possession  since 
1864;  that  on  November  15,  1865,  after  Keen  had  taken  pos- 
session of  the  land  sold  to  Guerrant,  and  exchanged  by  him  ta 
Keen  as  administrator  of  James  C.  Moorman,  deceased,  and 
which  possession  was  for  the  benefit  of  said  estate.  Walker 
conveyed  to  Keen  his  interest  therein,  and  also  his  interest  in 
several  adjacent  tracts,  being  all  the  property  conveyed  to  W. 
W.  Keen  &  Co.  by  E.  F.  Keen ;  that  Keen  took  title  in  hi& 
own  name  for  the  reason  given  in  the  bill  in  cause  No.  1,  but 
contemporaneously  advised  his  daughter,  Nannie  C.  Moorman,, 
and  his  family,  and  Decatur  Jones  and  his  wife,  Harriet  Jones, 
a  sister  of  W.  W.  Keen,  and  Guerrant,  and  Walker,  that  at 
the  time  Walker  conveyed  said  entire  tract  to  W.  W.  Keen  he 
had  received  largely  over  the  $30,000  he  had  paid  Jones  for 
the  262^acre  tract — ^indeed,  he  had  received  from  the  sales  of 
manufactured  tobacco  belonging  to  the  estate  of  his  decedent 
alone  net  cash  to  the  amount  of  $83,921  88,  and  he  therefore 
increased  the  amount  of  land  he  got  of  said  Guerrant,  and 
held  for  said  estate  all  the  balance  of  that  so  conveyed  to  him 
by  Walker,  and  thus,  from  November  15,  1865,  said  W.  W. 
Keen  occupied  and  held,  for  the  benefit  of  said  estate  of  James 
C.  Moorman,  deceased,  having  exchanged  for  a  part  thereof 
the  said  Jones  farm  and  received  payment  for  the  balance  out 
of  the  said  funds  in  his  hands  as  administrator,  the  entire  pro- 
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perty  so  conveyed  to  W.  W.  Keen  &  Co.,  and  this  he  did 
openly  and  notoriously;  that  neither  complainants  nor  their 
mother,  nor  her  husband  were  made  parties  to  the  proceediugs 
in  bankruptcy,  and  that  the  record  therein  does  not  show  any 
title  to  the  property  in  controversy  other  or  different  from  what 
is  set  forth  in  the  statement  in  schedule  "B  1";  that  on  Janu- 
ary 15,  1868,  the  creditors  of  W.  W.  Keen,  bankrupt,  selected 
W.  G.  Banks  and  Charles  L.  Powell  as  trustees  of  the  estate, 
which  selection  having  been  approved  by  the  court,  said  W. 
W.  Keen,  by  deed  dated  March  13,  1868,  conveyed  to  said 
trustees  *'  all  his  estate  and  effects  absolutely,  to  have  and  to 
hold  in  the  same  manner  and  with  the  same  rights  in  all  re- 
spects as  the  said  Keen  would  have  had  or  held  the  same  if  no 
proceedings  in  bankruptcy  had  been  taken  against  him";  that 
on  June  1, 1869,  said  bankrupt  conveyed  to  said  trustees  "  each 
and  all  of  the  various  lots,  tracts  and  parcels  of  land,  whether 
lying  in  the  town  of  Danville,  county  of  Pittsylvania,  or  State 
of  Georgia,  which  were  listed  or  surrendered  by  the  said  Keen 
in  said  schedule  in  bankruptcy,  wherein  a  more  particular  de- 
scription thereof  will  be  found";  which  deed  was  duly  re- 
corded in  the  clerk's  office  of  the  hustings  court  of  Danville; 
that  on  December  4,  1869,  W.  G.  Banks  and  J.  D.  Coles,  as 
special  commissioners,  were  ordered  to  sell  the  said  real  estate 
of  said  bankrupt,  including  "  house  and  a  tract  of  land  of 
about  ninety  acres,  to  which  it  attached  a  ferry  over  Dan  river, 
in  Pittsylvania  county,  Virginia";  that  January  14,  1870,  an 
order  was  made  to  the  same  effect,  and  February  25, 1870, 
John  A.  Herndon  divided  said  tract  of  land  into  eighteen  lots, 
aggregating  91  acres  and  56  poles,  and  returned  a  plat  to  said 
commissioners.  On  March  1,  1870,  the  sales  were  made,  after 
due  advertisement,  were  reported  to  court  November  15, 1870, 
and  December  3,  1870,  duly  confirmed;  that  the  purchase 
money  has  all  been  paid,  and  title  conveyed,  and  that  the  origi- 
nal purchasers  have  sold  and  resold  and  subdivided  the  land 
until  the  names  of  the  present  owners  are  numberless,  and 
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many  of  thein  cannot  be  discovered;  that  some  time  in  1884 
complainants  brought  suit  to  recover  a  lot  of  land,  of  which 
their  father  died  seized,  and  advised  their  counsel  that  they 
had  heard  vague  rumors  that  they  were  entitled  to  other  lands 
somewhere  in  Danville,  and  employed  said  attorneys  to  repre- 
sent them  in  all  matters  concerning  their  father's  estate;  that 
in  1886  said  attorneys  were  examining  a  title  to  a  lot  within 
the  boundary  of  said  property,  and  were  employed  to  look 
though  said  W.  W.  Keen's  bankrupt  papers.  They  discovered 
the  statement  on  schedule  "B  1,"  and  refused  to  pass  the  title. 
They  then  advised  complainants  of  their  discovery,  who  were 
thus  for  the  first  time  informed  of  their  rights  in  1886;  that 
the  purchase  of  Decatur  Jones  and  the  exchange  with  Guer- 
rant  were  made  when  there  were  only  two  judgments  docketed 
against  W.  W.  Keene,  aggregating,  principal  and  interest, 
|2,000,  and  that  these  were  liens  upon  other  lands  of  Keen, 
and  did  not  bind  either  the  262^  or  the  92^-acre  tracts,  and 
were  satisfied  and  paid  out  of  other  lands  of  said  Keen;  that 
the  facts  detailed  constituted  W.  W.  Keen  a  trustee  for  com- 
plainants and  their  mother,  and  they  set  forth  what  they  con- 
ceive to  be  the  respective  interests  of  themselves  and  Dougherty, 
the  husband  of  their  mother,  in  the  land;  that  by  the  bank- 
rupt act  the  92^  acres  did  not  pass,  and  could  not  have  passed 
under  the  control  and  jurisdiction  of  the  district  court,  and 
that  neither  of  the  deeds  referred  to  carried  said  property  to 
the  trustees  of  W.  W.  Keen,  bankrupt;  that  said  district  court 
had  ho  jurisdiction  to  order  the  sale  of  said  land,  or  any  part 
of  it,  and  that  the  sales  and  conveyances  made  under  its  orders 
were  void;  that  the  purchasers  were  advised  of  complainants' 
title  fully  and  absolutely  by  said  proceedings  and  records;  that 
complainants  were  infants  at  the  date  of  the  sales,  and  while 
they  had  heard  hints  from  members  of  W.  W.  Keen's  family 
that  the  said  92J  acres  of  land  belonged  to,  and  should  have 
been  conveyed  to  them,  they  never  knew  that  they  had  any 
chance  to  recover  the  same  until  within  a  few  months  past; 


Digitized  by 


Google 


464  Moorman  v.  Arthur. 

Opinion. 

that  W.  W.  Keen  is  dead,  and  the  legal  title  to  said  land  is 
outstanding  in  his  heirs.  In  cause  No.  2  the  bill  undertakes 
to  meet  the  matters  of  defence  relied  on  by  the  defendants  in 
cause  No.  1.  And  they  say  that  the  defendants  who  are 
nanied,  and  those  made  defendants  as  unknown  parties,  are  in 
possession  of  part^  of  the  said  land  which  was  sold  by  W.  W. 
Keen  &  Co.  to  Guerrant,  and  by  him  exchanged  to  W.  W. 
Ketn  for  the  estate  of  Moorman,  lying  between  the  lower 
Ferry  road,  the  upper  Ferry  road,  James  Thomas'  line,  and 
Branch  street,  and  derived  title  under  direct  or  mesne  convey- 
ance from  Banks  and  Coles,  commissioners  as  aforesaid,  thus 
confining  their  claim  to  that  portion  of  the  92  J  acres  embraced 
within  the  boundaries  aforesaid;  that  at  the  time  of  the  in- 
vestment of  the  personalty  into  land  Nannie  C.  Moorman  was 
discovert,  and  knew  thereof  and  assented  thereto ;  that  when 
she  intermarried  with  Dougherty  her  interest  was  an  equitable 
estate  of  one-third  in  the  realty;  that  upon  the  birth  of  a  child 
Dougherty  became  tenant  by  the  curtesy  initiate  in  aaid  one- 
third,  which,  upon  the  death  of  his  wife,  became  an  estate  by 
the  curtesy  consummate.  They  conclude  by  making  all  who 
are  known  to  be  interested  parties  defen<lant,  but  waive  an- 
swers under  oath ;  ask  that  an  inquiry  be  had  as  to  the  unknown 
claimants,  and  pray  that  all  deeds  and  conveyances  be  set  aside; 
that  a  deed  be  made  to  them  to  said  property;  that  they  be 
paid  and  reimbursed  for  the  rents  and  profits,  and  for  general 
relief.  The  infant  defendants  answer  by  guardian  ad  litem. 
The  administrat«»r  de  bonis  non  of  W.  W.  Keen,  deceased,  files 
a  formal  answer,  and  his  heirs-at-law  disclaim  a^l  interest  in 
the  subject  matter  of  litigation.  James  M.  Walker  and  T.  D. 
F.  Guerrant,  who  were  not  originally  made  defendants,  but 
were  brought  in  subsequently  without  formal  amendment, 
plead  their  discharge  in  bankruptcy  in  bar  to  any  liability  that 
may  be  sought  to  be  fixed  on  them,  and  pray  to  be  dismissed. 
Many  of  the  defendants  do  not  answer,  but  quite  a  number 
demur  and  answer.     Some  deny  that  the  lots  owned  by  them 
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are  within  the  boundary  of  the  land  sought  to  be  recovered  in 
cause  No.  2.  Some  content  themselves  with  a  denial  of  com- 
plainants' claim,  and  insist  that  they  are  bona  Jide  purchasers 
for  value  and  without  notice,  while  others  make  full  and  spe- 
cific answer  to  the  various  allegations  of  the  bills,  and  set  out 
fully  their  several  grounds  of  defence.  They  admit  the  death 
of  James  C.  Moorman;  that  his  heirs  and  next  of  kin  are  cor- 
rectly named ;  the  intermariiage  of  his  widow  with  Dougherty; 
the  birth  of  a  child  by  that  marriage;  its  death  in  infancy,  and 
the  subsequent  death  of  the  mother;  that  W.  W.  Keen  quali- 
fied as  the  administrator  of  the  estate  of  James  C.  Moorman, 
deceased,  and  gave  bond  as  alleged,  but  they  deny  assets  to  the 
amounts  claimed ;  and,  from  information,  say  that  the  assets 
of  the  estate  which  came  to  the  hands  of  the  administrator 
were  converted  into  Confederate  money,  and  perished  with 
the  downfall  of  that  Government.  They  deny  all  knowledge 
of  conversations  between  Keen  and  his  partner,  James  M. 
Walker,  or  that  the  former  ever  contemplated  investing  the 
money  of  the  estate  in  real  estate.  They  deny  that  at  the 
date  of  the  alleged  purchase  by  Keen  of  the  262J  acres  of  land 
from  Decatur  Jones  that  he  had  in  his  hands  $30,000,  or  any 
amount,  belonging  to  his  intestate's  estate.  They  admit  that 
E.  F.  Keen  sold  to  W.  W.  Keen  and  James  M.  Walker,  part- 
ners as  W.  W.  Keen  &  Co.,  the  property  embraced  in  the 
deed  from  the  former  to  the  latter,  dated  January  22,  1864, 
(Exhibit  "E.  F.  K"),  but  their  knowledge  is  derived  solely 
from  the  recordation  of  that  deed.  They  deny  all  knowled^re 
of  the  alleged  sale  to  T.  D.  F.  Guerrant,  or  of  the  alleged 
exchange,  and  deny  that  any  of  said  transactions  were  had 
with  W.  W.  Keen  as  administrator  of  Moorman.  They  in- 
sist that  the  "Jones"  tract  (so  far  as  any  money  is  proved  to 
have  been  paid)  was  paid  for  with  the  funds  of  W.  W.  Keen 
&  Co.;  that  the  property  now  sought  to  be  recovered  was 
bought  and  paid  for  by  W.  W.  Keen  &  Co. ;  that  title  was 
taken  by  them,  and  the  property  was  so  held  until  the  disso- 
VoL.  xc — 59 


Digitized  by 


Google 


466  Moorman  v,  Arthur. 

Opinion. 


lution  of  the  firm  and  a  division  of  its  property;  that  the  firm 
existed  from  1861  till  late  in  1.865,  and  during  its  existence  be- 
came possessed  of  several  parcels  of  land  in  Danville  and 
Pittsylvania  county ;  that  in  the  fall  of  1865  the  real  estate  was 
divided  between  the  partners,  two  parcels  were  released  in 
severalty  to  Walker  by  Keen  and  wife,  and  about  the  same 
time  Walker  and  wife  released  to  Keen  their  interest  in  the 
remaining  two  parcels  of  laud  owned  by  the  firm,  and  Keen 
and  wife  also  released  to  Walker  and  W.  W.  Clarkson  their 
interest  in  a  parcel  of  land  owned  by  the  firm  composed  of 
Keen,  Walker  &  Clarkson,  and  they  insist  that  the  land  so  set 
apart  and  conveyed  to  W.  W.  Keen,  was  as  his  individual  pro- 
perty, and  was  so  held,  used,  and  occupied  by  him  until  he 
surrendered  it  in  bankruptcy.  They  deny  that  Keen  paid  for 
either  the  "Jones"  tract  or  the  "Tunstall"  tract  with  the 
money  of  Moorman's  estate,  and  insist  that  if  he  ever  had  in- 
tention of  conveying  or  holding  it  for  the  benefit  of  that  estate, 
he  neglected  it  until  the  rights  of  others  had  attached,  and  he 
had  no  power  to  do  so.  They  admit  the  bankruptcy  of  Keen; 
that  he  listed  the  property  in  controversy,  and  that  he  made 
the  declaration  in  regard  to  it  on  schedule  "B  1 "  given  above, 
but  they  deny  the  truth  of  the  facts  stated  therein.  They  ad- 
mit the  execution  of  the  deed  by  Keen  to  Banks  and  Powell, 
his  trustees  in  bankruptcy,  but  deny  that  they  refer  to  the 
schedules  in  bankruptcy  for  a  description  of  the  property,  or 
that  it  was  necessary  for  them  so  to  do.  The  bankrupt's  pro- 
perty devolved  upon  his  trustees  by  operation  of  law,  and  the 
deed  did  not  confer  upon  them  any  other  or  greater  rights, 
but  merely  designated  the  persons  to  carry  into  effect  the  par- 
poses  of  the  bankrupt  act.  They  admit  that  neither  com- 
plainants nor  Mrs.  Dougherty  were  technically  made  parties  to 
the  bankruptcy  proceedings,  otherwise  than  by  the  aforesaid 
declaration  of  the  bankrupt,  and  say  they  know  of  no  other 
way  in  which  they  could  have  been  made  parties,  unless  some 
one  had  filed  a  petition  for  them ;  that  all  necessary  steps  were 
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taken  in  said  matter  to  ascertain  the  rights  of  all  lienors  and 
other  parties,  and  to  secure  a  free  and  unincurabered  sale  of 
the  lands  of  the  bankrupt.  But  that  neither  in  said  proceed- 
ing or  elsewhere  were  any  steps  taken  to  establish  the  pre- 
tended claim  of  complainants,  or  to  maintain  «s  true  the  ex 
parte  declaration  of  their  grandfather  and  trustee,  W.  W.  Keen, 
on  schedule  "B  1,"  until  these  suits  were  instituted,  long  after 
his  death.  Later  on,  when  it  became  necessary  to  estimate  the 
contingent  right  of  dower  of  the  bankrupt's  wife,  he  treated 
said  land  as  his  own,  and  included  it  in  the  deed  in  which  his 
wife  relinquished  her  right  of  dower  in  the  lands.  The  claim 
for  commutation  was  brought  about  by  Keen,  and  the  land  in 
question  formed  the  chief  portion  of  the  estate  taken  into  said 
estimate,  and  he  succeeded  in  having  settled  upon  his  wife  one 
of  the  most  valuable  houses  and  lots  in  Danville,  and  he  knew 
that  if  his  declaration  in  schedule  '*B  1 "  was  true  his  wife  had 
no  color*  of  claim  to  dower  in  said  land.  The  declaration  was 
made  when  it  seemed  probable  that  it  might  have  the  effect  of 
securing  to  his  grandchildren  a  part  of  the  property  which 
would  otherwise  go  to  his  creditors.  But  when  the  truth  of 
the  statement  would  have  deprived  his  wife  of  property  which 
was  settled  to  her  use,  and  afterwards  jointly  enjoyed  by  her 
and  her  husband,  it  was  not  brought  in  any  manner  to  the  at- 
tention of  the  court  or  of  any  of  the  parties  to  the  proceedings; 
that  Keen  w^as  present  at  the  sale  of  the  property,  but  did  not 
then,  or  at  any  other  time,  intimate  that  complainants  of  any 
one  else  had  any  claim  to  the  property  whatever;  that  there 
were  judgments  against  E.  F.  Keen,  which  attached  to  said 
property  while  owned  by  him,  and  passed  to  W.  W,  Keen  & 
Co.,  who  had  notice,  with  said  liens  upon  it,  and  that  the  judg- 
ments against  W.  W.  Keen  also  attached,  and  were  liens 
thereon;  that  subsequently  to  the  conveyance  of  said  land  in 
severalty  to  Keen  by  Walker,  Keen  became  a  bankrupt,  and 
the  lands,  subject  to  the  liens  aforesaid,  passed,  by  operation  of 
law,  to  his  assignees  or  trustees;  that  the  judgments  against 
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him  were  more  than  sufficient  to  consume  all  the  lands  surren- 
dered by  him  in  bankruptcy;  that  the  lien  creditors  instituted 
a  suit  in  the  circuit  court  of  Pittsylvania  county  to  subject  said 
land  to  the  payment  of  their  debts;  but  upon  the  application 
of  the  trustees  in  bankruptcy,  and  some  of  the  creditors  pro- 
ceeding in  said  suit  were  stopped,  and  the  district  court  as- 
sumed jurisdiction,  and  convened  said  creditors  before  it. 
Afterwards  an  account  of  liens  on  the  real  estate  of  said  bank- 
rupt was  duly  taken,  and  said  lands  regularly  and  duly  de- 
creed to  be  sold  for  the  satisfaction  of  the  liens  upon  the 
same;  that  W.  G.  Banks  and  J.  D.  Coles  were  duly  and 
regularly  appointed  by  a  decree  of  said  court  to  make  sale 
of  said  lands,  and  in  pursuance  of  said  decree,  did  advertise 
and  sell  the  same;  that  the  creditors  of  E.  F.  Keen,  as  well 
as  W.  W.  Keen,  were  duly  convened  before  said  court,  and 
made  parties,  and  said  sales  were  duly  reported  and  con- 
firmed, and  deeds  directed  to  be  made  to  the  purchii^ers  ou 
the  payment  of  the  purchase  money ;  that  the  purchase  money 
was  afterwards  fully  paid  and  conveyances  made  to  the  re- 
spective purchasers;  that  there  was  no  other  property  from 
which  the  liens,  to  satisfy  which  the  land  was  sold,  against 
which  said  judgments  could  have  been  enforced,  and  said 
judgments  were  the  first  liens  on  said  lands;  that  they  had  no 
notice  or  knowledge,  in  any  manner  whatsoever,  of  any  claim 
of  complainants,  or  of  Mrs.  Dougherty,  or  of  the  estate  of 
James  C.  Moorman,  deceased,  to  said  land,  or  any  part  thereof, 
or  of  the  declaration  made  by  the  bankrupt  on  schedule 
'*B  1";  that  they  are  bona  Jide  purchasers  claiming  under  a 
decree  of  a  court  of  competent  jurisdiction  of  the  subject-mat- 
ter of  the  suit,  and  that  their  title  is  free  and  clear  of  the 
alleged  secret  trust  asserted  by  complainants;  that  the  pur- 
chasers at  the  bankrupt  sale  acquired  not  only  the  title  of  the 
bankrupt,  but  also  the  title  of  E.  P.  Keen,  and  that  they,  and 
those  claiming  under  them,  are  entitled  to  hold  said  lands  by 
the  same  right  that  the  judgment  creditors,  who  were  parties 
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to  said  matter  in  bankruptcy,  or  convened  before  the  court, 
might  have  asserted  against  the  said  lands,  and  received  the 
title  which  might,  in  any  event,  have  been  lawfully  subjected 
to  said  judgments,  and  are  not  responsible  for  the  application 
of  the  purchase-money  by  the  court;  that  the  declaration  of 
the  bankrupt  on  schedule  "B  1 "  was  merely  an  ex  parte  state- 
ment, not  regularly  or  formally  a  part  thereof,  and  not  such 
an  assertion  of  the  claim  of  complainants  as  would  bind  pur- 
chasers of  the  land  without  actual  notice  of  the  same;  that 
the  declaration  does  not  contain  such  a  description  of  the  lands 
claimed  to  have  been  purchased  on  behalf  of  complainants  as 
is  sufficient  to  have  warned  purchasers,  who  had  no  notice  of 
the  occupancy  of  the  land  by  Guerrant,  that  it  was  the  same 
land  derived  by  W.  W.  Keen  from  E.  F.  Keen,  or  to  have  put 
them  on  inquiry  as  to  the  truth  of  the  facts  therein  stated, 
unless  said  purchasers  had  had  notice  that  said  land  had  been 
occupied  or  owned  by  Guerrant;  that  the  interest  of  com- 
plainants, if  any  they  had,  were  represented  by  W.  W.  Keen, 
their  trustee,  and  he  being  a  party  to  the  bankrupt  proceed- 
ings, they  are  barred  thereby,  although  not  technically  parties 
themselves;  that  the  matter  is  res  adjudicata^  and  the  action  of 
the  bankrupt  court  cannot  be  collaterally  attacked ;  that  com- 
plainants' claim,  if  any  they  had,  is  adverse  to  the  trustees  in 
bankruptcy,  and,  not  having  been  prosecuted  within  two  years, 
is  barred  by  the  limitation  prescribed  by  the  bankrupt  act; 
that  said  claim  is  barred  by  the  fifteen  years'  limitation ;  that 
the  alleged  claim  of  complainants,  if  any  they  have,  is  not  a 
claim  to  the  land,  but  to  the  funds  which  they  allege  were  in- 
vested in  land,  and  that  the  claim  accrued  to  Moorman's  ad- 
ministrator, and  not  to  complainants;  that  the  estate  was  insol- 
vent, and  complainants  at  the  time  had  no  real  interest  in  the 
land;  that  the  funds  of  the  estate  belonged  to  the  administra- 
tor for  the  benefit  of  the  creditors,  as  well  as  the  heirs  and 
next  of  kin;  and,  though  it  may  not  have  been  known  at  the 
time,  it  has  been  subsequently  shown  that  the  estate  was  wholly 


Digitized  by 


Google 


470  Moorman  v.  Arthur. 

Opinion. 

insolvent,  and  the  claim  \s  barred  by  the  statute  of  limitations, 
because  the  administrator  failed  to  institute  suit  for  the  recov- 
ery  of  the  same  within  five  years;  that  the  lapse  of  time  and 
laches  of  complainants,  if  not  barred  otherwise,  should  pre- 
clude them  from  setting  up  the  claim  they  now  make.  To 
sustain  their  contention  that  there  were  no  assets  of  the  estate 
of  Moorman  to  invest  in  land,  to  show  that  the  estate  was  in- 
solvent, and  the  declaration  of  Keen,  in  schedule  "B  1,"  was 
untrue,  they  refer  to  the  record  in  the  creditors'  suit  of  Soyars 
and  others  v.  Moorman's  Administrator  and  others,  brought  in 
Pittsylvania  circuit  court  in  1872,  in  which  the  administrator, 
Keen,  was  examined  as  to  what  became  of  the  property  of  his 
intestate,  and  stated  that  it  was  lost  by  the  results  of  the  war; 
that  the  real  estate  of  Moorman  was  sold,  and  the  proceeds 
applied  to  the  payment  of  his  debts,  leaving  large  amounts 
still  due  and  unpaid.  They  also  refer  to  the  suit  of  complain- 
ants against  R.  W.  Lawson  to  show  that  the  contention  of 
complaiiiants  there  is  inconsistent  with  the  claim  asserted  by 
them  here. 

The  last-named  case  is  reported  in  86  Virginia,  880,  but  the 
admissibility  of  the  record  referred  to  is  excepted  to  by  com- 
plainants, and,  from  the  view  I  take  of  these  causes,  need  not 
be  noticed  further. 

From  the  foregoing  summary  of  the  contents  of  complain- 
ants' bills  it  will  be  observed  that  their  contention  is  that 
the  262  J  acres  of  land,  known  as  the  "Jones"  tract,  was  pur- 
chased by  W.  W.  Keen  as  administrator  of  their  father's 
estate,  and  with  its  assets,  and  for  its  benefit,  as  an  invest- 
ment; that  this  tract  was  afterwards  exchanged  by  said  ad- 
ministrator with  T.  D.  F.  Guerrant  for  the  "Tunstall  Hill" 
property,  also  for  the  benefit  of  said  estate,  and  that  while  the 
legal  title  to  said  property  was  taken  in  the  name  of  W.  W. 
Keen  individually,  a  resulting  trust  nevertheless  arose  for  the 
benefit  of  the  estate;  that  the  property  was  afterwards  listed 
by  Keen  in  his  schedules  in  bankruptcy,  but  with  the  declara- 
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tion  of  the  trust  aforesaid  written  thereon,  which  affected  the 
purchasers  of  the  property  under  the  proceedings  in  bank- 
ruptcy, and  all  claiming  title  through  or  under  them  with  no- 
tice. It  will  also  be  observed  that  the  answers  deny  the  exist- 
ence of  the  trust,  or,  if  it  existed,  that  the  defendants  had 
either  actual  or  constructive  notice  of  it.  Before  considering 
these  questions,  upon  which,  in  my  judgment,  the  causes  hinge, 
it  will  be  proper  to  notice  some  of  the  other  points  which  have 
been  raised  and  discussed. 

It  is  argued  that  if  the  claim  of  complainants  be  true — that 
the  trust  existed ;  that  the  bankrupt  court  never  acquired  juris- 
diction either  of  the  property  or  parties,  and  that  the  sales 
under  its  decrees  were  nullities — complainants  had  a  full  and 
complete  remedy  at  law,  and  should  have  proceeded  by  action 
of  ejectment,  and  that  this  court  has  no  jurisdiction  of  this 
controversy,  it  is  sufficient  to  say  that  the  title  of  complainants, 
if  any  they  have,  is  equitable,  not  legal,  and  that  they  seek  to 
set  up  and  enforce  a  trust  of  which  a  court  of  equity  alone  has 
jurisdiction. 

Again,  the  question,  "  For  whose  benefit  did  the  trust  re- 
sult?'' has  elicited  much  discussion,  the  contention  of  the 
defendants  being  that  it  resulted,  if  at  all,  to  W.  W.  Keen  as 
administrator  of  J.  C.  Moorman,  deceased,  or  to  the  creditors 
of  his  estate.  It  would  seem  clear  that  neither  position  is  ten- 
able. The  administrator,  by  converting  the  personalty  into 
real  estate,  put  it  beyond  his  reach,  and  the  creditors  cau  in  no 
sense  be  said  to  have  title  either  to  the  personal  assets  or  their 
product.  Theirs  was  a  mere  right  to  subject  it  to  the  payment 
of  their  debts;  nothing  more.  They  might,  by  proper  process, 
have  reached  the  personalty  in  the  hands  of  the  administrator 
before  conversion,  and  had  it  applied  in  discharge  of  their 
debts,  or,  after  conversion,  they  might  have  proceeded  against 
the  administrator  and  his  bondsmen,  and  held  him  and  them 
responsible  for  his  devastavit;  or  they  might  have  followed  and 
subjected  the  property  into  which  the  personalty  was  converted, 
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through  the  medium  of  a  court  of  equity,  to  the  payment  of  . 
their  debts.  But  under  no  conceivable  circumstances  would 
the  title  either  to  the  personalty  or  realty,  by  operation  of  law, 
devolve  upon  them.  If  the  personalty  had  not  been  converted, 
subject  to  liability  for  payment  of  debts,  it  would  have  passed 
to  the  widow  and  children  of  the  decedent  in  the  proportion 
of  one-third  to  the  former  and  the  residue  to  the  latter.  And 
surely  it  cannot  be  maintained  that  the  relations  and  rights  of 
these  parties,  quoad  the  property  in  w^hich  the  personalty  was 
invested,  were  changed  or  altered  by  the  conversion.  It  is 
earnestly  insisted  that  the  questions  upon  which  this  court  is 
asked  to  pass  have  been  adjudicated  by  the  district  court  of 
the  United  States  for  the  district  of  Virginia,  in  re,  W.  W. 
Keen,  bankrupt;  that  the  decrees  and  orders  of  that  court, 
whether  right  or  wrong,  are  final  and  conclusive,  and  consti- 
tute an  absolute  bar  to  the  claim  which  complainants  are  now 
prosecuting  and  seeking  to  enforce  here.  Whilst  this  has  been 
the  '*  bloody  ground,"  as  I  may  say  of  the  case,  and  counsel 
have  shown  much  learning  and  research  in  its  discussion,  it 
seems  to  me  to  lie  within  narrow  compass,  to  depend  upon 
principles,  the  justness  ot  which  must  be  allowed,  and  is  of 
easy  solution.  I  take  it  to  be  a  fundamental  principle  of  law, 
requiring  no  citation  of  authorities  to  sustain  it,  that  in  order 
for  the  decrees  of  a  court,  of  either  special  or  general  jurisdic- 
tion, to  be  binding  (unless  in  pure  proceedings  in  rem)  two 
things  are  necessary:  It  must  have  jurisdiction  of  the  person 
and  of  the  subject-matter.  The  rule  is  founded  upon  princi- 
ples of  reason  and  justice,  and  the  instances  in  which  it  has 
been  violated  have  met  with  the  unqualified  disapproval  and 
condemnation  of  the  courts.  In  Underwood  v.  McVeigh,  23 
Gratt.,  418,  Christian,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "The  sentence  of  condemnation  and  sale  was  a  nullity- 
void  in  ioto.  It  was  rendered  absolutely  void  by  the  act  of  the 
court  in  refusing  to  permit  McVeigh  to  appear  and  be  heard. 
The  authorities  on  this  yeint  are  overwhelming,  and  the  deci- 


Digitized  by 


Google 


Moorman  v.  Arthur.  473 

Opinion. 

sions  of  all  the  tribunals  of  every  country  where  an  enlight- 
ened jurisprudence  prevails  are  all  one  way.  It  lies  at  the  very 
foundation  of  justice  that  every  person  who  is  to  be  affected 
by  an  adjudication  should  have  the  opportunity  of  being  heard 
in  defence,  both  in  repelling  the  allegations  of  fact  and  upon 
the  matter  of  law,  and  no  sentence  of  any  court  is  entitled  to 
the  least  respect  in  any  other  court,  or  elsewhere,  when  it  has 
been  pronounced  ex  parte  and  without  opportunity  of  defence, 
an  examination  of  both  sides  of  the  question,  and  deliberation 
between  the  claims  and  alle;]^ations  of  the  contending  i)arties 
have  been  deemed  essentially  necessary  to  the  proper  adminis- 
tration of  justice  by  all  nations  and  in  every  stage  of  social  exis- 
tence." (See,  also,  Robinson's  Pr.,  7th  Vol.,  page  52,  and  Ray 
V.  Noseworthey,  23  Wall.,  136.)  Now,  while  it  may  be  difficult 
in  every  case  to  answer  the  query  of  one  of  the  learned  coun- 
sel for  the  defendants,  arguendo,  as  to  "  who  are  parties  to  a 
proceeding  in  bankruptcy,"  it  is  very  clear  that  complainants 
were  not  in  the  matter  of  W.  W.  Keen,  bankrupt.  There  is 
DO  evidence  or  even  pretence  that  they  ever  appeared,  either 
in  person  or  by  counsel,  or  that  any  process  or  notice  from  the 
bankrupt  court  ever  emanated  against  them,  by  publication  or 
otherwise.  This  is  virtually  conceded ;  but  the  contention  is 
that  they  were  represented  by  W.  W.  Keen,  either  as  admin- 
istrator of  their  father's  estate,  or  as  their  t'-ustee.  He  cannot 
be  said  to  have  been  a  party  in  either  capacity.  lie  was  a 
party  lor  the  purpose  of  obtaining  a  discharge  from  bis  debts, 
and  for  none  other,  and  was  discharged  June  4th,  1869,  as  ad- 
ministrator. As  has  been  stated,  his  power  over  the  subject- 
matter  ceased  when  he  converted  the  personal  assets  of  his 
intestate  into  real  estate.  Both  as  administrator  and  trustee, 
his  interest  was  adverse  to  that  of  complainants.  It  would 
have  been  a  case  of  committing  the  lamb  to  the  care  of  the 
wolf.  He  would  have  had  to  play  the  double  role  of  plaintiff" 
and  defendant  at  the  same  time.  But  I  do  not  understand 
that  the  doctrine  of  representation  applies  in  Virginia  between 
Vol.  xc— 60 
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trustee  and  cestui  que  trusty  so  as  to  hold  the  latter  concluded 
by  decrees  in  cases  in  which  the  trustee  is  a  party,  hut  the 
cestui  que  trust  is  not.  (Sands'  Suit  in  Eq.,  page  197 ;  Richard- 
son V.   Dads  and  Wife,  21  Gratt.,  706.) 

The  extent  to  which  the  bankrupt  court  acquired  jurisdic- 
tion over  the  subject  matter  of  this  suit,  and  the  effect  of  its 
decrees  in  relation  thereto  upon  complainants,  will  be  consid- 
ered later  on  and  in  a  different  connection ;  hut  the  fact  that 
said  court  had  no  jurisdiction  of  complainants,  deprives  said 
decrees  of  the  effect  claimed  for  them  by  the  defendants  of 
having  adjudicated  the  rights  sought  to  be  litigated  here,  and 
of  per  se  constituting  a  bar  to  complainants'  claim.  The  de- 
fendants further  claim  that  complainants'  suits  are  barred  by 
the  acts  of  limitations  prescribed  by  section  5057  of  the  Re- 
vised Statutes  of  the  United  States,  which  declares  that  "  no 
suit,  either  at  law  or  in  equity,  shall  be  maintainable  in  any 
court  between  an  assignee  in  bankruptcy  and  a  person  claiming 
an  adverse  interest,  touching  any  property  o?  rights  of  projv 
erty  transferrable  to  or  vested  in  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the  cause  of  action  ac- 
crued for  or  against  such  assignee."  It  will  be  observed  that 
this  section  in  terms  applies  only  to  suits  by  or  against  an  as- 
signee. The  assignee  in  bankruptcy  of  W.  W.  Keen  is  not  a 
party  to  these  suits  (nor  am  I  prepared  to  say  he  is  a  necessary 
party),  and  the  limitation,  therefore,  does  not  apply.  Nor  does 
the  fifteen  years'  limitjition  prescribed  by  the  Virginia  statute 
operate  as  a  bar  to  the  suits.  W,  A.  Moorman,  the  eldest  son 
of  J.  C.  Moorman,  deceased,  became  of  age  October  15,  1877, 
and  cause  No.  2  was  l)rought  April  25,  1887,  within  less  than 
ten  years  afler  he  obtained  his  majority.  It  is  also  insisted 
that  complainants  have  been  guilty  of  such  laches  and  delay  in 
asserting  their  claim  as  should  preclude  them  from  recovery  in 
a  court  of  equity.  They  were  informed  of  the  facts  upon 
whicli  they  base  their  right  to  recover,  by  their  counsel,  in 
April,  1886,  and,  as  has  been  seen,  the  second  suit  was  brought 
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about  one  year  thereafter,  while  the  first  was  brought  within 
seven  months,  and  it  is  not  shown  that  the  defendants  have 
been  put  to  any  disadvantage  by  loss  of  evidence  or  otherwise 
in  the  interval  of  time  that  elapsed  between  the  reception  of 
the  information  and  the  institution  of  the  suits.  "It  is  well 
settled  that  laches  cannot  be  predicated  of  those  who  are  igno- 
rant of  their  rights.  Such  a  defence  i.'^,  in  equity,  only  per- 
mitted to  defeat  an  acknowledged  right  on  the  ground  of  it 
affording  evidence  that  the  right  has  been  abandoned.  Acqui- 
escence cannot  be  imputed  in  the  absence  of  all  knowledge  of 
the  facts  of  which  it  is  predicated."  Rowe  v.  Bentley,  29  Gratt., 
763 ;  Lamar's  Ex'or  v.  Hale,  79  Va.,  164. 

''Estoppel  from  acquiescence,"  said  the  Court  of  Appeals  in 
Green's  AdmW  v.  Thompson,  ^c,  84  Va.,  411,  "  must  rest  upon 
actual  knowledge  of  the  wrongful  act,  its  injurious  effects,  and 
unreasonable  delay."  (See,  also,  TunstaWs  AdmW  v.  WitherSy 
86  Va.,  892,  and  Pomeroy's  Eq.  J.,  2d  vol.,  §  817.)  The  case 
affords  no  ground  for  the  application  of  the  equitable  bar  arising 
from  laches,  acquiescence,  and  lapse  of  time ;  but  what  has 
been  said  on  this  subject  applies  only  to  the  alleged  claim  of 
complainants  as  heirs  and  distributees  of  James  C.  Moorman, 
deceased,  and  not  as  claimants  through  their  mother.  The 
case  stands  on  a  wholly  ditterent  footing  as  to  Mrs.  Moorman's 
interest.  She  was  fully  apprised  of  all  her  rights  from  the 
first— when  she  was  discovert,  in  the  lifetime  and  before  the 
bankruptcy  of  W.  W.  Keen,  and  no  valid  excuse  is  offered  for 
her  failure  to  prosecute  her  alleged  rights.  If  the  contention 
of  complainants  be  true,  all  that  was  needful  was  a  request 
that  her  father  and  trustee,  W.  W.  Keen,  execute  the  trust  in 
him  for  the  benefit  of  herself  and  children,  and  had  he  refused 
she  was  armed  not  only  with  such  evidence  as  has  been  ad- 
duced here,  but  with  her  own  and  her  father's,  the  chief  actor 
in  the  drama,  to  sustain  her.  '•  She  was  silent  when  she  ought 
to  have  spoken,  and  she  will  not  be  heard  to  speak  when  she 
ought  to  be  silent."     The  converse  of  the  doctrine  laid  down 
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in  the  cases  of  Bowe  v.  BeiUlei/,  29  Gratt.,  763,  Ac,  cited  above, 
applies  with  full  force  to  the  claimants  of  the  alleged  interest 
of  Mrs.  Moorman,  and  if  no  other  defence  save  that  of  laches 
was  interposed  it  would  defeat  a  recovery.  Having  noticed 
briefly  the  several  special  defences  relied  on  by  the  defendants, 
we  come  now  to  consider  the  two  main  questions  in  the  ease: 

1st.  Is  the  resulting  trust,  as  set  forth  in  the  bills,  estab- 
lished? and — 

2d.  Are  the  defendants  bona  fide  purchasers  for  valuable 
consideration  and  without  notice  ? 

We  will  consider  these  in  the  order  stated.  It  is  contended 
that  W.  W.  Keen  first  declared  the  trust  sought  to  be  enforced 
in  1863,  and  the  evidence  chiefly  relied  on  to  prove  his  decla- 
rations is  that  of  James  M.  Walker  and  T.  D.  F.  Guerrant 
As  an  objection  is  raised  to  the  competency  of  these  witnesses, 
that  question  must  first  be  determined.  It  is  contended  that 
they  are  parties  to  this  suit;  were  parties  to  the  original  trans- 
actions, and  participated  in,  and  by  their  co-operation  enabled 
Keen,  the  administrator  of  Moorman,  to  commit  the  devastaoitj 
and  would  be  liable  over  to  the  defendants  in  the  event  of  a 
recovery  by  complainants,  and  further,  that  Walker  is  respon- 
sible in  his  warranty  of  title  in  his  conveyance  to  Keen. 

It  will  be  remembered  that  Walker  and  Guerrant  were  not 
originally  made  parties  to  these  suits;  but,  upon  the  filing  of 
the  demurrer  of  Bethell,  it  was  suggested  that  they  were 
necessary  parties,  and  at  the  June  term,  1889,  they  were  made 
parties  without  objection.  The  court  at  that  time  was  unac- 
quainted with  the  record,  and,  acting  upon  the  statements  at 
bar,  admitted  them  as  parties  without  any  consideration  as  to 
the  necessity  for  so  doing.  At  the  January  term,  1891,  they 
filed  disclaimers,  and  set  up  their  discharges  in  bankruptcy  in 
bar  of  any  liability  that  might  attach  to  them,  and  moved  that 
the  bills  be  dismissed  as  to  them.  The  court,  still  not  having 
examined  the  records,  and  not  being  sufliciently  acquainted 
with  their  contents  to  pass  intelligently  upon  the  question,  had 
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the  motion  noted,  but  postponed  action  upon  it.  No  relief  is 
sought  in  these  suits  against  either  of  said  defendants;  but, 
on  the  contrary,  the  complainants  are  thoroughly  committed 
to  the  pursuit  alone  of  the  property  into  which  they  allege  the 
assets  of  their  father's  estate  were  converted.  Nor  is  it  clear  that 
the  bills  could  have  been  so  framed  as  to  have  attempted  the 
pursuit  of  the  property  involved,  and  of  Walker  and  Guerrant, 
by  reason  of  their  alleged  participation  in  the  devastavit  of 
Keen,  without  being  open  to  the  objection  of  multifariousness. 
I  can  conceive  of  no  other  reason  for  making  them  parties, 
save  to  exclude  their  testimony  already  taken  in  cause  No.  1, 
and  to  prevent  their  examination  in  cause  No.  2.  It  is  by  no 
means  plain  that  their  connection  with  the  transaction  was  of 
such  a  character  as  to  render  them  responsible  to  complainants 
originally,  or  to  the  defendants  by  way  of  subrogation  in  the 
event  complainants  should  prevail.  But  they  rely  upon  their 
discharges  in  bankruptcy,  as  above  stated.  (See  on  this  sub- 
ject Neal  V.  Clarky  96  XJ.  S.  R.,  704,  and,  as  to  their  compe- 
tency, authorities  cited  in  Mr.  Christian's  note.)  Their 
liability,  if  any,  is  too  contingent  and  remote  to  render  them 
incompetent  as  witnesses.  The  exception  to  their  competency 
should  be  overruled,  and  their  motion  that  both  bills  be  dis- 
missed as  to  them  should  be  sustained. 

It  is  properly  conceded  that  a  resulting  trust  may  be  estab- 
lished by  parol  evidence.  The  authorities  are  all  to  that  effect. 
It  is  also  true  that  if  a  trust  be  impressed  upon  one  piece  of 
property,  which  is  afterwards  exchanged  for  other  property, 
the  trust  follows,  and  the  latter  is  affected  with  the  same  trust. 
Cock  V.  Lullis^  18  Wall.,  342;  Overseers  of  the  Poor  v.  Bank  of 
7a.,  2Gratt.,  651;  Tabb  v.  Cabell,  17  Gratt,  160;  Oliver  v. 
Piatt,  3  How.  486;  Cook  v.  Wallace,  18  Wall.,  341.  But  it  is 
equally  as  well  settled  that  the  evidence  to  establish  the  trust 
must  be  clear,  cogent,  and  explicit.  Dyer  v.  Di/er,  Leading 
Cases,  335,  338;  Miller,  ^c.  v.  Blose's  Ex' or,  30  Gratt.,  747; 
Jennings  v.  Shadkett,  30  Gratt.,  766;  1  Perry  on  Trusts,  sec. 
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127;  Sugden  on  Vendors,  708:  Phelps  v.  Seeley,  22  Gratt.,  529. 
And  the  trust  must  be  proved  as  alleged.  Dyer  v.  JDyer,  supra^ 
citing  Andrew  v.  Fontaine^  2  Stockton's  Ch'y  R.,  91.  It  will 
be  observed  that  to  establish  the  trust  complainants  rely  wholly 
upon  the  declarations  of  W.  W.  Keen  as  made  to  Mrs.  Jones, 
T.  D.  F.  Querrant,  and  James  M.  Walker,  and  the  circum- 
stances. (I  allude  now  to  the  declarations  alleged  to  have  been 
made  in  the  full  of  1863,  and  not  to  that  written  on  Schedule 
"  B  1,"  which  will  be  noticed  later  on.)  It  will  be  remem- 
bered that  the  bill  in  cause  No.  1  charges  that  the  "Jones" 
tract  was  exchanged  by  Keen  with  Guerrant  for  all  the  prop- 
erty embraced  in  the  deed  of  January  22,  1864,  from  E.  F. 
Keen  and  wife  to  W.  W.  Keen  &  Co.,  embracing  not  only  the 
**  Tunstall  Hill "  property,  but  also  the  lower  ferry  over  Dau 
river,  with  the  land  attached,  amounting  in  all  to  92J  acres. 
While  all  the  evidence  shows  that  W.  W.  Keen  &  Co.  only 
sold  Guerrant  a  part  of  this  property,  witnesses  varying  in 
their  opinions,  as  to  how  much,  though  the  weight  of  evidence 
would  seem  to  show  sixty-odd  acres. 

In  cause  No.  2,  in  the  light  of  evidence  taken  in  cause  No. 
1,  the  charge  is  that  the  ''Jones"  tract  was  exchanged  with 
Guerrantfor  the  sixty  acres,  butthatW.W.  Keen, finding  himself 
largely  indebted  to  the  Moorman  estate  as  its  administrator, 
elected  to  hold  the  residue  of  the  92J  acres,  having  bought  out 
the  interest  of  his  partner,  Walker,  therein  in  trust  for  that 
estate.  It  may  be  remarked  in  passing  that  there  is  not  a  par- 
ticle of  evidence  to  sustain  this  allegation,  and  attempt  to 
reconcile  the  discrepancy  in  the  bills,  and  to  sustain  the  decla- 
ration of  Keen  in  Schedule  "B  1."  The  witnesses — Mrs. 
Jones,  Guerrant,  and  Walker — testify  as  to  the  declarations 
alleged  to  have  been  made  nearly  a  quarter  of  a  century  before, 
when  war  was  flagrant,  and  men's  minds  so  disturbed  by  pass- 
ing events  and  the  condition  of  the  country  that  they  ceased 
to  apply  customary  business  methods  to  transactions  of  vital 
importance — e.  ^.,  Guerrant  purchased  the  "Tunstall  Hill" 
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property,  for  which  he  paid  ,  investing  his  all,  slaves 

and  tobacco  therein,  and  took  no  conveyance.  He  afterwards, 
in  1864,  exchanged  this  property  for  the  "Jones"  tract,  and 
obtained  no  title  until  February  6,  1867. 

Mrs.  Jones  was  surrounded  by  a  family  of  eleven  helpless 
children,  which  absorbed  her  attention,  while  Walker,  a  man 
of  large  affairs,  was  engaged  in  manufacturing  tobacco,  bank- 
ing, farming,  trading  in  lands,  negroes,  Ac,  and  operating  in 
a  territory  extending  from  Virginia  to  Georgia.  It  is  proper 
to  look  to  the  surroundings  of  these  witnesses  with  the  view 
of  determining  the  weight  to  be  attached  to  their  recollection 
of  a  transaction  which  did  not  particularly  concern  them,  and 
to  which  they  speak  twenty-odd  years  after  the  fact.  It  is, 
therefore,  not  surprising  that  we  find  their  statements,  as  to 
what  Keen's  declarations  were,  variant  and  irreconcilable. 
Mrs.  Decatur  Jones,  the  sister  of  Keen  and  great  aunt  of  com- 
plainants, was  examined  in  both  cases — the  first  time,  Decem- 
ber 21,  1886;  the  second,  September  30,  1887 — and  yet,  upon 
the  second  examination,  she  remembered  nothing  and  would 
swear  to  nothing.  In  her  first  deposition  she  proves  the  sale 
of  the  "  Jones  "  tract  to  Keen,  but  at  what  time  she  cannot 
say  "  to  save  her  life."  She  says  the  consideration  was  $26,000 
or  130,000  in  Confederate  money;  that  she  received  the  last 
payment,  $5,000,  herself  (the  charge  is  that  it  was  a  cash  sale); 
that  it  was  paid  to  her  in  bank  notes  at  the  residence  of  Mrs. 
Holcombe,  in  Danville,  by  "Jim  Walker."  She  says  her 
brother,  W.  W.  Keen,  afterwards  asked  why  she  got  after 
Walker  about  this  money ;  that  it  was  the  last  payment  and 
he  had  intended  to  make  them  wait  for  it.  Walker,  on  the 
•contrary,  says:  "  My  recollection  is,  in  the  spring  of  1864,  or 
early  in  the  year  1864,  W.  W.  Keen  requested  me  to  pay  Mrs. 
Decatur  Jones  $5,000,  and  I  gave  her  the  check  of  W.  W. 
Keen  &  Co.  for  that  amount.  About  the  time  this  check  was 
given  W.  W.  Keen  informed  me  that  he  owed  $5,000,  balance 
on  the  purchase  of  the  Decatur  Jones  land,  and  requested  me 
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to  give  the  check,  and  I  charged  it  to  his  individual  account 
on  the  books  of  W.  W.  Keen  &  Co."  In  his  second  deposi- 
tion he  says  prior  to  the  payment  of  the  $5,000,  W.  W.  Keen 
asked  hira  to  make  it,  and  that  he  gave  Mrs.  Jones  the  firm- 
check  in  the  office  of  their  tobacco  factory  on  Bridge  street. 
Now,  it  will  be  observed  that  about  this  transaction,  every  whit 
as  likely  to  have  fastened  itself  upon  their  memories  as  the 
declarations  of  Keen,  these  two  witnesses  contradict  each  other 
throughout.  Mrs.  Jones  says  the  payment  was  in  bank  notes 
at  Mrs.  Ilolcombe's,  and  that  Keen  chided  her  for  "  getting 
after  "  Walker  about  it.  Walker  says  the  payment  was  by  the 
check  of  W.  W.  Keen  &  Co.,  made  in  the  office  of  their  fac- 
tory, and  at  the  request  of  Keen.  They  not  only  contradict 
each  other,  but  both  contradict  the  charges  of  the  bills  and  the 
written  statement  of  Keen  that  he  bought  the  "  Jones  "  tract 
"  for  the  sum  of  $30,000  in  Confederate  money,  which  he  paid 
in  cash  and  with  money  arising  from  the  sales  of  tobacco  be- 
longing to  said  estate."  All  that  Mrs.  Jones  can  be  induced 
to  say  looking  to  the  establishment  of  a  trust  in  the  "  Jones  " 
tract,  though  hard  pressed  by  counsel,  is :  "I  do  not  like  to 
say,  because  I  cannot  recollect  well  enough  to  take  an  oath.  I 
always  understood  that  he  (W.  W.  Keen)  bought  it  (the 
"Jones"  tract)  for  Nannie  Moorman,"  and  they  made  the 
deed  to  Querrant,  because  she  understood  that  Keen  had 
swapped  the  "  Jones "  tract  to  him  for  the  "  Tunstall  Hill'* 
property,  but  she  was  not  present. 

In  answer  to  the  direct  and  suggestive  question :  "  Did  Mr. 
Keen  ever  state  to  you  that  he  bought  this  property  for  James 
C.  Moorman's  estate?  "  She  answers  :  "  It  has  been  so  long  I 
would  not  like  to  swear  to  that  effect."  She  proves  no  decla-- 
ration  of  trust  by  Keen.  Dr.  Querrant  is  also  examined  in 
both  cases.  He  proves  his  purchase  of  the  "  Tunstall  Hill  " 
property  from  Keen  &  Walker  in  the  fall  of  1863,  and  thinks 
he  held  it  until  the  fall  of  1864,  when  he  exchanged  it  with 
W.  W.  Keen  for  the  "  Jones  "  tract.     Keen  gave  him  as  a 
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reason  for  the  swap  that  he  wanted  it  for  his  daughter,  Mrs. 
Moorman;  that  she  was  a  widow,  and  he  did  not  want  her 
exposed  on  that  farm  in  the  country  so  far  from  him,  because 
it.  was  located  and  surrounded  in  a  community  which  was 
largely  negroes,  large  negro  quarters,  and,  during  war  times 
she  would  have  no  protection.  "  That  commenced  the  trade; 
was  the  opening,  preparing  our  minds  for  the  trade.  *  *  ♦ 
And  in  the  same  conversation  he  stated  he  had  purchased  the 
*  Jones '  tract  for  his  daughter,  Mrs.  Moorman."  This  conver- 
sation was  in  1864.  He  was  first  examined  February  2,  1887, 
and  his  second  examination  September  30  of  the  same  year,  is 
substantially  the  same.  In  point  of  fact,  Mrs.  Moorman  never 
lived  either  on  the  "  Jones  "  tract  or  the  "  Tunstall  Hill "  prop- 
erty, but  her  husband  owned  a  residence  in  Danville,  which 
was  sold  years  after  the  war  in  the  suit  of  SoyarSy  ^c,  v.  Moor- 
marCs  Heirs,  ^c,  on  February  24, 1887. 

James  M.Walker  was  first  examined,  and  says:  "To  the 
best  of  my  recollection,  in  1863,  W.  W,  Keen  had  frequent 
conversations  with  me  in  regard  to  the  investment  of  some 
money  that  he  held  belonging  to  the  estate  of  James  C.  Moor- 
man, deceased,  and  my  recollection  is  that  some  time  after  the 
frequent  conversations  he  informed  me  that  he  had  purchased 
a  tract  of  land  from  Decatur  Jones  for  the  estate  of  James  C. 
Moorman,  deceased.  My  recollection  is  that  this  information 
was  given  me  in  1863.  I  can't  say  what  time  I  advised  him, 
but  it  was  prior  to  the  purchase  of  the  property  from  Decatur 
Jones.  I  don't  think  he  held  it  (the  "Jones''  tract)  very  long. 
W.  W.Keen  informed  me  that  he  had  traded  the  Decatur  Jones 
property  with  Dr.  T.  D.  F.  Guerrant  for  the  Tunstall  property. 
I  think  this  transaction  was  in  the  latter  part  of  1863.  I  know 
the  trade  was  made,  and  Keen  took  possession  of  the  Tunstall 
property  after  that." 

In  answer  to  question  12 :  "  Do  you  know  whether  W.  W. 
Keen,  prior  to  the  summer  of  1864,  received  any  moneys  as 
administrator  of  James  C.  Moorman,  deceased  "  ?  He  says : 
Vol.  xc — 61 
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''  My  recollection  is  that  I  was  one  of  the  appraisers  of  Jam^s 
C.  Moorman's  estate;  that  he  had  considerable  quantity  of 
manHifactured  tobacco,  leaf  tobacco,  and  other  personal  prop- 
erty, and  that  W.  W.  Keen  realized  money  for  the  sale  of  that 
tobacco,  and  I  think  that  this  was  prior  to  the  summer  of  1864." 
*^I  think  the  date  of  the  purchase  of  the  'Jones'  farm  was 
early  in  the  fall  of  the  year  1863." 

In  answer  to  the  question,  if  he  knew  to  what  end  or  pur- 
purpose  Keen  held  the  "Tunstall  Hall"  property,  he  answers: 
"  I  do  know,  and  derived  my  information  from  W.  W.  Keen. 
My  recollection  is  that  in  the  latter  part  of  the  year  1863,  or 
early  in  the  fall  of  1863,  W.  W.  Keen  informed  me  that  he 
had  exchanged  the  Decatur  Jones  tract  of  land  with  Dr.  T.  D. 
F.  Guerrant  for  the  estate  of  James  C.  Moorman,  deceased." 

He  was  again  examined  September  30,  1887,  and  says:  "As 
stated  before,  W.  W.  Keen  consulted  me  as  to  how  he  should 
invest  this  money  belonging  to  the  estate  of  J.  C.  Moorman, 
deceased,  and  did  inform  me  that  he  had  made  the  purchase 
of  the  "Jones"  tract  of  land  for  the  estate  of  J.  C.  Moorman, 
deceased.  I  don't  recollect  that  he  had  any  special  reference 
to  any  special  money  that  he  purchased  it  with  Moorman's 
estate,  or  any  other  money." 

The  foregoing  are  extracts  from  the  depositions  bearing  di- 
rectly upon  the  point  under  discussion.  Can  it  be  fairly  pre- 
dicted of  them  that  they  clearly  and  explicitly  establish  the 
charges  of  either  bill  ?  They  show  that  only  a  part  of  the 
92|-acre  tract,  claimed  to  have  been  exchanged  by  Dr.  Guer- 
rant with  Keen  for  the  "Jones"  tract,  ever  belonged  to  him. 
Again,  Mrs.  Jones  "always  understood"  (from  whom  it  does 
not  appear),  that  her  brother,  W.  W.  Keen,  bought  the 
"Jones"  tract  for  his  daughter,  Mrs.  Moorman.  And  Dr. 
Guerrant  distinctly  testifies  that  Keen  told  him  he  purchased 
it  for  his  daughter,  Mrs.  Nannie  Moorman,  not  for  complain- 
ants, not  for  the  Moorman  estate,  or  with  its  assets,  but  for  his 
daughter.     Walker,  with  equal  pertinacity  of  statement,  says 
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Keen  told  him  he  was  going  to  buy  it  for  the  Moorman  estate, 
and  afterwards  that  he  had  done  so.  Now,  which  of  these 
statements  is  to  be  adopted?  If  the  former,  the  trust  re- 
sulted in  favor  of  Mrs.  Moorman,  who  knew  of  her  rights  and 
failing  to  assert  them  until  the  rights  of  others  intervened, 
and  those  claiming  under  her  are  estopped  from  doing  so  now. 
It  may  have  been  laudable  in  her  to  remain  silent  and  permit 
her  father  to  hold,  use  and  enjoy  her  property,  and  finally  to 
surrender  it  in  bankruptcy,  rather  than  to  assert  her  rights  and 
be  disowned  by  him;  but  she  cannot  visit  the  consequences  of 
such  a  course  upon  the  defendants.  But  is  it  incumbent  upon 
a  court  to  undertake  to  reconcile  the  serious  conflict  in  the 
testimony,  and  to  adopt  that  of  Walker  rather  than  of  Mrs. 
Jones  and  Dr.  Querrant,  and,  too,  against  that  justly  favored 
class  in  equity,  purchasers  for  value,  and  without  notice  ?  Or, 
if  it  be  insisted  that  Keen  made  both  statements,  do  his  incon- 
sistent statements  furnish  a  safe  guide  to  a  mind  in  search  of 
truth  ?  Aside  from  these  declarations  the  circumstances  would 
seem  to  re|>el  the  presumption  that  the  assets  ot  the  Moor- 
mans' estate  paid  for  the  "Jones"  tract.  The  witnesses  all 
agree  that  the  purchase  was  in  1863,  and,  they  claim,  for  cash. 
It  is  undisputed  that  Moorman  died  i^ovember  8,  1863,  and 
that  Keen  qualified  as  administrator  at  the  county  court  of 
Pittsylvania  following  (November  16th).  There  is  no  evidence 
that  he  left  any  ready  money.  To  the  contrary.  Walker,  one 
of  the  appraisers,  testifies  as  to  what  the  estate  consisted  of, 
and  nd  money  is  mentioned ;  and,  as  has  been  seen.  Keen,  in  his 
statement  in  schedule  "B  1,"  says  he  had  in  his  hands  "  large 
sums  of  Confederate  money  arising  from  the  sales  of  tobacco 
belonging  to  the  estate."  The  inference  is  a  reasonable  one, 
from  the  amount  of  the  penalty  of  the  administrator's  bond, 
$300,000,  that  the  personal  estate  was  estimated  at  half 
that  amount.  But  it  would  be  unreasonable  and  against  ex- 
perience that  a  personal  representative,  qualifying  after  the 
middle  of  November  upon  the  estate  of  a  deceJeut  who  lelt 
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no  ready  money,  could  have  sold  property  and  collected  money 
sufficient  to  have  made  a  cash  purchase  of  land  that  year  for 
$25,000  or  $30,000  for  the  estate.  The  sale  of  tobacco,  too, 
must  have  been  after  the  inventory  was  taken,  otherwise  the 
money  would  have  been  inventoried  in  place  of  the  tobacco. 
And  yet  we  must  conclude  either  that  Keen  did  make  sales  and 
collections,  as  supposed,  to  sustain  the  theory  that  the  "Jones" 
tract  was  bought  and  paid  for  with  the  money  of  Moorman's 
estate,  for  all  the  witnesses  una  voce  locate  the  date  of  sale  in 
the  fall  of  1868,  and  Walker  early  in  the  fall,  which  would 
make  it  antedate  not  only  Keen's  qualification  but  Moorman's 
death.  The  first  moneys  of  the  estate  traced  to  Keen's  hands 
were  the  $12,000  paid  him  by  Harvey,  James  &  Williams,  com- 
mission merchants,  in  May,  1864,  mouths  after  the  land  was 
purchased  and  paid  for,  if  the  charge  in  the  bills  and  the  de- 
claration of  Keen  on  his  schedules  are  true.  But  the  last  pay- 
ment, as  has  been  shown,  was  made  by  the  $5,000  check  of 
W.  W.  Keen  &  Co.  And,  finally,  after  the  close  of  the  war, 
to  wit,  on  November  15,  1865,  W.  W.  Keen,  when  the  matter 
was  fresher  in  his  mind  than  when  he  went  into  bankruptcy 
several  years  later,  took  a  conveyance  of  the  "  Tunstall  Hill " 
property  to  himself  individually.  Thus  it  would  seem  that  the 
circumstances  are  not  only  not  helpful  in  reconciling  the  con- 
flict in  the  alleged  declarations  of  Keen,  but  tend  strongly  to 
discredit  the  truth  of  any  and  all  of  them.  "A  mere  parol 
declaration  by  one  that  he  is  buying  land  for  another  is  not 
sufficient  to  establish  a  resulting  trust,  there  must  be  some 
proof  of  an  actual  or  constructive  payment  by  the  person  claim- 
ing such  trust."  1  Perry  on  Trusts,  §  134.  "  Proof  of  mere 
admissions  of  one  that  he  purchased  for  another,  without  proof 
of  some  previous  arrangement  or  advance  of  money  by  such 
other,  is  insufficient  to  create  a  resulting  trust."  20,  §  138. 
"A  resulting  trust  may  be  set  up  by  parol  evidence  against  the 
letter  of  a  deed,  Ac,  but  the  testimony  to  produce  this  result 
must  in  each  case  be  clear  and  unquestionable.     Vague  and 
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indefinite  declarations  and  adraisBions  long  alter  the  fact,  have 
always  been  regarded,  with  good  reason,  as  unsatisfactory  and 
insufficient."  Phelps  v.  Seeley,  22  Gratt.,  673.  ''  The  witness 
swears  to  no  fact  or  circumstance  capable  of  being  investigated 
or  contradicted,  but  merely  to  a  naked  declaration  of  the  pur- 
chaser, admitting  that  the  purchase  was  made  with  trust 
money.  That  is  in  all  cases  most  unsatisfactory  evidence,  on 
account  of  the  facility  with  which  it  may  be  fabricated,  and 
the  impossibility  of  contradicting  it,  besides  the  slightest  mis- 
take or  failure  of  recollection  may  alter  the  eflTect  of  the  decla- 
ration." Opinion  of  Sir  William  Grant  in  Lench  v.  Lenchy  10 
Ves.,  511-518,  quoted  with  approbation  by  Bouldin,  J.;  in 
Phelps  V.  Seeley,  supra,  and  in  Bostford  v.  Burr,  2  John  Chy. 
Rep.,  405, 11  Chancellor  Kent,  in  commenting  on  the  value  of 
such  testimony,  says :  "  This  is  a  remarkable  instance  of  the  in- 
accuracy and  fallacy  ot  parol  testimony,  and  shows  the  great 
danger  there  is  of  giving  much  latitude  to  these  implied  trusts 
founded  on  naked  declarations  in  opposition  to  the  solemnity 
and  certainty  of  written  documents."  See,  also,  McKeenan  v. 
JMcKeenaiiy  33  N.  J. ;  Eg.  R.,  384,  and  other  cases  cited  by 
counsel  for  defendants  to  the  same  effect.  A  resulting  trust 
must  arise  at  the  time  of  the  execution  of  the  conveyance. 
Payment  of  the  purchase  money  at  the  time  of  the  purchase 
is  indispensable.  A  subsequent  payment  will  not  by  relation 
attach  a  trust  to  the  original  purchase."  Beecher  v.Wilsonj 
Bums,  ^.,  84  Va.,  813.  Now  it  can  hardly  be  said  that  the 
evidence  in  these  causes  measures  up  to  requirement.  But 
suppose  it  be  conceded  that  the  trust  is  established.  It  is  not 
pretended  that  the  defendants  had  notice  of  it,  and  to  give  it 
efficacy,  it  must  be  coupled  on  to  a  declaration  of  which  they 
did  have  notice.  For,  says  Christian,  J.,  in  delivering  the 
opinion  of  the  court  in  Carter  v.  Allen:  "It  is  sufficient  to 
say  that  it  has  been  the  uniform  course  of  decision  in  this 
State,  as  well  as  the  other  States  of  the  Union,  to  hold  that 
the  bona  fide  purchaser  of  a  legal  title  is  not  affected  by  any 
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latent  equity  founded  on  a  trust,  fraud,  or  incumbrance,  or 
otherwise,  of  which  he  had  not  notice,  actual  or  constructive." 
21  Gratt.,  249,  and  cases  cited. 

The  contention,  however,  is  that  this  link  is  supplied  by 
what  is  styled  the  "declaration  of  trust"  on  schedule  "B  1" 
of  Keen's  bankruptcy  proceedings,  which  it  is  claimed  con- 
firmed and  corroborated  the  previous  declarations,  confirmed 
the  purchase  of  the  *' Jones"  tract  for  the  Moorman  estate  and 
the  payment  of  the  purchase  price  with  its  assets,  and  con- 
firmed the  exchange  of  it  with  Guerrant  for  the  "Tunstall 
Hill "  property.  I  have  considered  the  declarations  of  Keen 
alleged  to  have  been  made  in  1863,  without  adverting  to  the 
objection  made  to  their  admissibility.  They  were  made,  if  at 
all,  while  he  was  in  possession  of  the  property;  were  contem- 
poraneous With  the  transactions,  were  made  when  he  was  sol- 
vent, and  were  against  his  interest.  Declarations  made  under 
such  circumstances  are  clearly  admissible.  Dooley  v.  Baynes^ 
86  Va.,  644. 

It  is  insisted  that  with  the  declarations  of  1863  eliminated, 
complainants  are  still  entitled  to  recover  upon  the  declaration 
found  on  schedule  "  B  1."  I  prefer  to  discuss  the  effect  of  this 
in  its  various  bearings  under  the  head :  2d.  Are  the  defendants 
bona  fide  purchasers  for  valuable  consideration,  and  without 
notice?  It  is  proved  that  they  did  not  have  actual  notice  of 
what  was  written  on  schedule  "B  1.*'  Did  they  have  con- 
structive notice?  Reason  and  justice  demand  that  we  look  at 
this  question  not  in  the  light  of  after  developments,  but  from 
the  standpoint  occupied  by  the  defendants  when  they  pur- 
chased, paid  the  purchase  price,  and  took  conveyances  to  the 
land  in  controversy.  And  what  would  the  records  have  dis- 
closed to  a  prudent,  careful,  and  diligent  examiner  of  the  title? 
Ho  would  have  found  that  the  92J  acres  of  land,  including  the 
ferry,  composed  of  several  parcels,  was  conveyed  by  L.  M. 
Shumaker  and  wife  to  E.  F.  Keen  by  deed  dated  December 
17,  1862;  that  E.  F.  Keen  and  wife  conveyed  it  to  W.  W. 
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Keen  &  Co.,  a  firm  composed  of  W.  W.  Keen  and  James  M. 
Walker,  by  deed  dated  January  28,  1865;  that  W.  W.  Keen 
conveyed  to  James  M.  Walker  his  interest  in  three  pieces  of 
property  owned  by  W.  W.  Keen  &  Co.,  for  the  consideration 
of  $9,000,  by  deed  dated  November  15, 1865;  and  that  Walker 
conveyed  to  Keen  his  interest  in  two  parcels  of  land  owned  by 
said  firm  for  the  aggregate  consideration  of  $10,000,  Walker's 
half  interest  in  the  whole  of  the  property  in  controversy  being 
convej'cd  by  deed  bearing  date  November  15,  1865,  reciting  a 
consideration  of  $5,000,  and  that  its  purpose  was  to  vest  in 
Keen  the  entire  title  to  that  property  which  had  before  been 
jointly  owned  by  him  and  Walker.  There  were  five  deeds 
from  Walker  to  Keen,  and  each  expressed  on  its  face  that  the 
intention  was  to  vest  in  Keen,  as  his  individual  property,  the 
land  which  had  been  previously  held  by  Keen  and  Walker  as 
partners.  In  other  words,  they  were  nothing  more  or  less 
than  deeds  of  partition  of  the  lands  of  W.  W.  Keen  &  Co. 
between  the  members  of  the  firm.  (In  this  connection  it  may 
be  observed  that  this  is  not  only  a  fair  inference  from  the  deeds 
themselves,  but  is  proved  by  William  Walker  and  virtually 
admitted  by  James  M.  Walker  on  cross-examination.)  He 
would  also  have  seen  that  these  lands  were  heavily  incumbered 
in  the  hands  of  E.  F.  Keen,  W.  W.  Keen  &  Co.,  and  W.  W. 
Keen  by  judgments  against  E.  F.  Keen  and  W.  W.  Keen.  He 
would  have  discovered  the  deed  of  March  13,  1868,  from  W. 
W.  Keen  to  William  C.  Banks  and  Charles  L.  Powell,  his 
trustees  in  bankruptcy,  and  that  the  land  had  been  ordered  to 
be  sold  by  the  bankrupt  court  to  discharge  the  liens  upon  it. 
The  record  title  was  in  all  respects  regular  and  perfect.  The 
property  appeared  to  be  Keen's  individually  and  in  fee,  and 
properly  surrendered  by  him  in  bankruptcy,  and  regularly  sold 
to  pay  incumbrances.  Could  he  reasonably  have  been  required 
to  investigate  further?  The  deed  to  the  trustee  is  general  in 
its  terms,  conveying  "all  his  estate  and  effects,"  giving  no  par- 
ticular description  of  the  property  embraced,  and  referring  to 
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no  other  paper  for  a  description.  But  the  contention  is  that 
the  deed  from  Keen  and  wife  to  the  trustees  of  June  1,  1869, 
did  refer  to  the  lands  **  which  were  listed  and  surrendered  by 
the  said  Keen  in  his  schedules  in  bankruptcy,  where  a  more 
particular  description  thereof  will  be  found,"  and  that  the  de- 
fendants were  by  this  deed  directed  where  to  go  for  informa- 
tion about  Keen's  property.  But  the  whole  title,  by  operation 
of  law  and  the  first  deed,  had  passed  out  of  Keen,  and,  had 
the  second  deed  undertaken  to  carry  title,  it  would  have  beea 
inoperative.  Ihans  v.  Spurgin,  6  Gratt.,  118.  But  the  second 
paper  was  in  no  proper  sense  a  deed  conveying  Keen's  prop- 
erty. He  merely  joined  to  make  eflTectual  his  wife's  relin- 
quishment of  her  contingent  right  of  dower;  and,  besides, 
there  is  nothing  in  the  language  employed,  had  the  deed  fallen 
under  the  eye  of  the  examiner,  to  have  led  him  to  suspect  that 
the  schedules  would  make  any  disclosure  as  to  title  other  than 
what  the  records,  of  which  we  suppose  him  to  have  been  ap- 
prised, showed,  but  merely  a  "more  particular  description"  of 
the  property  would  have  been  found.  So  far  from  exciting 
suspicion,  had  any  existed,  the  deed  would  have  tended  to  allay 
it,  for  it  was  fair  to  presume  it  had  reference  to  property  be- 
longing to  Keen,  and  of  which  his  wife  would  be  dowable  in 
the  event  of  her  surviving  him,  and  not  to  trust  property,  in 
which  neither  was  interested.  If  the  declaration  of  Keen  in 
schedule  "B  1 "  is  true,  the  land  ought  not  to  have  been  sur- 
rendered by  him  in  bankruptcy,  the  assiacnees  or  trustees  had 
no  more  right  to  it  than  if  it  had  been  an  express  trust  de- 
clared in  the  most  formal  manner  by  deed  or  other  written 
instrument,  and  it  would  have  been  no  act  of  bankruptcy  for 
Keen  to  have  conveyed  the  legal  title  to  the  owners  of  the 
equitable  estate.  Section  5053,  U.  S.  Rev.  Stat,  provides: 
"  No  property  held  by  the  bankrupt  in  trust  shall  pass  by  the 
assignment,"  and  Id.,  section  5016,  provides  what  does  pass, 
and  what  the  inventory  or  schedules  shall  contain:  **  The  said 
inventory  must  contain  an  accurate  statement  of  all  the  peti- 
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tioners'  estate,  both  real  and  personal,  assignable  under  this 
title,  describing  the  same  and  stating  where  it  is  situated,  and 
whether  there  are  any,  and  if  so,  what  incumbrances  thereon." 
Surely,  then,  this  was  no  place  for  one  to  look  to  find,  not  only 
what  was  not  required  to  be  there,  but  what  ought  not  to  have 
been  there. 

The  records  had  shown  the  purchaser  that  the  property  was 
Keen's,  and  how  unreasonable  and  dangerous  would  be  a  rule 
that  required  an  examiner  to  search  for  latent,  hidden  equities 
not  in  his  line  of  title,  and  not  in  the  proper  receptacle  for 
thera,  but  when  the  law  had  solemnly  declared  they  should 
not  be,  to  falsify  and  nullify  the  record  title.  A  purchaser 
cannot  be  deemed  negligent  for  omitting  to  look  for  that  which 
he  cannot  reasonably  expect  to  find.  .  Le  Neve  v.  Le  Nece^ 
2  W.  A  K  L.  C,  121,  205;  Moti  v.  Clark,  9  Barr,  400; 
SUeTj  Price  ^  Co,  v.  McClanachan,  2  Gratt.,  812,  313,  and  eases 
cited  by  defendant's  counsel.  While  it  is  true,  as  has  been 
stated,  the  decrees  and  orders  of  the  bankrupt  court  did  not 
per  se  constitute  a  bar  to  complainants'  claim,  as  they  were  not 
parties,  it  is  equally  true  that  said  court  did  have  jurisdiction 
sub  modo  of  the  subject-matter  of  these  suits.  The  legal  title 
to  it  was  in  the  bankrupt,  and  he  embraced  it  in  his  inventory. 
If  it  was  trust  property,  and  had  been  legally  made  so  to  ap- 
pear, the  court  would  have  had  no  jurisdiction,  but  the  mere 
unsupported  claim  that  it  was  trust  property  surely  could  not 
have  had  the  eftect  of  ousting  the  court  of  jurisdiction. 

Suppose  the  lien  creditors  of  a  party  indebted  to  insolvency 
were  to  file  a  bill  to  subject  his  real  estate  to  the  payment  of  their 
liens,  and  he  were  to  set  up  affirmatively  in  his  answer  that 
while  it  was  true  he  had  contracted  the  debts  upon  which  the 
judgments  were  based  on  the  faith  of  the  land,  to  which  he  bad 
the  legal  title,  and  had  possessed,  used,  and  enjoy\3d  it  under 
said  title  as  his  own,  nevertheless  there  was  a  secret,  resulting 
trust  in  him  for  the  benefit  of  his  wife  and  children,  or  grand- 
children, if  you  please,  and  later  on,  in  the  same  proceedings. 
Vol.  xc — 62 
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he  and  the  attorney,  who  prepared  the  answer  were  to  admit 
that  the  statement  was  untrue,  or  did  some  act  so  totally  in- 
consistent with  its  truth  as  to  be  tantamount  to  an  admissioa 
that  it  was  false,  can  it  be  believed  that  a  court  of  equity  would 
stay  proceedings  till  the  wife  and  children  or  grandchildren 
could  be  brought  in  by  amendment  and  aiforded  an  opportunity 
to  prove  a  resulting  trust  in  the  land  ?  And  if  the  court  were 
to  proceed  and  sell  the  land  to  purchasers  without  notice  of 
the  unproved  and  subsequently  falsified  affirmative  allegation 
of  the  answer,  and  confirmed  the  sale,  collected  the  money, 
applied  it  in  discharge  of  liens  upon  the  land,  and  had  title 
conveyed  to  the  purchasers,  could  it  be  contended  that  the 
court  would  be  ousted  of  jurisdiction,  and  its  decrees  be  nulli- 
ties? Surely  the  position  C(»ulcl  not  be  maintained,  and  yet 
the  case  put  is  the  case  under  judgment  stated  diflTerently. 
Let  us  suppose  a  case  suggested  by  one  of  defendant's  counsel, 
that  the  bankrupt  had  declared  that  all  the  property  surren- 
dered by  him  was  bought  with  funds  belonging  to  his  wife, 
could  it  be  seriously  contended  that  the  mere  assertion  of  such 
a  tact,  wholly  unsupported,  would  have  divested  the  court  of 
jurisdiction  ?  It  would  seem  plain  that  the  court  was  not 
wholly  without  jurisdiction,  as  is  contended,  nor  do  I  believe 
there  was  any  obligation  upon  it  to  stay  its  hand  by  reason  of 
the  declaration  made  on  Schedule  "  B  1."  More  particularly 
when  it  is  borne  in  mind  that  Keen  himself  repudiated  the 
statement,  and  made  the  property  the  basis  of  a  claim  for  the 
settlement  of  valuable  property  upon  his  wife  in  consideration 
of  her  relinquishment  of  her  contingent  right  of  dower,  and 
when  counsel,  who  dictated  the  so-called  declaration  of  trust, 
signed  a  consent  decree  for  the  sale  of  the  land  embraced  in  it 
to  pay  liens  upon  it.  With  what  propriety  could  a  court  be 
asked  or  expected  to  give  credence  to  a  declaration  thus  dis- 
credited by  client  and  counsel?  As  I  understand  the  rule, 
declarations  to  be  admissible  must  have  been  made  when  the 
party  had  no  interest  to  make  them.     And  surely  this  cannot 
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be  predicated  of  Keen's  declaration,  made  in  favor  of  his 
grandchildren  against  his  creditors,  when  he  was  not  only  insol- 
vent, but  in  bankruptcy.  Boss  v.  Bank  of  Benlingi^ov^  1  Aiken, 
43 ;  15  Amer.  Dec,  664;  1  Cowen  &  Hill's  Notes  to  Phil,  on 
Evidence,  644-5;  Padjett  v.  Lawrence^  10  Paio^e  Ch.  R.,  170; 
40  Amer.  Dec,  232;  Carpenter  v.  Hallister,  13  Lrat.,  552;  37 
Amer.  Dec,  612.  It  would  be  carrying  the  doctrine  of  the 
admissibility  of  declarations  against  title  to  a  dangerous  length 
to  hold  that  of  Keen  admissible  under  the  circumstance  of  this 
case.  To  do  so,  and  maintain  that  it  is  sufficient  to  establish 
the  truth  of  it  and  impress  a  trust  upon  property,  would  be  to 
hold  that  every  insolvent,  unscrupulous  debtor  could  shield  his 
property  from  creditors  simply  by  declaring  a  trust  in  favor  of 
his  family.  It  is  believed  that  no  respectable  authority  can  be 
found  to  support  a  rule  so  unreasonable  and  so  fraught  with 
mischief.  All  that  can  be  said  of  the  proceedings  and  decrees 
of  the  district  court  is,  that  while  not  per  se  binding  on  com- 
plainants, because  not  parties,  the  court  did  acquire  jurisdic- 
tion of  the  subject-matter  of  controversy,  and  passed  the  title 
to  it  to  bona  fide  purchasers  for  value  and  without  notice,  actual 
or  constructive,  before  their  claim,  if  any  they  had,  was  prop- 
erly and  legally  made  to  appear. 

This  opinion  has  been  extended  far  beyond  the  limits  of  what 
was  either  intended  or  desired,  but  an  apology  will  be  found  in 
the  voluminousness  of  the  record  and  the  variety  of  questions 
involved.  I  am  gratified  that  the  law  and  evidence  in  the  case 
are,  in  my  judgment,  in  consonance  with  justice  and  equity. 
A  decree  will  be  prepared  dismissing  both  bills  with  costs  to 
the  defendants. 

Decrbb  affirmed. 
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Michael  v.  Roanoke  Machine  Works. 

February  Ist,  1894. 

1.  Employees — Risks — Other  perils — Warning, — ^An  employee's  assumption 

of  the  hazards  of  his  employment,  does  not  extend  to  the  hazards  of  a 
work  of  a  different  character  to  which  his  employer  temporarily  orders 
him.  And  in  such  case,  he  is  entitled  to  rely  on  his  employer's  giving 
him  proper  warning  of  other  perils  unknown  to  him,  and  from  which 
said  work  necessarily  distracts  his  attention. 

2.  Idem— Negligent  injuries — Case  at  bar, — One,  employed  as  a  helper  in  de- 

fendant's boiler  shop,  was  ordered  to  do  a  novel  and  engrossing  work— 
that  of  emptying  certain  oil  pans ;  and  whilst  sitting  on  a  wall  twenty- 
five  feet  high  with  his  legs  hanging  over  its  side,  and  reaching  down 
two  and  a  half  feet  to  empty  the  pans  with  his  left  hand,  he  had  to  hang 
for  support,  his  right  arm  across  an  iron  rail  on  top  of  the  wall,  on 
which  moved  on  flanged  wheels  a  huge  crane  propelled  by  an  engine. 
When  he  started  to  do  the  work,  the  crane  was  stationary.  He  had  to 
sit  with  his  back  to  the  crane,  and  was  engrossed  with  emptying  the 
third  pan  when  the  crane  was  set  in  motion,  without  warning  to  him, 
and  passing  over  his  right  arm,  crushed  it.  On  demurrer  to  the  evidence 
at  trial  of  action  for  damages. 
Held: 

The  defendant  company  is  liable,  the  injury  being  the  result  of  its 

negligence,  without  contributory  negligence  on  the  plaintiflf's 

part. 

3.  Practice  at  Common  Law — Demurrer  to  evidence. — If  the  court  would  not 

set  aside  the  verdict  so  finding  the  fact,  that  £Etct  should  be  considered 
as  established  by  the  evidence  demurred  to. 

4.  Idem — ArguTnent. — It  was  not  improper  to  allow  counsel  in  discussing  the 

amount  of  damages,  to  state  to  the  jury  that,  so  far  as  they  were  con- 
cerned, the  demurrer  to  evidence  was  a  practical  admission  of  negligence 
on  the  defendant's  part. 
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Error  to  judgment  of  corporation  court  of  city  of  Roanoke 
in  an  action  of  trespass  on  the  case  wherein  B.  K.  Michael 
was  plain tiif  and  the  Roanoke  Machine  Works  was  defendant. 
The  defendant  company  demurred  to  the  plaintiff*'s  evidence, 
and  the  jury  assessed  his  damages  at  $10,000,  subject  to  the 
demurrer,  which  the  court  below  sustained.  The  plaintiff 
brought  the  case  here  on  error.     Opinion  states  the  case. 

Hardaway  ^  Payne,  Staples  ^  Munfordy  and  Scott  ^  StapleSy 
for  plaintiff'  in  error. 

S.  Griffin  and  J.  A.  WaitSj  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  an  action  for  personal  injuries  sustained  by  the 
plaintiff  while  in  the  employ  of  the  defendant  company  as  a 
helper  in  its  boiler  shop.  At  the  trial  the  defendant,  without 
offering  any  evidence,  demurred  to  the  plaintiff's  evidence^ 
whereupon  the  jury  conditionally  assessed  the  damages  at 
110,000.  The  court,  however,  sustained  the  demurrer,  and 
gave  judgment  for  the  defendant. 

The  injury  complained  of  was  caused  by  the  crane,  as  it  is 
called,  being  run  against  the  plaintiff's  right  arm,  which 
crushed  it,  and  necessitated  its  amputation.  The  crane  is  a 
huge,  ponderous  machine  used  for  moving  engine  boilers  and 
other  heavy  weights  from  one  place  in  the  shop  to  another,  the 
motive  power  being  supplied  by  an  engine.  It  moves  on  flange 
wheels  which  run  on  iron  rails  at  either  side  of  the  shop. 
These  rails  are  laid  on  walls  about  twenty-five  feet  high,  and 
the  axles  of  the  crane  consequently  extend  across  the  shop. 
The  machinery  of  the  crane,  including  the  grappling  hook, 
hangs  under  the  axles,  as  does  the  cab,  which  is  occupied  by 
the  operator  of  the  crane.  On  the  floor  below  several  hun* 
dred  men  are  employed,  whose  position,  in  consequence  of  the 
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swinging  of  the  grappling  hook  when  the  crane  is  in  motion, 
is  one  of  danger,  requiring  the  operator's  constant  attention. 

The  plaintiff  testified  that  when  he  arrived  at  the  shops  the 
morning  of  the  accident  the  fire  in  the  engine  that  runs  the 
crane  had  been  extinguished ;  that  some  time  afterwards  he 
was  ordered  by  the  foreman  of  the  boiler  shop  to  empty  cer- 
tain pans  which  were  fixed  under  the  shafting  to  catch  the 
waste  oil ;  that  this  shafting  is  hung  about  two  and  a  half  feet 
below  the  track  on  which  the  crane  runs,  and  that  to  enable 
him  to  empty  the  pans  he  had  to  sit  down  on  the  wall,  with 
his  feet  and  legs  hanging  over  the  side  of  it,  then  hang  his 
right  arm  across  the  rail,  lean  forward,  and  with  his  left  hand 
*' reach  down  and  take  off  the  buckets."  He  also  says  that 
when  he  started  to  obey  the  foreman's  order  the  crane  was  still 
stationary,  and  that  after  emptying  two  of  the  pans  he  looked 
and  it  was  standing  in  the  same  position,  about  one  hundred 
and  fifty  or  more  feet  distant  from  him,  but  that  while  he  was 
in  the  act  of  taking  off  the  third  pan  "  they  ran  the  crane  up, 
without  any  warning,"  and  crushed  his  arm. 

The  pans  were  hung  on  wire,  and  "it  took  some  time,"  he 
says,  '*  to  undo  the  wire."  It  seems  that  he  had  been  engaged 
ten  or  fifteen  minutes  in  attempting  to  unfasten  the  third  pan, 
when  the  accident  occurred ;  and  as  it  does  not  affirmatively 
appear  that  this  was  an  unreasonable  time,  the  inference,  on 
the  demurrer  to  evidence,  is  that  it  was  not.  In  the  position 
he  was  in,  which,  he  says,  was  necessary  to  enable  him  to  re- 
move the  third  pan,  the  crane  approached  him  from  the  rear ; 
and  when  asked  to  explain  why  this  position  was  necessary, 
he  answered :  "  Because  it  was  a  double  pulley.  They  had  a 
large  pulley  where  the  belt  came  through  from  the  belt  room, 
and  it  had  a  box  on  each  side,  and  in  order  to  take  off  the  box 
on  the  eastern  side  I  had  to  hang  with  my  back  to  the  crane 
and  take  it  off  with  my  left  hand." 

The  ])laintiff*  was  employed  hs  "  a  helper  in  the  boiler  shop  to 
help  boiler-makers."  Nothing  was  said  in  the  contract  of  service 
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about  removing  oil  pans,  and  although  he  had  been  in  the  ser- 
vice about  four  months,  when  the  accident  occurred,  he  had 
never  before  been  ordered  to  perform  that  duty.  In  other  de- 
partments of  the  company's  business  there  were  men  specially 
employed  to  do  similar  service,  and  since  the  accident  a  man 
has  been  employed  for  that  special  service  in  the  boiler  shop. 
Usually  the  whistle  is  blown,  as  a  signal,  when  the  engine 
that  runs  the  crane  is  started ;  and  when  the  crane  was  started, 
immediately  before  the  accident,  the  whistle  sounded  twice, 
but  neither  the  plaintiff  nor  his  companion,  Lawhorne,  heard  it. 
This  was,  no  doubt,  owing  to  the  great  noise  incident  to  the 
operations  in  the  boiler  shop,  which  is  described  by  one  of  the 
witnesses  as  "  deafening."  Another  says:  '' You  can  hardly 
hear  yourself  in  there  at  all."  The  evidence,  moreover,  is  that 
there  is  no  signal  for  the  starting  of  the  crane,  and  that  the 
running  of  the  engine  does  not  necessarily  mean  that  the 
crane  is  in  motion.  The  operator  of  the  crane  testified  ex- 
pressly that  "  there  is  no  signal  for  moving  the  crane,  and  no 
one  to  look  out  for  persons  on  the  wall." 

Counsel  for  the  company  assumed  in  the  argument  that  the 
movement  of  the  crane  does  not  exceed  a  speed  of  one  hun- 
dred feet  in  three  minutes,  but  this  assumption  is  not  war- 
ranted by  the  record.  The  point,  however,  in  our  view  of  the 
case  is  not  a  material  one. 

The  questions  to  be  determined  are :  (1)  Whether  the  de- 
fendant company  was  negligent ;  and  (2)  whether,  if  it  was,  the 
plaintiff  was  guilty  of  such  contributory  negligence  as  to  de- 
feat a  recovery. 

It  is  an  undisputed  rule  of  the  common  law  that  the  ser- 
vant, when  he  enters  the  service  of  another,  impliedly  assumes 
the  hazards  of  the  employment,  including  the  negligence  of 
fellow-servants.  But  this  applied  assumption  is  confined  to 
those  risks  which  are  within,  or  naturally  incident  to,  the  em- 
ployment. Therefore,  if  the  servant  is  ordered  to  temporarily 
work  in  another  department  of  the  general  business,  where 
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the  work  is  of  such  a  different  character  that  it  cannot  be  said 
to  be  within  the  scope  of  the  employment,  he  will  not,  by 
obeying  such  orders,  necessarily  assume  the  risks  incident  to 
the  work.  Jones  v.  Old  Dominion  Cotton  Mills j  82  Va.,  140; 
Railroad  Co.  v.  Forty  17  Wall.,  553;  Pittsburg^  ^.,  Ry.  Co.  v. 
AdamSj  105  Ind.,  151. 

It  is  not  necessary,  however,  to  rest  the  decision  of  th)e  pres- 
ent case  upon  this  principle.  We  think  the  plaintiff  is  entitled 
to  recover,  on  the  broad  ground  that  it  is  the  duty  of  the  master 
to  take  ordinary  care  for  the  servant's  protection,  in  the  course 
of  the  employment,  and  that  this  has  not  been  done  in  the 
present  case. 

In  Priestley  v.  Fowler ,  3  M.  A  W.,  1,  the  earliest  reported 
ca»e  on  the  subject,  while  it  was  held  that  the  master  was  not 
liable  in  that  case  for  injuries  received  by  the  servant  in  conse- 
quence of  the  breaking  down  of  an  overloaded  van,  yet  it  was 
laid  down  as  an  undoubted  proposition  that  "  the  master  is 
bound  to  provide  for  the  safety  of  his  servant  in  the  course  of 
his  employment,  to  the  best  of  his  judgment,  information,  and 
belief."  The  same  principle  has  since  been  repeatedly  recog- 
nized by  the  House  of  Lords,  by  the  Supreme  Court  of  the 
United  States,  and  by  the  courts  of  the  several  States  of  the 
Union.  Pater  son  v.  Wallace^  1  Macq.,  748 ;  Hough  v.  RaUway 
Co.,  100  U.  S.,  213  \  B.  ^  0.  R.  R.  Co.  v.  Mckenzie,  81  Va., 
71;  R.  ^  D.  R.  R.  Co.  v.  Norment,  84  Id.,  167;  RichlaTuTs 
Iron  Co.  V.  MkinSy  ante  p.  249. 

In  the  last  mentioned  case,  after  referring  to  this  rule,  it  was 
added  that  the  master  is  also  bound,  so  far  as  he  can  by  the 
use  of  ordinary  care,  to  avoid  exposing  his  servants  to  extra- 
ordinary risks,  and  that  the  failure  of  one  who  employs  ser- 
vants in  a  complex  and  dangerous  business  to  prescribe  rules 
suflScient  for  its  orderly  and  safe  management  is  negligence. 

Accordingly,  the  servant  has  a  right  to  assume,  when  placed 
in  a  situation  of  danger,  where  engrossing  duties  are  required 
of  him,  that  the  master  will  not,  without  proper  warning,  sub- 
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ject  him  to  other  perils  unknown  to  him,  and  from"  which  the 
work  exacted,  necessarily  distracts  his  attention.  14  Am.  & 
Eng.  Eney.  of  Law,  855.  This  was  the  principle  of  the  de- 
cision in  the  Norment  Gase,  supra;  and,  as  is  well  stated  in  a 
recent  Indiana  case,  another  duty  of  the  master  is  "  not  to  ex- 
pose an  inexperienced  servant,  at  whose  hands  he  requires  a 
dangerous  service,  to  such  danger  without  giving  him  warning. 
He  must  also  give  him  such  instruction  as  will  enable  him  to 
avoid  injury,  unless  both  the  danger  and  the  means  of  avoid- 
ing it  are  apparent."  Atlas  Engine  Works  v.  Randall^  100  Ind., 
— 553. 

Th^e  salutary  rules,  which  are  founded  in  justice  and  pub- 
lic policy,  have  been  disregarded  in  the  present  case.  Not 
only  wa8\  there  no  warning  or  instruction  given  the  plaintiff 
before  hejwas  ordered  to  perform  the  dangerous,  and  to  him 
novel,  diTty  of  emptying  the  oil  pans,  but  the  crane  was  started 
and  driven  upon  him,  without  any  signal  being  given  that  he 
could  hear,  or  any  lookout  provided,  or  precaution  of  any  sort 
taken  to  warn  him  of  its  approach.  The  youth,  Langhorne, 
who  was  with  him  on  the  wall  at  the  time  of  the  accident,  was 
not  ordered  to  accompany  him  as  a  lookout,  but  to  hold  a 
bucket  for  the  waste  oil  to  be  poured  into  from  the  pans;  and 
had  he  been  sent  as  a  lookout,  any  negligence  on  his  part, 
while  acting  in  that  capacit3%  would  have  been  the  company's 
negligence.     B,  ^  0.  R.  R.  Co.  v.  McKenzie,  81  Va.,  71. 

It  is  contended,  however,  that  the  plaintitf  was  guilty  of  con- 
tributory negligence  in  not  looking  out  for  his  own  safety;  and 
Marks'  AdmW  v.  Petersburg  R.  R.  Co.^  88  Va.,  1,  is  relied  upon. 
That  was  the  case  of  a  fatal  injury  to  a  person  while  attempting 
to  cross  a  railroad  track  at  a  street  crossing;  and  it  was  held 
that  there  could  be  no  recovery  because  of  the  failure  of  the 
plaintiff's  intestate  to  exercise  ordinary  care.  But  the  present 
case  is  widely  different  from  that;  and  as  negligence  is  a  rela- 
tive term,  each  case  must  be  determined  on  its  own  circum- 
stances* 

Vol.  xc— 63 
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Here  the  plaintiff  was  ordered  to  do  work,  which,  according 
to  the  evidence,  the  credit  of  which  is  admitted  by  the  demur- 
rer to  evidence,  required  his  undivided  attention.  It  was,  be- 
sides, work  as  to  which  he  was  inexperienced.  He  testifies 
that  he  was  never  on  the  wall  but  twice  before  the  accident, 
and  that  on  each  of  those  occasions  he  was  sent  to  do  entirely 
different  work.  This  was  presumably  known  to  the  foreman 
of  the  shop,  who  yet  gave  him  no  warning  or  instruction  when 
the  order  to  empty  the  pans  was  given. 

He  testifies,  morever,  that  when  he  arrived  at  the  shops  the 
fire  in  the  engine  that  runs  the  crane  had  been  extinguished, 
and  that  the  crane  was  stationary.  How  long  after  this  it  was 
that  he  was  ordered  to  empty  the  pans  does  not  distinctly  ap- 
pear; but  when,  in  obedience  to  the  order,  he  went  on  the 
wall,  the  crane  was  still  stationary,  and,  as  he  supposed,  for  the 
same  reason;  and  it  had  not  moved  from  that  position  when, 
after  he  had  removed  two  of  the  pans,  he  looked  in  that  direc- 
tion. 

The  defendant  contends  that  the  plaintiff  by  turning  his 
head  could  have  seen  the  approach  of  the  crane,  and  that  he 
was  negligent  in  not  keeping  a  proper  lookout.  But  the  en- 
grossing nature  of  the  duty  he  was  performing,  and  all  the 
other  circumstances  of  the  case  already  adverted  to,  together 
with  the  presumption,  upon  which  he  had  a  right  to  rely,  that 
the  defendant  would  act  with  due  care  in  providing  for  his 
safety,  negative  the  idea  of  contributory  negligence  on  his  part, 
and  entitle  him  to  recover. 

It  is  not  to  be  overlooked  that  the  case  stands  on  a  demurrer 
to  evidence,  and,  consequently,  that  all  inferences  from  the 
evidence  most  favorable  to  the  demurree  are  to  be  drawn  when 
there  is  any  doubt  as  to  which  of  two  or  more  inferences  shall 
be  deduced.  In  such  a  case  the  established  test  is  that  laid 
down  by  Judge  Stanard  in  Ware  v.  Stephenson,  10  Leigh,  155, 
who  said :  "  When  the  question  is  whether  or  no  a  fact  ought 
to  be  taken  as  established  by  the  evidence,  either  directly  or 
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indirectly,  in  favor  of  the  demurree,  I  do  not  know  a  juster 
test  than  would  be  furnished  by  the  inquiry,  Would  the  court 
set  aside  the  verdict  had  the  jury  on  the  evidence  found  the 
fact?  If  the  verdict  so  finding  the  fact  would  not  be  set  aside, 
it  ought  to  be  considered  as  established  by  the  evidence  de- 
murred to."  And  in  a  long  line  of  cases  this  court  has  decided 
that  where  some  evidence  has  been  given  tending  to  establish 
the  fact  in  issue,  or  where  the  evidence  consists  of  circum- 
stances or  presumptions,  a  verdict  fairly  rendered  ought  not 
to  be  set  aside  merely  because  the  court,  if  upon  the  jury, 
would  have  given  a  difterent  verdict,  but  the  evidence  must  be 
plainly  insufficient  to  justify  the  verdict  being  set  aside. 

Viewing  the  case  at  bar  in  the  light  of  these  principles,  we 
are  constrained  to  the  conclusion  that  had  the  jury,  upon  the 
whole  case,  found  for  the  plaintiff,  it  would  have  been  im- 
proper to  set  aside  the  verdict,  and,  therefore,  that  judgment 
on  the  demurrer  ought  to  have  been  given  for  the  plaintift. 

As  to  the  action  of  the  trial  judge  in  permitting  the  plain- 
tiff's counsel  in  the  argument  upon  the  question  of  the  quantum 
of  damages  to  state  to  the  jury  that,  so  far  as  they  were  con- 
cerned, the  demurrer  to  evidence  was  a  practical  admission  of 
negligence  on  the  part  of  the  defendant,  we  see  nothing  to  the 
prejudice  of  the  defendant. 

For  the  reasons,  however,  already  stated,  the  judgment  must 
be  reversed,  and  final  judgment  entered  for  the  plaintiff  for  the 
damages  conditionally  assessed  by  the  jury,  with  interest  and 
costs. 


Judgment  reversed. 
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Craig  v.  Williams. 

FSBRCARY  1st,   1894. 


y.^'^^' 


'  1.   Appeal — Jurisdiction. — Where  claim  of  each  appellant  is  less,  though  the 

^  aggregate  be  more,  than  $500,  no  appeal  lies,  unless  the  questions  as  to 

all  are  the  same,  and  they  have  been  consolidated. 

2.   Attachments — Where  returnable. — All  attachments,  whether  by  regular 

C     'Lt  ^?> '  ^)    ^'^^  ^^  ^^  indorsement  on  the  summons,  must  be  returned  to  a  term  of 

-^  ivc:^  ^^  ^^^  ^^^^  ^j^^^^  pending.    Code,  ?  2965. 

Chattel  Mortgages — Lex  loci  contractus. — A  trust  deed  of  chattels,  valid 
JL  and  recorded  in  another  State,  is  valid  in  this  State,  though  not  recorded 

'  here. 

Appeal  from  decree  of  circuit  court  of  Franklin  county, 
rendered  September  26,  1892,  in  the  consolidated  causes  enti- 
tled Williams,  White  &  others  v.  Ormond  &  Goforth,  John  Craig 
&  others,  in  which  there  were  thirteen  cases  consolidated  and 
heard  together.  Craig,  a  resident  of  South  Carolina,  was  the 
mortgagee  in  a  mortgage  regularly  executed  and  recorded 
there,  but  not  in  accordance  with  the  laws  of  Virginia.  Wil- 
liams, White  &  Co.,  attached  property  in  said  county  to  satisi'y 
their  claims  against  Ormond  &  Goforth,  which  property  was 
the  subject  of  the  mortgage.  The  question  was  as  to  the  pri- 
ority between  the  attachments  and  the  mortgage.  The  circuit 
court  having  decreed  against  Craig,  he  appealed.  Opinion 
states  the  case. 

Anderson  ^  Hairsion  and  Staples  ^  Muvfordy  for  appellant. 

D'dlard  ^  Lee  and  Kean  ^  Lile,  for  appellees. 
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Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  appellees,  Williams,  White  &  Co.,  brought  their  suit  in 
equity  in  the  circuit  court  of  Franklin  county,  and  for  an  at- 
tachment on  certain  personal  property  situated  in  said  county, 
against  the  appellant,  John  H.  Craig,  and  Ormond  &  Goforth, 
non-residents  of  the  State  of  Virginia,  to  have  satisfaction  of 
certain  debts  due  by  the  said  Ormond  &  Goforth  to  the  said 
complainants.  Ormond  &  Goforth  are  railroad  contractors  and 
constructionists  doing  work  in  the  said  county  of  Franklin,  in 
the  State  of  Virginia,  where  the  said  property  is  situated. 
The  said  John  H.  Craig  is  anon-resident  of  Virginia,  resident 
in  the  State  of  South  Carolina,  and  the  mortgagee  in  a  mort- 
gage executed  by  the  said  Ormond  &  Goforth  in  the  said  State 
of  South  Carolina,  on  the  2d  day  of  November,  1890,  upon 
the  property  attached,  now  in  this  State,  and  other  property 
then  in  the  State  of  South  Carolina,  which  was  admitted  to 
record,  upon  insufficient  authentication  by  the  law  of  this  State, 
on  the  26th  day  of  November,  1891,  by  the  evidence  of  one 
witness,  one  J.  S.  Brice.  Upon  the  bringing  of  this  suit, 
numerous  other  suits  were  brought  for  different  debts  of 
various  amounts,  varying  in  amount  from  $1,300  to  $50,  but 
otherwise  identical  in  character;  and,  in  proceedings  had  in 
them,  they  were  consolidated  and  heard  with  the  first-named 
suit,  and  the  same  decree  rendered  for  all.  None  of  these 
debts  appear  to  be  disputed  or  denied,  but  the  point  of  con- 
test between  the  several  plaintiffs  and  the  defendant  Craig  is 
as  to  the  priority  of  the  home  attachments,  issued  and  levied 
in  the  county  of  Franklin,  and  the  lien  of  the  mortgage  exe- 
cuted in  the  State  of  South  Carolina,  and  duly  recorded  ac- 
cording to  the  laws  of  that  State.  The  circuit  court  held  the 
foreign  mortgage  ineffectual  for  want  of  proper  recordation  in 
the  State  of  Virginia,  and  sustained  the  lien  of  the  attach- 
ments, and  decreed  accordingly  for  their  several  debts  in  favor 
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of  the  attaching  creditors;  whereupon  John  H.  Craig  applied 
for,  and  obtained  an  appeal  to  this  court. 

The  first  question  which  arises  here  on  the  appeal  is  by  certain 
attaching  creditors,  Oglesby,  Tutwiler  &  Co.,  and  others, 
who,  like  them,  have  debts  of  less  amount  than  $500,  it  being 
conceded  that  the  debts  of  Williams,  White  &  Co.  and  Sims  A 
Woell  exceed  the  said  sum  of  $500,  which  is  necessary  to  give 
this  court  jurisdiction  of  such  an  appeal,  which  is  merely  pecu- 
niary; and  they,  the  said  Oglesby,  Tutwiler  &  Co.,  and  others 
in  like  situation,  insist  that  the  appeal  should  be  dismissed  as 
to  them,  for  the  stated  reason  that  the  amount  involved  is  leas 
than  the  amount  required  to  sustain  the  jurisdiction  of  this 
court.  This  court  has  no  jurisdiction  to  hear  an  appeal  which 
is  merely  pecuniary, and  is  less  in  amount  than  $500.  In  order 
that  the  defendant  may  enjoy  the  right  of  appeal  when  it  de- 
pends on  the  amount,  the  judgment  or  decree  must  be  for  at 
least  $500,  principal  and  interest,  exclusive  of  cost,  and  that 
the  plaintift'  may  enjoy  it, his  claim  must  not  be  less  than  $500, 
principal  and  interest;  and,  if  several  creditors  are  seeking,  by 
creditors'  bill,  to  subject  property  to  their  debts,  no  one  of  which 
amounts  to  as  much  as  $500,  although,  in  the  aggregate,  the 
sum  is  much  greater,  there  can  be  no  appeal  on  the  creditors' 
part,  because  their  claims  are  independent  one  of  another;  but 
the  owner  of  the  property,  when  the  total  debts  is  as  much  as 
$500,  although  severally  the  claims  be  less,  may  appeal.  4  Minor 
Inst.,  857;  Umbarger  v.  Watts,  25  Gratt.,  167;  Railroad  Co,  v. 
Colfelt,  27  Gratt,  779,  780;  Devries  v.  Johnston,  Id.,  808;  Gage 
V.  Crockett,  Id,,  7Sb,  And,  where  the  interests  are  distinct  and 
separate  on  the  part  of  the  appellants,  the  decree  may  be  re- 
versed as  to  one,  and  dismissed  as  to  another,  as  having  been 
improperly  awarded,  because  the  subject  of  controversy,  as  to 
him,  is  less  than  $500  (CbcAre  v.  Minor,  2b  Grat,  260,);  but 
where  the  amount  in  controversy  involved  in  the  appeal  is 
above  the  jurisdictional  amount  as  to  one  of  the  appellants, 
the  question  is  properly  before  this  court  as  to  that  one ;  and 
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when  the  questions  as  to  all  others  are  identical,  and  the  claims 
have  been  consolidated  and  heard  together,  the  validity  or  in- 
validity of  the  decree  will  affect  them  all,  and  involve  the 
validity  of  the  decree  as  to  all,  and  in  all  respects.  The  inter- 
ests in  such  case  are  such  that  they  cannot  be  severed  in  any 
court  where  they  are  considered,  and  the  decision  here  as  to 
the  rights  of  one  will  conclude  the  rights  of  all  in  like  condi- 
tion. Witz  V.  OsborUy  83  Va.,  227.  We  must  therefore  over- 
rule the  motion  to  dismiss  the  appeal  as  to  some  of  the  appel- 
lees for  want  of  jurisdiction. 

There  are  two  causes  of  error  assigned  by  the  appellant. 
The  first  is  that  the  attachments  sued  out  by  the  appellees 
were  invalid  because  they  are  made  returnable  to  rules,  and, 
being  attachments  in  equity,  they  are  authorized  to  be  made 
returnable  to  a  term  of  the  court,  being  issue<l  in  a  pending 
suit.  The  second  is  that  priority  was  given  to  the  attachments 
because  they  were  issued  and  levied  before  the  foreign  mort- 
gage was  recorded,  according  to  the  laws  of  this  State. 

Upon  the  first  question — as  to  the  validity  of  the  attach- 
ments when  they  are,  as  here,  returned  to  rules  instead  of  to  a 
term  of  the  court — we  will  remark  that  the  statute  of  this 
State  requires  (section  2965)  that  **  if  issued  in  a  pending  suit 
it  shall  be  returnable  to  a  term  of  the  court  in  which  the  same 
is  pending."  The  former  law  of  this  State  added,  after  the 
foregoing,  the  words,  *'  or  to  some  rule  day  thereof."  There 
is,  therefore,  no  longer  any  lawful  authority  to  return  such  an 
attachment  to  rules.  It  is  argued  that  this  is  a  mistake — an 
accidental  omission — on  the  part  of  the  lawgivers,  because  it 
would  render  the  law  nugatory  in  many  cases  like  this,  where 
attachments  were  issued  after  suit  was  brought,  because, 
a  summons  having  been  issued,  served,  and  returned,  the  re- 
quirement in  the  law  that  the  clerk  should  indorse  on  a  sub- 
poena an  order,  to  the  oflicer  to  whom  it  is  addressed,  to  attach 
the  property,  would  be  an  ineffectual  direction  when  the  at- 
tachment was  subsequent,  and  could  refer  only  to  writs  of 
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attachment,  and  not  to  such  as  this.  But  (1)  the  act  expressly 
declares  that  any  attachment  issued  under  that  chapter  (chap- 
ter 141,  Code)  shall  be,  if  in  a  pending  suit,  returnable  to  a 
term  of  the  court  in  which  the  same  is  pending ;  and  (2)  the 
supposed  difficulty  lying  in  the  way  of  endorsing  it  on  the 
subpsena  in  the  case  is  answered  by  the  provision  of  section 
2964.  The  provision  is :  *'  Upon  such  affidavit  the  plaintiff 
may  require  the  clerk  to  endorse  on  the  summons  an  order  to 
the  officer  to  whom  it  is  directed  to  attach,"  etc.  Xor  is  there 
any  difficulty  in  the  way  in  the  subsequent  provision  that  "any 
attachment  under  this  section  shall  be  executed  in  the  same 
manner  and  shall  have  the  same  effect  as  at  law,  but  the  pro- 
ceedings therein  shall  be  the  same  as  in  other  suits  in  equity." 
The  contention  that  this  proceeding  is  required  only  as  to,  and 
refers  only  to,  technical  writs  of  attachments,  such  as  are  issued 
at  law  independent  of  the  summons,  and  not  to  proceedings 
in  equity,  where  it  is  insisted  that  the  summons  and  order  for 
attachment  are  inseparable,  is  set  at  rest  by  the  law,  in  the 
plainest  terms.  Reliance  is  placed  on  the  provision  :  *'  Any 
attachment  under  this  section  shall  be  executed  in  the  same 
manner  as  at  law  and  have  the  same  effect  as  at  law.  But 
the  proceedings  therein  shall  be  the  same  as  in  other  suits  in 
chancery;"  and  it  is  claimed  that  the  manner  of  return  is  a 
part  of  the  proceedings.  If  there  can  be  said  to  be  any  pro- 
ceedings in  a  suit  until  the  original  process  is  returned  exe- 
cuted, it  is  obvious  that  the  above  general  reference  to  the  pro- 
ceedings roust  refer  only  to  such  proceedings  as  are  not  specially 
provided  for  in  the  statute.  We  think  the  circuit  court  erred 
in  upholding  the  return  of  the  attachments  as  valid. 

But  the  learned  counsel  for  the  appellees  insist  that  although 
the  attachment  should  be  invalid,  and  the  lien  thereof  inef- 
fectual, that,  nevertheless,  the  suit  remains,  and  that  they  are 
entitled  to  relief  under  their  bill,  independent  of  the  attach- 
ment law.  We  will  briefly  consider  the  question  raised  as  to 
the  ineffectual  registry  of  the  foreign  mortgage.     The  appel- 
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lant  insists  that  the  law  of  the  place  of  the  contract,  where 
this  is  also  the  place  in  which  the  mortgaged  property  is  situ- 
ated at  the  time  of  the  mortgage,  governs  as  to  the  validity, 
construction,  and  effect  of  the  mortgage,  which  will  be  en- 
forced in  another  State  as  a  matter  of  comity,  although  r)ot 
executed  or  recorded  according  to  the  requirements  of  the  law 
of  the  latter  State.  On  the  other  hand,  the  appellees  insist 
that  the  laws  of  other  governments  have  no  force  beyond  their 
territorial  limits,  and,  if  permitted  to  operate  in  other  States, 
it  is  upon  the  principle  of  comity,  and  only  where  neither  the 
State  nor  its  citizens  would  suffer  any  inconvenience  from  the 
operation  of  the  foreign  law.  It  is  said  in  3  Amer.  &  Eng. 
Enc.  Law,  p.  190:  "The  general  rule  is  that  a  chattel  mort- 
gage which  is  valid  under  the  laws  of  the  State  where  it  was 
executed,  both  as  between  the  immediate  parties  thereto  and 
as  against  third  persons,  will  be  so  held  by  the  courts  of  a  sis- 
ter State,  to  which  the  property  may  be  removed.  And  if  a 
mortgage  is  valid  where  it  is  made,  and  if  it  is  executed  and 
recorded  according  to  the  laws  of  the  State  or  country  of  its 
execution,  it  will  be  enforced  in  the  courts  of  another  State  or 
country  as  a  matter  of  comity,  although  it  is  not  executed  ac- 
cording to  the  requirements  of  the  law  of  the  latter  State;  and 
this  is  because  of  the  general  principle  that  the  law  of  the 
place  of  contract  governs  as  to  the  nature,  validity,  construc- 
tion, and  effect  of  the  contract,"  citing  numerous  authorities. 
In  Jones  on  Chattel  Mortgages,  p.  299,  §  299,  the  same  doc- 
trine is  laid  down.  "By  the  comity  of  nations,  as  a  general 
rule,  a  contract  valid  where  it  is  made  is  valid  anywhere,  and 
the  law  of  the  place  of  the  contract  controls  as  to  the  construc- 
tion of  it.  Without  this  rule  there  could  not  safely  be  com- 
mercial or  business  intercourse  between  citizens  of  different 
nations.  But  the  laws  of  a  nation  or  a  State  have  not,  ex  pro- 
prio  vigore^  any  binding  force  beyond  the  limits  of  its  territory. 
Any  effect  they  have  is  ex  comiiate.^^  It  is  further  said  (section 
308):  A  statute  relating  to  the  recording  of  mortgages  has  no 
Vol.  xc — 64 
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application  to  a  mortgage  made  outside  the  State,  unless 
specially  made  so,  though  the  property  be  afterward?*  brought 
within  the  State;  and  it  does  not  matter  that  such  mortgage 
was  made  by  a  citizen  of  the  State  while  temporarily  absent  in 
another  State  with  such  property.  If  the  mortgage  be  duly 
recorded  in  the  State  where  it  was  executed,  and  the  mort- 
gagor afterwards  takes  the  property  with  him  into  another 
State,  no  registration  of  the  mortgage  is  necessary,  unless 
made  so  by  positive  statute  of  that  State.  Beale  v.  Williamson, 
14  Ala.,  55;  Offut  v.  Flagg,,  10  K  H.,  46;  Person  v.  Kaigler, 
(Ga.)  3  S.  E.,  655;  Hubbard  v.  Andrews,  76  Ga.,  177;  Kanaga 
V.  Taylor,  7  Ohio  St.,  134;  70  Am.  Dec,  65,  66;  Jones,  Chat. 
Mortg.,  §  200 ;  Hornthall  v.  Barwell,  (N.  C.)  13  S.  E.,  721 ;  Bank 
V.  Lee,  18  Pet.,  107.  There  are  decisions  to  the  contrary,  to 
which  we  have  been  referred,  and  which  we  have  considered, 
but  the  general  rule  is  as  we  have  stated  in  the  foregoing  au- 
thorities. We  have  no  express  statute  in  Virginia  requiring 
foreign  mortgages  to  be  recorded,  and  the  weight  of  authority 
is  that  in  such  case  our  recording  acts  do  not  apply  to  thera. 
The  circuit  court  of  Franklin  county  decided  otherwise  on 
both  these  propositions,  and  we  think  the  decision  of  that 
court  was  erroneous;  and  the  decree  appealed  from  must  be 
reversed  and  annulled;  and  such  decree  rendered  here  as  the 
said  circuit  court  ought  to  have  rendered. 

Decree  reversed. 
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Norfolk  &  Western  R.  R.  Co.  v.  McGavock's  Adm'rs. 

February  let,  1894. 

1.  RAILROAD6 — Injury  to  stock — Failure  to  fence. — Where  railroad  company 

failed  to  fence  its  right  of  way  along  enclosed  lands  as  required  by  Code, 
section  1258,  in  an  action  for  stock  killed  on  its  track  at  a  place  not 
fenced  as  required  :  heldy  the  company  not  allowed  to  prove  that  there 
was  a  lawful  fence  at  said  place  erected  by  the  land-owners,  and  that 
therefore  it  was  not  liable  for  the  ii\jury  done  there  to  the  stock.  Code, 
{  1261. 

2.  BrRDKN  OP  Proof. — Lacy,  J.,  dissenting,  contended  that  **the  eflfect  of 

Code,  i  1261,  is  to  shift  the  burden  of  proving  negligence  from  the  plain- 
tiff and  place  on  the  company  the  burden  of  proving  the  negative  of 
this  proposition. " 

Argued  at  Wytheville.     Decided  at  Richmond. 

Error  to  judgment  of  circuit  court  of  Wythe  county,  ren- 
dered at  its  February  term,  1897,  in  an  action  wherein  J.  R. 
McGavock  and  J.  C.  McGuvock,  administrators  of  Randall  Mc- 
Gavock,  deceased,  were  plaintiffl^  and  the  plaintiff  in  error, 
the  Norfolk  and  Western  Railroad  Company,  was  defendant. 
Opinion  states  the  case. 

BoUiny  ^  Stanley^  for  plaintiff  in  error. 

Blair  ^  Blair^  for  defendants  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 
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This  suit  is  ao  action  of  trespass  o'q  the  case  for  killing  and 
injuring  the  horses  and  mule  of  the  plaintiff's  intestate,  by  the 
defendant  company's  cars  operated  upon  the  road,  and  by  the 
agents  and  servants  of  the  said  company,  at  a  point  where  the . 
defendant's  railway  passes  through  the  enclosed  lands  of  the 
plaintiff's  intestate,  and  where  the  defendant  was  required  to 
fence  or  enclose  its  roadbed  by  section  1258  of  the  Code,  and 
which  it  had  not  done. 

The  facts,  of  the  killing  and  injuring  of  the  horses  and  mule, 
as  charged  in  the  declaration,  upon  the  enclosed  land  of  the 
plaintiffs  intestate;  and  the  failure  of  the  defendant  to  fence  its 
roadway  through  the  said  lands;  and  the  assessed  value  of  the 
said  horses  and  mule,  so  killed  by  the  defendant's  cars,  agents, 
and  servants,  were  all  proved  by  the  evidence,  and  the  jury 
returned  a  verdict  for  the  plaintiffs  for  $664  67.  Whereupon 
the  defendant  moved  the  court  to  set  the  verdict  aside  as  being 
contrary  to  the  law  and  the  evidence,  and  to  grant  it  a  new 
trial,  and  moved  in  arrest  of  judgment;  which  motions,  the 
court  overruled,  and  entered  judgment  upon  the  verdict  for 
$664  67,  with  interest  from  the  date  of  the  verdict  and  the 
costs. 

The  statute,  section  1258,  Code  of  1887,  requires  the  defend- 
ant company  to  erect  along  its  line  of  railroad  through  the 
enclosed  land  of  the  plaintitis'  intestate,  a  lawful  fence  on  both 
sides  of  its  roadway,  as  defined  in  section  2038,  which  may  be 
made  of  timber  or  wire,  or  ot  both,  and  keep  the  same  in  proper 
repair,  and  with  which  the  owners  of  adjoining  lands  may  con- 
nect their  fences  as  they  may  deem  proper,  &c. ;  and  section  1261 
provides,  that  in  any  action  or  suit  against  a  railroad  company 
for  an  injury  to  any  property,  on  any  part  of  its  track  not  en- 
closed according  to  the  provisions  of  this  chapter,  it  shall  not  be 
necessary  for  the  claimant  to  show  that  the  injury  was  caused 
by  the  negligence  of  the  company,  its  employees,  agents,  or 
servants. 

The  first  assignment  of  error  is  the  refusal  of  the  court  to 
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permit  the  defendant  company  to  introduci  witnesses  to  show 
that  the  defendant  railroad  company  was  not  bound  to  fence 
its  roadway  at  the  point  where  the  said  horses  and  mule  of  the 
plaintiffs'  intestate  were  killed  by  it,  because  the  said  intestate 
himself  had  erected  a  fence,  which  was  a  lawful  fence,  at  that 
point  between  his  land  and  the  roadway  of  the  defendant  com- 
pany passing  through  his  enclosed  land;  and  that,  therefore, 
the  defendant  company  was  not  liable  for  injury  done  by  it  to 
the  plaintiffs  intestate's  stock  at  that  point. 

The  court  did  not  err  in  excluding  this  testimony.  The 
failure  of  the  company  to  erect  a  lawful  fence  along  the  line  of 
its  roadway,  between  the  enclosed  land  of  the  plaintiff's'  intes- 
tate and  its  roadway,  as  expressly  required  by  law,  makes  it 
amenable  to  the  penal  sanction  of  the  law  for  its  neglect  or 
violation  of  the  requirement  of  the  law,  and  the  fact  that  the 
owner  of  the  land  has,  himself,  endeavored  to  protect  his  stock 
ranging  upon  his  enclosed  land,  by  building  a  fence,  does  not  con- 
done or  excuse  the  disobedience  to  and  neglect  of  the  mandate 
of  the  law  by  the  railroad  defendant  company,  and  the  owner 
of  stock  getting  injured  by  the  railroad  cars  or  servants  at  a 
point  on  its  line  through  his  enclosed  land,  is  entitled  to  re^ 
cover  for  the  injury  or  killing  of  his  stock,  if  the  defendant 
company  has  failed  or  refused  to  comply  with  the  law  requir- 
ing it  to  erect  and  keep  in  order,  at  that  point,  a  lawful  fence. 
(See  sections  1258,  1259,  1266,  2038,  and  1261,  chapter  52, 
Code  of  1887 ;  7  Amer.  &  English  Ency.  of  Law,  p.  907  and 
p.  927,  and  cases  cited  in  note  2,  and  p.  934  and  note  2.) 

The  court  did  not  err  in  refusing  to  instruct  the  jury  *'  that 
although  they  shall  believe  from  the  evidence  that  the  horses 
and  stock  of  the  plaintiffs'  intestate  were  killed  and  injured  on: 
the  railroad  of  the  defendant  company  by  the  cars  of  the  de- 
fendant company  in  charge  of  the  servants,  agents,  and  em- 
ployees of  the  defendant  company  as  charged  in  the  declara- 
tion, nevertheless,  if  they  shall  believe  from  the  evidence  that 
there  was  a  lawful  fence  along  the  roadbed  of  the  defendant 
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company  between  its  land  and  that  of  the  said  decedent  at  the 
place  where  the  said  injury  occurred,  erected  there  by  the  said 
decedent,  or  by  his  administrator,  then  the  court  instructs  the 
jury  that,  under  the  statute,  such  a  fence  is  sufficient;  and,  in 
the  absence  of  gross  negligence,  they  will  find  for  the  defend- 
ant." And  the  court  did  not  err  in  instructing  the  jury  "  that 
if  they  shall  believe  from  the  evidence  that  the  horses  and 
stock  of  the  plaintiff's  intestate  were  killed  and  injured  on  the 
railroad  of  the  defendant  company  by  the  cars  ot  the  defend- 
ant company  in  charge  of  the  servants,  agents,  and  employees 
of  the  defendant  company  as  charged  in  the  declaration ;  and 
shall  further  believe  from  the  evidence  that  the  said  horses  and 
stock  were  so  killed  and  injured  by  the  defendant  company  at 
a  point  on  the  said  railroad,  at  which  the  said  railroad  passes 
through  the  land  of  the  said  decedent,  Randall  McGavock; 
and  shall  further  believe  from  the  evidence  that  the  defendant 
company  failed  to  fence  its  right  of  way  or  roadbed  through 
the  enclosed  land  of  the  said  decedent  at  the  place  of  said  in- 
jury, then  the  court  instructs  the  jury  that  they  shall  find  for 
the  plaintiffs  and  assess  their  damages  at  such  sum  as  to  the  jury 
shall  seem  right,  based  on  the  evidence  as  to  the  value  of  said 
stock  at  the  time  the  same  was  killed  and  injured." 

The  court  did  not  err  in  overruling  che  motions  to  set  the 
verdict  aside  and  in  arrest  of  judgment;  and  the  judgment 
of  the  circuit  court  of  Wythe  county  is  without  error,  and  is 
affirmed. 

Lacy,  J.,  dissenting,  said: 

It  was  proved  in  the  case  that  the  land  adjacent  to  the  rail- 
road, where  the  horses  were  kept,  was  enclosed  by  a  lawful 
fence  put  up  by  McGavock,  deceased,  and  that  the  fence  was 
pulled  down  in  the  night,  and  the  horses  escaped  on  the  track 
on  a  dark  night,  and  were  killed  or  seriously  damaged,  and 
that  the  horses  were  worth  as  much  as  the  amount  of  the  ver- 
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diet.  This  evidence  was  all  that  was  ottered  by  the  plaintiff. 
The  defendant  offered  to  prove  by  its  witnesses  that  there  was 
a  lawful  fence  along  the  right  of  way  of  the  company  at  the 
place  where  the  horses  escaped  on  the  track,  though  not  put 
there  by  the  company;  that  the  bars  in  this  fence  were  up  late 
on  the  evening  of  the  day  when  the  horses  were  killed  at 
night;  and  that  the  bars  were  pulled  down  by  some  unknown 
person  in  the  night.  But  the  court  refused  to  admit  this  evi- 
dence, holding  that  by  the  act  of  assembly  the  negligence  was 
established  by  reason  of  the  iact  that  the  fence  was  not  built 
by  the  company,  and  so  instructed  the  jury;  that  the  failure 
to  fence  the  right  of  way  of  the  company  established  negli- 
gence; and  that  this  could  not  be  contradicted  or  disproved 
by  the  company  by  any  evidence  whatever,  and  refused  an  in- 
struction per  contra  offered  by  the  defendant  company.  Section 
1261  of  the  Code  provides  as  follows:  "  In  any  action  or  suit 
against  a  railroad  company  for  an  injury  to  any  property  on 
any  part  of  its  track  not  enclosed  according  to  the  provisions 
of  this  chapter,  it  shall  not  be  necessary  for  the  claimant  to 
show  that  the  injury  was  caused  by  the  negligence  of  the  com- 
pany, its  employees,  agents,  or  servants."  The  eff^ect  of  this 
statute  is  to  shift  the  burden  of  proving  negligence  from  the 
plaintiff*,  and  place  upon  the  company  the  burden  of  proving 
the  negative  of  this  proposition ;  but  it  is  not  intended  to  deny 
all  defence  to  the  defendant,  and  confine  the  case  to  a  simple 
inquiry  of  damages,  as  is  held  in  this  case.  The  law  does  not 
require  all  parts  of  the  railroad  right  of  way  to  be  fenced  by 
the  company— only  certain  parts,  described  in  chapter  52  of  the 
said  Code  (section  1259).  In  this  particular  case  there  was  a 
lawful  fence  erected  at  this  spot,  but  the  company  was  not  al- 
lowed to  prove  it.  The  statute  requires  the  company  to  cause 
a  fence  to  be  erected  along  its  right  of  way,  and  one  was 
already  there  in  this  case.  I  think  (without  expressing  an 
opinion  on  any  other  question)  that  the  circuit  court  erred  in 
its  construction  of  this  statute,  in  denying  all  right  of  defense 
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to  the  company;  and  for  this  cause  the  judgment  should  be 
reversed,  and  the  case  be  remanded  for  a  new  trial  to  be  had 
therein. 


Judgment  affirmed. 
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RisoN  V.  Newberry. 
February  let,  1894. 

1.  Specific  Performance — How  granted. — If  equity  grants  specific  perform- 

ance of  a  contract,  it  should  do  so  of  the  contract  as  the  parties  made  it. 

2.  Idem —  When  denied — Remedy, — Where,  without  good  excuse,  for  a  con- 

siderable time,  vendor  of  land  refuses  to  perform  the  contract  on  his 
own  part,  he  cannot,  after  prices  have  declined,  have  a  decree  for  spe- 
cific performance,  but  must  be  left  to  his  remedy  at  law. 

3.  Recission —  When  denied— Remedy. — Where  there  was  no  mutual  mistake, 

no  illegality,  no  disability,  no  fraud  by  fiedse  representations  or  wilful 
suppression  of  such  facts  as  to  the  subject  matter  as  the  party  is  bound 
to  disclose,  and  no  undue  influence  resulting  from  confidence  or  friend- 
ship, equity  will  not  decree  a  recission  of  a  contract,  but  will  leave  the 
plaintiff  to  his  remedy  at  law. 

Appeal  from  decree  of  circuit  court  of  Wythe  county,  ren- 
dered February  24, 1893,  in  a  chancery  cause  wherein  Harman 
Newberry  was  complainant  and  J.  F.  Rison,  acting  on  behalf 
of  certain  purchasers,  Ruffin  and  Hairston,  was  defendant. 
The  decree  being  adverse  to  the  defendant,  he  appealed. 
Opinion  states  the  case. 

Berkeley  ^  Harrison^  Green  ^  Miller  and  Walker  ^  Ccddwelly 
for  appellant. 

D.  S.  Pierce^  Fallon  ^  Fulton  and  R,  Q.  H.  KeaUy  for  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
Vol.  xc — 65 
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This  is  a  suit  by  Harman  Newberry,  seeking  to  have  specific 
performance  of  a  contract  in  writing,  made  by  said  plaintiff 
with  the  appellant,  J.  F.  Rison,  acting  on  behalf  of  certain 
parties  purchasers,  RufBn  &  Hairston,  on  the  2d  day  of  April, 
1890,  agreeing  to  sell  to  the  said  parties  three-fourths  interest 
in  700  acres  of  his  706  acres  of  land  in  his  Kent's  Mill  farm, 
in  Wythe  county.  The  said  contract  sets  out  that  the  six  acres 
so  reserved  are  those  on  which  the  dwelling  is  located,  which 
was  to  be  laid  off  compactly  with  some  frontage  on  the  Nor- 
folk &  Western  railroad.  The  price  agreed  was  $100  per 
acre,  or  $52,500  for  the  whole  three-fourths  interest.  New- 
berry agreed  in  the  said  contract  to  unite  with  the  said  pur- 
chasers in  the  formation  of  a  land  and  improvement  company, 
for  the  development  of  the  said  farm  by  laying  oft'  the  said 
land  into  town  lots  and  selling  the  same,  and  he  agreed  to  take 
one-fourth — his  one-fourth  interest  reserved — in  stock  of  said 
company  in  like  manner  and  kind  as  shall  be  issued  to  the 
purchasers.  The  terms  of  payment  were  agreed  on  as  follows: 
$10,000  cash  upon  the  tender  of  a  proper  deed,  $10,000  in 
three  months  thereafter,  $7,500  each  in  six,  nine,  and  twelve 
months  thereafter,  and  $10,000,  being  the  remainder,  in  fifteen 
months  from  the  date  of  the  first  payment;  the  deferred  pay- 
ments to  bear  six  per  centum  interest,  evidenced  by  negotiable 
notes,  and  secured  by  trust  deed  upon  the  property  conveyed. 
Newberry  agreed  in  the  said  contract  to  furnish  a  plot  showing 
the  exact  quantities  and  boundaries  of  the  land  sold ;  and  there 
was  a  further  stipulation  that  the  said  land  company,  when 
formed,  should  contribute  one-half  the  cost  of  a  railroad  sur- 
vey from  the  mouth  of  Reed  creek  to  some  point  on  New 
river  to  or  near  Stuart,  Va.,  when  the  other  half  was  contri- 
buted by  others,  the  whole  not  to  exceed  $5,000  in  cost.  By 
this  contract  Newberry  was  to  sell,  and  the  others  were  to  buy 
three-fourths  interest  in  the  said  land.  The  other  one-fourth 
interest  was  to  be  contributed  by  Newberry;  and  they  were 
together  to  form  a  company,  one-fourth  of  the  stock  to  belong 
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to  Newberry  and  three-fourths  of  the  stock  to  all  others  coni- 
biiiedy  the  company  to  own  and  develop  the  whole  land,  less 
the  six  acres  on  which  the  dwelling  stood,  to  be  compactly 
laid  off;  and  Newberry  agreed  to  furnish  a  plot  showing  the 
exact  quantities  and  boundaries  of  the  land  sold,  which,  being 
done,  the  six  acres  not  sold  would  remain  compactly  laid  oft  or 
left  to  itself.  On  the  other  hand,  the  purchasers  were  to  pay 
$10,000  on  receipt  of  a  proper  deed,  which  Newberry  was  to 
furnish  to  them.  The  contract  was  executed  on  the  2d  of 
April,  1890,  as  stated.  On  the  next  day,  D.  S.  Pierce,  attor- 
ney at  law,  made  out  an  abstract  of  title  of  the  said  land  at 
the  instance  of  Rison,  certifying  at  the  conclusion  and  as  a 
conclusion  that  "there  are  no  incumbrances  or  liens  on  the 
land."  On  the  8th  day  of  the  same  month  the  purchasers  of 
the  three-fourths  interest  from  Newberry  paid,  in  anticipation 
of  a  deed,  $10,000  cash  to  Newberry.  But,  Newberry  not 
making  a  deed  as  expected,  (m  the  26th  of  June,  1890,  the 
purchasers,  by  counsel,  forwarded  a  deed  to  Newberry  convey- 
ing the  entire  property  to  the  Newberry  Land  Company — the 
name  adopted  for  the  new  company  about  to  be  formed — which 
was  received  on  the  next  day.  Newberry  objected  to  the  stated 
consideration  in  the  deed  of  $210,000  by  the  land  company  in- 
stead of  $70,000;  but  it  seems  that  he  agreed  to  this  in  order  to 
get  the  cash  payment  of  $10,000  in  advance.  When  Newberry 
received  the  deed  he  refused  on  the  next  day  to  execute  it,  be- 
cause he  said  the  exact  quantity  of  land  had  not  been  ascer- 
tained. On  the  16th  day  of  August,  1890,  Newberry's  counsel 
acknowledged  the  receipt  of  the  deed,  and  stated  that  when 
he  offered  the  deed  to  Newberry,  and  offered  it  with  the  metes 
and  bounds  furnished  by  the  purchasers,  and  proposed  to  draw 
a  deed  for  him  to  sign  and  for  his  wife  to  sign  also,  Newberry 
said  he  did  not  like  the  way  his  six  acres  were  laid  oft,  and 
"he  says  he  will  not  sign  the  deed  until  that  is  laid  oft*  to  suit 
him.*'  Four  days  afterwards  Kison  replied  that  the  engineers 
had  been  given  the  contract  to  go  by,  and  no  other  instruc- 


Digitized  by 


Google 


516  RisoN  V.  Newberry. 


Opinion. 


tions,  and  he  regretted  the  way  the  six  acres  had  been  laid  off 
was  not  satisfactory  to  Newberry,  but  that,  it  Newberry  would 
please  inform  them  how  he  wished  the  six  acres  laid  off,  au 
endeavor  would  be  made  to  arrange  the  plat  accordingly. 
These  directions  were  never  given,  and  in  the  deed  tendered 
January  25,  1893,  after  decree  in  the  cause,  he  adopts  the  way 
the  six  acres  are  laid  off,  and  says  it  is  satisfactorily  laid  off. 
Newberry  refused  to  make  a  deed  to  the  company,  but  pro- 
posed to  give  further  time  if  the  purchasers  would  pay  him 
yet  another  $10,000  in  cash  before  receiving  the  deed.  In 
1891  (May  20th),  Newberry  caused  a  deed  to  be  made  and  ten- 
dered by  his  counsel,  conveying  three-fourths  of  the  land  to 
the  purchasers,  which  the  purchasers  refused  to  accept  as  a 
proper  deed,  and  in  August,  1891,  Newberry  filed  his  bill  for 
specific  performance  of  the  contract  of  April,  1890.  The  suit 
coming  on  to  be  heard  upon  the  bill  and  exhibits,  demurrers, 
pleas,  joint  and  several  answers,  and  exhibits  as  cross  bills  and 
answers  to  same,  etc.,  the  depositions  of  witnesses,  etc.,  and 
and  upon  release  deeds  by  the  parties  in  interest  other  than 
Newberry,  John  D.  Stewart,  R.  C  Kent,  and  Mrs,  C.  W. 
Kent,  filed  in  the  papers,  the  circuit  court  overruled  the  de- 
murrers, and  held,  and  so  decided,  that  Newberry  was  entitled 
to  specific  performance  of  his  contract  of  April  2, 1890,  upon 
his  filing  in  court  a  deed  with  general  warranty  of  title,  exe- 
cuted by  himselt,  conveying  to  the  vendees  named  in  the  said 
contract  of  sale  three-fourths  interest  in  the  land  in  said  con- 
tract mentioned,  with  the  reservation  of  six  acres,  therem 
mentioned,  within  sixty  days  from  the  date  of  the  decree;  it 
being  the  opinion  of  the  court  that  the  complainants'  title  to 
the  said  land  is  good,  and  that  any  possible  defect  that  could 
arise  because  of  the  infancy  of  Flora  Stuart,  who  had  signed 
the  deed  of  release,  could  be  indemnified  by  a  reservation  of 
the  purchase  money  in  the  hands  of  the  court  for  that  pur- 
posQ;  decreed  for  the  unpaid  purchase  money,  credited  the 
same  by  use  and  occupation  by  Newberry,  and  decreed  a  sale 
of  the  three-fourths  interest  if  the  money  was  not  paid  in  sixty 
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days  from  that  time ;  decreed  that  each  party  pay  his  own  cost, 
and  appointed  commissioners  to  make  the  sale,  and  authorized 
$3,000  to  be  paid  into  court  by  the  defendants,  to  be  h  Id  as 
indemnity  against  the  claim  of  Miss  Flora  Stuart;  whereupon 
the  defendants  applied  for  and  obtained  an  appeal  to  this  court. 
Enough  has  been  stated  chronologically  to  show  the  proceed- 
ings between  the  parties  pending  their  negotiations  between 
the  execution  of  the  contract  and  the  bringing  of  this  suit. 
The  evidence  in  the  cause  shows  that  the  vendor,  who  now 
seeks  specific  performance,  did  not  have  the  power — was  not 
capable — of  making  a  good  deed  to  the  land  he  sold  at  the 
time  of  the  sale,  and  the  decree  in  the  cause  procured  and  in- 
sisted on  by  the  vendor  himself  shows  that  at  that  date — nearly 
three  years  after  the  contract  was  made — he  was  still  unable  to 
make  a  deed,  and  the  circuit  court  was  unable  to  cause  a  good 
deed  to  be  made,  but  decreed  that  the  parties  defendants 
should  receive  a  hypothetical  deed,  good  if  this  young  lady  so 
willed  hereafter,  the  court  thought.  The  defendants  pointed 
out  the  defects  in  Newberry's  title.  After  long  delay  on  his 
part,  he  at  last  made  a  deed.  It  appears  plainly  enough  that 
for  some  unexplained  reason  he  desired  to  get  the  cash  pay- 
ment in  advance  of  a  deed,  and,  receiving  this,  he  refused  to 
make  a  deed  to  the  company  which  he  had  agreed  to  form 
with  his  vendees,  and  take  the  interest  of  one-fourth.  Agree- 
ing subsequently  to  do  this,  he  then  bethought  him  of  the  six 
acres,  and  found  fault  with  the  way  it  was  laid  off.  Subse- 
quently, when  asked  to  state  his  objection  to  this,  he  waived 
it,  and  he  put  the  six  acres  in  the  deed  in  the  same  manner, 
which  had  so  long  proved  an  insurmountable  difficulty  with 
him  when  so  done  by  others.  But  none  of  these  difficulties 
could  be  surmounted  by  him,  or  were  surmountable  by  others, 
until  the  fall  in  prices  known  as  the  "collapse  of  the  boom" 
had  come.  Heretofore  reluctant — not  only  reluctant,  but 
stubbornly  and  steadfastly  refusing  either  to  accept  a  deed  ten- 
dered to  him  or  to  tender  one  himself — he  agreed  to  survey 
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and  plat  the  land,  received  $10,000  before  he  had  any  valid 
claim  to  it  under  his  contract,  and  yet,  although  he  had  a  sur- 
vey made  by  his  own  chosen  surveyor,  he  rejected  that,  and 
did  not  cause  any  other  to  be  made,  and,  when  the  other  f>ar- 
ties  caused  a  survey  and  plat  to  be  made  by  skilled  engineers, 
he  objected  to  that,  because  six  acres  were  not  laid  off  to  suit 
him  in  general  terms;  and,  vvhen  requested  to  make  known 
his  wishes  precisely,  that  they  might  be  complied  with,  lets  it 
pass,  delays  for  another  year,  and  then  adopts  what  he  had  so 
strenuously  and  so  long  objected  to.  We  have  shown  that  he 
was  not  capable,  and  it  appears  also  that  he  was  not  ready, 
willing,  eager,  or  desirous  during  all  that  period.  His  negoti- 
ations tended  to  the  effort  which  finally  culminated  in  the  de- 
mand of  $10,000  more  in  cash  before  a  deed  was  made  by  him. 
And  yet  he  seeks  specific  performance  at  the  hands  of  the 
court  of  a  contract  which  he  had  so  long  not  only  neglected, 
but  expressly  refused,  to  comply  with  on  his  part,  until  the 
circnmstjinces  had  so  changed  that  the  object  of  the  contract 
could  not  be  carried  out.  It  was  not  possible  to  sell  lots  and 
stock  in  a  company  until  a  deed  could  be  obtaihed  by  the  com- 
pany free  from  exception.  And  he  himself  had  ^reed  to  per- 
form on  his  part  something  else  besides  selling  and  conveying  the 
three-fourths  of  the  land.  He  plainly  agreed  to  contribute  one- 
fourth  of  the  capital  stock  to  the  company  and  put  in  his  one- 
fourth  interest  in  the  company  towards  this  end.  So  that  by  the 
contract  the  company  was  to  own  the  wholeland,  and  he  to  own 
one-fourth  of  the  capital  stock  of  the  company.  But  he  re- 
fused to  do  this,  and  asks  that  the  contract  which  he  made  be 
enforced,  specifically  performed  in  part — performed  only  so  far 
as  it  is  favorable  to  him  and  his  present  views — that  is,  that 
the  other  side  be  made  to  fully  perform  on  their  part  and  he 
be  fully  released  on  his  part;  and  the  circuit  court  has  so  de- 
creed. We  do  not  deem  it  necessary  to  go  into  any  detail  as 
to  the  various  questions  as  to  the  defective  title  held  by  New- 
berry.    His  delay  is  enough  to  disentitle  him  to  specific  per- 
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formance.  And  the  decree  of  the  circuit  court,  presented  and 
insisted  on  by  the  other  side,  sufficiently  shows  his  inability  to 
comply  with  his  contract  to  make  a  good  deed  to  the  land  free 
from  just  exception.  The  principles  which  govern  a  court  of 
equity  in  passing:  upon  such  suits  are  so  well  settled,  have  been 
so  universally  adhered  to  by  this  court  since  its  foundation,  and 
are  so  familiar  to  the  profession,  that  no  extended  citation  of 
authority  is  deemed  at  all  necessary.  We  have  over  and  over 
again  gone  over  this  question,  until  there  is  nothing  which  can 
be  added.  Mr.  Sugden  says  (p.  279):  "In  the  language  of 
some  of  the  judges,  a  party  who  seeks  specific  performance 
must  show  himself  ready,  desirous,  prompt,  and  eager." 
Chancellor  Kent  said  in  St.  John  v.  Benedict^  6  Johns.  Ch.  Ill : 
"  Specific  performance  cannot  be  considered  a  matter  of  right 
in  either  party,  but  is  a  matter  of  discretion  in  the  court;  not, 
indeed,  of  tirbitrary  and  capricious  discretion,  depending  upon 
the  mere  pleasure  of  the  judges,  but  of  that  sound  and  rea- 
sonable discretion  which  governs  itself  as  far  as  it  may  by  gen- 
eral rules  and  principles,  but  which  at  the  same  time  withholds 
or  grants  relief  according  to  the  circumstances  of  each  particu- 
lar case,  when  these  rules  and  principles  will  not  furnish  any 
exact  measure  of  justice  between  the  parties."  All  application 
to  courts  to  decree  a  specific  performance  must  depend  upon 
the  circumstances,  governed  by  the  established  principles  of 
the  court.  If  specific  performance  would  work  injustice,  or 
be  unreasonable,  a  party  will  be  left  to  his  action  for  damages. 
It  is  generally  essential  that  a  party  seeking  a  specific  perform- 
ance should  not  have  been  backward;  that  he  should  not  have 
held  off  until  circumstances  may  have  changed ;  or  kept  him- 
self aloof  so  as  to  enforce  or  abandon  the  contract  as  events 
might  prove  most  advantageous.  The  case  of  ChUhowie  Iron 
Co.  V.  Gardiner y  79  Va.,  305,  is  very  much  in  point;  S.  V. 
Railroad  Co.  v.  Le^m's,  76  Va.,  833;  Haskin  v.  Agricultural  In- 
mrance  Co.,  78  Va.,  700;  Ferry  v.  Clark,  77  Va.,  397;  2  Lomax 
Dig.,  p.  108;    Panill  v.  McKinley,  9  Gratt.,  1;    Robertson  v. 
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Hogsheads,  3  Leigh,  667 ;   I  Story,  Eq.,  §  693 ;  Graybill  v.  Bmgh, 
89  Va.,  895;  F(/rd  v.  Euker,  86  Va.,  79;  Dinsmore  v.  Lyle.  87 
Va.,  391 ;  Reynolds  v.  Necessary,  88  Va.,  ]  25 ;   Grizzle  v.  Suiher- 
land,  88  Va.,  584;  Nalle  v.  F.  iKf.  Railroad  Co.,  88  Va.,  948; 
Story,  Eq.  Jur.,  §  716 ;  3  Pars.  Cont.  301 ;  2  Tuck.  Coram., 426. 
It  may  be  observed,  upon  what  has  gone  before,  that  the 
decree  appealed  from  did  not  decree  performance  of  the  con- 
tract as  made  by  the  parties,  but  quite  a  different  one.    The 
appellants  did  not  agree  to  buy  a  two-thirds  interest  in  the 
land  of  Newberry  and  pay  $100  per  acre  for  it  simply.    There 
was  an  agreement  between  the  parties  in  the  contract  sought 
to  be  specifically  performed  that  they  would  form  a  company 
with  Newberry  one-fourth  owner  and  contributor.     They  were 
to  pay  three- fourths  of  the  agreed  value  and  Newberry  one- 
fourth,  all  to  go  into  a  company  for  a  specific  purpose.    The 
decree  complained  of  not  only  compels  the  appellants  to  take 
a  delayed  and  a  defective  title,  but  compels  them  to  take  three- 
fourths  of  what  they  substantially  bargained  for.     It  is  not 
proved  nor  alleged  that  the  appellants  ever  agreed,  directly  or 
indirectly,  that  the  contract  thus  set  up  should  be  their  con- 
tract; nor  is  it  reasonable  to  suppose  that  they  would  have 
agreed  to  pay  anything  tor  an   undivided  interest,  great  or 
small,  in  this  land,  in  order  to  build  a  town.     It  would  have 
remained  uncertain  under  such  a  contract  where  their  land 
would  lie,  whether  on  the  railroad  or  off  of  it,  whether  close 
to  or  at  the  railroad  depot  or  remote  from  it;  and  under  the 
court's  decree  it  is  matter  of  uncertainty  where  the  appellants* 
part  of  the  land  will  be  situated.     If  the  court  decrees  specific 
performance  at  all  of  a  contract,  it  should  do  so  ot  the  contract 
which  the  parties  made  and  the  entire  contract  a«  made.     The 
court  should  have  decreed,  if  at  all,  upon  the  entire  contract, 
and  not  upon  a  part  only,  and  thus  left  not  only  the  question  of 
the  title  uncertain  and  dependent  upon  future  undetermined 
events,  but  the  location  and  situs  of  the  land  undetermined 
and  unascertained.     It  cannot  be  said  that  the  parties  them- 
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selves  purchased  three-fourths  only,  because  their  contract 
covered  effectually  the  entire  tract — three-fourths  to  be  paid 
for  in  money,  one-fourth  to  paid  for  in  stock,  but  the  whole  to 
be  held  (except  six  acres,  to  be  laid  off  and  designated)  under 
one  right ;  that  is,  by  the  company,  which  both  sides  agreed 
to  form  to  this  end. 

Specific  performance  is  an  equitable  remedy,  which  compels 
the  performance  of  a  contract  in  the  precise  terms  agreed  upon, 
or  such  a  substantial  performance  as  will  do  justice  between 
the  parties  under  the  circumstances  of  the  case.  22  Amer.  & 
Eng.  Enc.  Law,  p.  909.  Bouvier  defines  it  as  the  "  actual  ac- 
complishment of  a  contract  by  a  party  bound  to  fulfill  it." 
Burrill  defines  it:  "The  performance  of  a  contract  in  the  pre- 
cise terms  agreed  upon;  strict  performance."  Mr.  Justice 
Washington,  speaking  for  the  Supreme  Court  of  the  United 
States  in  Hunt  v.  Bousmaniery  1  Pet,  14,  says:  "Equity  may 
compel  parties  to  perform  their  agreements,  when  fairly  en- 
tered into,  according  to  their  terms;  but  it  has  no  power  to 
make  agreements  for  parties,  and  then  compel  them  to  execute 
the  same.  The  former  is  a  legitimate  branch  of  its  jurisdic- 
tion, and  in  its  exercise  highly  beneficial  to  society.  The  latter 
is  without  its  authority,  and  the  exercise  of  it  would  not  only 
be  a  usurpation  of  power,  but  would  be  highly  mischievous  in 
its  consequences."  Equity  cannot  make  or  alter  a  contractor 
the  parties  and  then  execute  it.  If  the  contract  must  be  re- 
formed before  it  can  be  executed,  it  can  only  be  reformed  in  a 
suit  for  that  purpose,  or  upon  a  bill  particularly  praying  for 
that  relief.  Grey  v.  Tubbs,  43  Cal.,  359;  Osbom  v.  Phelps,  19 
Conn.,  63.  Nor  will  equity  reform  a  writing  to  make  an  agree- 
ment of  a  character  different  from  that  which  the  parties  in- 
tentionally entered  into.  Stoddard  v.  Hart,  23  N.  Y.,  556. 
Under  the  circumstances  of  this  case,  we  think  Newberry  is 
not  entitled  to  the  aid  of  a  court  of  equity  to  have  his  contract 
specifically  executed,  but  that  this  court  should  withhold  its 
relief,  and  leave  him  to  his  action  at  law.  And  under  the  cir- 
VoL.  xc— 66 
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cumstances  of  this  case,  and  the  changed  circumstances,  this 
court  ought  not  to  rescind  the  contract  at  the  instance  of  the 
appellants.  There  are  no  sufficient  grounds  alleged  nor  proven 
upon  which  to  base  a  rescission.  Fraud  is  the  most  frequent 
ground  for  rescission,  but  it  cannot  be  said  that  Newberry  has 
practiced  this  upon  the  appellants.  False  representations,  to 
be  fraudulent,  must  be  a  false  statement  of  fucts,  positively  made, 
not  mere  matters  of  erroneous  opinions.  A  concealment  to 
afford  ground  of  rescission  for  fraud  must  be  a  willful  sup- 
pression of  such  facts  in  regard  to  the  subject-matter  of  the 
contract  as  the  party  making  it  is  hound  to  disclose.  We  cannot 
say  that  there  is  any  inadequacy  of  consideration,  sufficient  to 
suggest  fraud;  no  undue  influence  resulting  from  confidence 
or  friendship.  There  is  no  mutual  mistake,  no  illegality,  dis- 
ability, coverture,  or  infancy.  Non-performance  to  justify  re- 
scission must  be  a  total  failure  of  performance.  Under  all  the 
circumstances  of  this  case,  we  will  refuse  specific  perform- 
ance, and  deny  the  prayer  tor  rescission,  and  reverse  the  cause, 
and  dismiss  the  bill,  without  prejudice  to  the  right  of  either 
party  to  bring  his  action  at  law  for  such  damages  as  he  may 
be  advised  he  has  sustained  in  the  premises;  that  is,  the  par- 
ties will  be  left  to  seek  their  remedy  in  a  court  of  law.  The 
decree  of  the  circuit  court  decreeing  specific  performance  is 
for  the  reasons  stated,  erroneous,  and  must  be  reversed  and 
annulled. 


Decree  reversed. 
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Mills  &  Fairfax  v.  Norfolk  &  Western  R.  R.  Co. 

March  8th,  1894. 

1.  Contract — Construction — Fraud. — A  stipulation  in  a  contract  to  construct 

a  portion  of  a  railway,  making  the  estimates  and  certificates  of  the  com- 
pany's engineer  as  to  the  amounts  due  thereunder  binding  and  conclu- 
sive on  the  parties  in  the  absence  of  fraud,  held^  not  to  make  such  esti- 
mates and  certificates  conclusive  on  the  contractor,  where  made  in  such 
plain  violation  of  the  terms  and  prices  specified  in  the  contract  as  to 
amount  to  a  fraud,  or  a  mistake  so  gross  as  necessarily  to  imply  fraud, 
or  bad  faith,  especially  where  the  contract  also  provides  for  a  final  esti- 
mate of  the  quality,  character,  and  value  of  the  work  according  to  the 
contract. 

2.  Idem. — Releases — Failure — Excuses. — The  failure  or  neglect  of  a  contractor 

for  the  construction  of  a  portion  of  a  railway,  to  give,  or  tender  to  the 
railway  company,  releases  from  claims  or  demands  of  mechanics  and 
material  men,  or  others,  as  required  by  the  contract,  held,  excused 
where  the  estimates  of  the  company's  engineer,  upon  which  the  pay- 
ments are  to  be  based,  are  incorrect  and  fraudulent,  because  not  within 
the  terms  of  the  contract,  especially  where  all  the  persons  having  any 
claims  have  been  fully  paid  and  the  time  has  expired  within  which  they 
could  assert  any  demands  against  the  company,  or  file  any  liens  on  its 
property. 

3.  Action  on  Contract — Declaration. — Where  declaration  in  an  action  on 

such  a  contract,  having  set  forth  the  same,  alleges  performance  and  ac- 
ceptance of  the  work  required  thereby,  and  the  refusal  of  the  company 
to  pay  therefor,  except  on  the  estimates  and  certificates  of  its  engineer 
made  so  plainly  in  violation  of  the  terms  and  prices  specified  in  the  con- 
tract, as  to  amount  to  fraud,  held,  the  declaration  is  sufficient  in  law. 

Error  to  judgment  of  circuit  court  of  city  of  Roanoke,  ren- 
dered September  3d,  1892,  in  an  action  of  covenant,  wherein 
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George  T.  Mills  and  Henry  Fairfax,  late  partners,  doing  busi- 
ness as  Mills  &  Fairfax,  were  plaintiffs,  and  the  Norfolk  & 
Western  Railroad  Company  was  defendant.  The  company  de- 
murred to  the  declaration,  the  demurrer  being  not  to  its  form, 
but  to  its  substance  and  going  to  the  merits  of  the  case.  The 
circuit  court  sustained  the  demurrer,  and  the  plaintiffs  brought 
the  case  here  on  a  writ  of  error.     Opinion  states  the  case. 

Eppa  HuntoUj  Jr.^  and   Penn  ^  Cocke^  for  plaintiff  in  error. 

Watis^  Robertson  ^  Robertson^  for  defendant  in  error. 

Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

This  suit  grows  out  of  a  contract,  under  seal,  between  the 
said  Mills  &  Fairfax,  plaintiffs,  and  the  Norfolk  &  Western 
Railroad  Company,  defendants,  dated  the  1st  day  of  February, 
1887,  whereby  the  plaintiffs  agreed  with  the  defendant  to  build 
a  certain  specified  portion  of  the  Elkhorn  branch  of  the  Flat 
Top  extension  of  the  said  defendant's  line  of  railroad,  including 
the  tunnel  through  the  Flat  Top  mountain  on  the  "  No.  3  ". 
coal  bed. 

The  said  contract  is  very  voluminous,  but  the  whole  con- 
troversy depends  upon  the  price  to  be  paid  for  the  excavation 
of  certain  sections  of  the  tunnel,  according  to  the  specifica- 
tions in  said  contract  especially  relative  thereto;  the  plaintiffs 
maintaining,  that  they  are  entitled,  by  the  express  terms  and 
intendment  of  the  said  contract,  to  $3  50  per  cubic  yard,  in- 
stead of  $1  75,  the  amount  or  price  allowed  to  them.  And 
this  suit  is  to  recover  the  difference  between  these  prices,  for 
the  work  done,  and  admittedly  well,  and  acceptably,  done, 
by  the  plaintiffs  for  the  defendant,  under  the  contract,  amount- 
ing to  the  sum  of  $23,100,  and  the  reserved  per  centum  re- 
tained, viz:  $9,709  20. 

There  was  a  coal  vein  running  through  the  Flat  Top  mountain, 
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visible  at  each  end  of  the  proposed  tunnel;  and  it  is,  in  tunnelling, 
much  easier  and  less  expensive  to  excavate  coal,  than  the  solid 
rock  through  which  tunnels  are  usually  cut.  And  not  only  is 
the  coal  itself,  comparatively,  easy  and  inexpensive  to  excavate, 
but  the  vein  of  coal  is  surrounded  by  shale,  which  is  pliable, 
easy,  and  inexpensive  to  excavate.  Under  these  circumstances, 
it  was  an  impoHant  matter  with  the  contracting  parties  to  de- 
termine whether  this  coal  vein  continued  through  the  entire 
length  of  the  proposed  tunnel ;  or  whether  it  would  become 
of  insignificant  size.  It  was  impossible  to  determine  this 
point,  except  by  the  excavation  itself;  therefore,  injustice  to 
both  parties  to  the  contract,  it  was  explicitly  agreed  and  stipu- 
lated to  pay  for  the  tunnel,  one  price,  if  the  coal  vein  continued 
through  the  tunnel  four  feet  thick;  and  a  larger  price,  if  it  be- 
came of  a  less  thickness  than  four  feet.  The  contract  has  the 
following  provisions  bearingon  this  subject :  "For  Flat  Top  tun- 
nel excavation,  coal  at  59  cents  per  ton  of  2,240  pounds;  for  Flat 
Top  tunnel  excavation,  rock  and  other  material,  at  $1  76  per 
per  cubic  yard.  The  nineteen  (19)  feet  of  height  of  the  sec- 
tion (of  the  tunnel)  will  be  made  up  in  its  lower  half,  partly  of 
No.  3  coal  bed  ;  and,  in  its  upper  half,  of  overlying  slates,  fire- 
clay, and  sandstone."  *  *  *  «  If  the  coal  bed  should  be- 
come of  a  less  thickness  than  four  feet,  exclusive  of  the  slates 
and  coal  not  usually  mined  in  the  run  of  mine  coal  in  adjoin- 
ing collieries,  this  will  entitle  the  contractors  to  a  price  of  three 
and  one-half  ($8  50)  dollars  per  cubic  yard  for  the  entire  sec- 
tion of  the  tunnel,  instead  of  the  prices  for  coal  and  other  ex- 
cavations mentioned  herein." 

"  Payment  is  to  be  made  by  the  party  of  the  second  part  for 
work  done  and  materials  furnished  under  this  contract,  on  or 
aboutthe  16th  of  each  month,  upon  proper  estimates  rendered  on 
the  last  day  of  the  preceding  month  for  the  work  done  and  the 
materials  furnished  during  the  preceding  month,  to  the  extent  of 
and  not  beyond  86  per  cent  of  the  amount  of  such  estimates; 
and  such  monthly  estimates,  to  be  valid,  must  be  accompanied  by 
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the  certiticate  of  the  engineer  of  the  company,  approving  the 
sarae  and  declaring  that  the  work  done  and  materials  furnished 
as  therein  stated,  are  according  to  this  contract;  and  without 
such  certificate  no  estimate  shall  be  valid  and  no  payment  can 
be  demanded;  and  in  all  questions  connected  with  such  esti- 
mates and  the  amounts  payable  thereby  and  thereunder,  the 
decision  of  the  said  engineer  shall  be  final  and  conclusive  on 
all  parties;  and  the  balance  thereof,  or  the  fifteen  per  cent  re- 
maining on  such  estimates  shall  not  be  payable  until  the  whole 
work  to  be  done  under  this  contract  has  been  fully  completed, 
but  shall  be  kept  back  as  part  of  the  security  for  the  perform- 
ance of  this  contract  on  the  part  of  the  parties  of  the  first 
part." 

"IV.  When  the  engineer  in  charge  has  furnished  his  certi- 
cate  that  all  the  work  embraced  in  this  contract  has  been  com- 
pleted agreeably  to  the  specifications  and  in  accordance  with 
the  directions  and  to  the  satisfaction  and  acceptance  of  the 
said  engineer,  there  shall  be  a  final  estimate  made  of  the  qual- 
ity, character,  and  value  of  said  work,  according  to  the  terms 
of  this  agreement;  when  the  balance  appearing  due  to  the  said 
parties  of  the  first  part  according  to  the  certificate  of  said  en- 
gineer, shall  be  paid  to  them  within  thirty  days  thereafter,  upon 
their  giving  a  release  under  seal  to  the  party  of  the  second 
part  from  all  claims  and  demands  whatsover,  growing  in  any 
manner  out  of  this  agreement,  and  upon  their  procuring  and 
delivering  to  the  party  of  the  second  part  full  release  in  proper 
form  and  duly  executed,  for  mechanics  and^  material  men,  of 
all  liens,  claims,  and  demands  for  materials  furnished  and  pro- 
vided, and  work  and  labor  done  and  performed  upon  or  about 
the  work  herein  contracted  for  under  this  contract." 

It  is  alleged  in  the  declaration  that  the  "  No.  3  "  coal  bed  did 
not  only  become  of  a  less  thickness  than  four  feet,  exclusive 
of  the  slates,  &c.,  but  that  it  entirely  disappeared  from  the  tun- 
nel for  the  distance  of  1,200  lineal  feet,  equal  to  13,200  cubic 
yards;  and  that  this  fact  is  evidenced  by  the  profile  of  the  tun- 
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nel  prepared  by  the  defendant  and  furnished  by  it  to  the  plain- 
tiffs and  filed  with  their  declaration.  This  fact,  expressly  and 
distinctly  alleged  in  the  declaration,  is  admitted  by  the  demur- 
rer, and  is  not  denied  in  fact.  The  plaintiffs  do  not  claim  the 
price  of  $3  50  per  cubic  yard  where  the  vein  of  coal  became 
of  less  thickness  than  four  feet  (as  by  the  express  terms  of  the 
contract  they  might  do),  but  only  where  the  vein  of  coal  en- 
tirely disappeared  from  the  tunnel,  as  shown  by  the  defendant's 
profile,  and  admitted  by  the  demurrer.  Notwithstanding  the 
clear  and  explicit  provision  of  the  contract,  and  the  acknowl- 
edged disappearance  of  the  coal  vein  from  the  course  of  the 
tunnel,  and  notwithstanding  that  the  defendant's  engineer  in 
charge  furnished  his  certificate,  on  the  8th  day  of  July,  1888, 
that  all  the  work  embraced  in  the  contract  had  been  completed, 
by  the  plaintifls,  agreeably  to  the  specifications  and  in  accord- 
ance with  his  directions  and  to  his  satisfaction  and  acceptance; 
yet  the  Norfolk  and  Western  Railroad  Company  refuses  to  pay 
for  the  work  done  by  the  plaintiffs  according  to  the  price  fixed 
by  the  contract,  and  accepted  by  them,  because  its  own  engi- 
neer (who  is  a  part  of  itself — its  other  ego — its  paid  employee), 
certifies  that  the  plaintiffs  are  entitled  to  only  $1  75  per  cubic 
yard,  instead  of  $3  50  per  cubic  yard ;  and  that  this  action  of 
its  employee,  however  unjust  and  however  flagrantly  in  abro- 
gation of  the  price  carefully  guarded  and  fixed  in  the  contract 
itself,  is  final  and  conclusive  on  the  plaintiffs. 

And  this  contention  of  the  Norfolk  &  Western  Railroad 
Company,  the  defendant,  is  approved  and  sustained  by  the 
order  of  the  circuit  court  of  Roanoke  city  complained  of,  and 
now  under  review — which  dismisses  the  plaintiffs'  suit  on  de- 
murrer, without  any  investigation  of  the  merits  of  their  claim. 

The  grounds  of  the  demurrer  to  the  plaintiffs  declaration, 
and  to  each  count  thereof,  as  stated  in  the  brief  of  the  appel- 
lee's counsel,  are :  1.  "  Because  the  contract  between  the  par- 
ties makes  the  estimates  and  certificates  of  the  engineer  as  to 
the  amounts  due  under  the  contract  conclusive  and  binding 
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upon  both  parties,  in  the  absence  of  fraud  on  the  part  of  the 
engineer  who  made  said  certificates  and  estimates."  And  "  in 
the  first  place,  it  is  contended,  that  the  declaration  does  not 
charge  fraud  upon  the  engineer  at  all,  in  the  sense  in  which 
the  word  is  used  in  all  the  decisions  on  the  subject.  All  that 
it  does  is  to  charge,  as  a  conclusion  of  law,  that  the  engineer 
made  a  mistake  so  gross  as  to  amount  to  fraud,  &c." 

This  ground  of  demurrer  is  neither  true  nor  tenable.  The 
contract  makes  the  parties  fix  the  price  at  $3  50  per  cubic  yard: 
"  If  the  coal  bed  should  become  of  a  less  thickness  than  four 
feet,  exclusive  of  slates  and  coal  not  usually  mined  in  run  of  mine 
coal  in  adjoining  collieries,  this  will  entitle  the  contractor  to  a 
price  of  $3  50  per  cubic  yard  for  the  entire  section  of  the  tun- 
nel, instead  of  the  prices  for  coal  and  other  excavations  men- 
tioned herein."  And  the  contract,  so  far  from  leaving  the  price 
to  the  estimate  or  discretion  of  the  engineer,  guarded  by  and 
imperatively,  provides  "there  shall  be  a  final  estimate  made  of 
the  quality,  character,  and  V2^ue  {not  price  per  measure)  of  said 
work,  according  to  the  terms  of  this  agreement :  thus  making  the 
terms  of  the  contract  imperative  upon  the  engineer,  as  the 
fixed  basis  of  his  calculation  of  the  amount  or  value  of  the 
work  according  to  the  price  fixed  by  the  contract.  There  is  no 
dispute  or  question  as  to  the  quality  or  character  of  the  work, 
or  as  to  its  completion  to  the  approval,  satisfaction,  and  accept- 
ance of  the  engineer:  but  the  predication  is,  that,  though  the 
price  is  fixed  by  the  contract,  it  emasculates  itself — commits 
felo  de  se — and  makes  the  engineer  the  absolute,  final  and 
arbitrary  dictator  of  the  price^  or  rate  of  compensation,  which 
the  contractors  shall  receive;  and  which,  only,  his  principal 
shall  pay.  Even  if  this  absurdity  can  be  predicated  of  the 
monthly  estimates  provided  for  by  the  3d  section  of  the  con- 
tract, there  is  nothing,  whatever,  said  in  the  4th  independent 
section,  as  to  the  finality  and  binding  force  of  the  engineer's 
decision  or  estimate;  nor,  indeed,  is  there  any  provision  that 
the  engineer,  as  such,  shall  make  any  estimate.     The  provision 
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is:  "IV.  When  the  engineer  in  charge  has  furnished  his  cer- 
tificate that  all  the  work  embraced  in  this  contract  has  been 
completed  agreeably  to  the  specifications  and  in  accordance 
with  the  directions  and  to  the  satisfaction  and  acceptance  of  the 
said  engineer,  there  shall  be  a  final  estimate  made  (not  neces- 
sarily by  the  engineer)  of  the  quality,  character,  and  value  of 
the  said  work,  according  to  the  terms  of  this  agreement^  by  whom- 
soever made." 

It  is  expressly,  distinctly,  and  positively  charged  in  the  de- 
claration, that  both  the  monthly  and  final  estimates,  made  by 
the  engineer  of  the  company,  were  not  made  according  to  the 
terras  of  the  contract;  but  were  made  in  open  and  direct  vio- 
lation of  the  terms  and  intendment  of  the  agreement  under 
seal  between  the  parties.  That,  by  the  estimate  of  the  engi- 
neer, the  price  of  $3  50  per  cubic  yard,  fixed  by  the  agree- 
ment, for  the  section  of  the  tunnel  in  which  the  coal  bed  No.  3 
became  of  less  thickness  than  four  feet,  (and,  in  fact,  wholly 
disappeared  from  the  said  tunnel,)  was  altered  by  the  engineer 
and  put  at  $1  75  per  cubic  yard;  and  that,  in  so  doing,  the 
said  engineer  made  a  mistake  so  gross  as  to  amount  to  a  fraud 
upon  the  plaintiffs,  depriving  them  of  the  enormous  sum  of 
f  23, 100,  to  which  they  are  justly  entitled  under  the  contract. 
The  second  count  is  like  the  first,  except  that,  instead  of 
charging  that  the  estimates  and  certificate  of  the  engineer 
were  a  mistake  so  gross  as  to  amount  to  a  fraud,  it  alleges  that 
"  the  engineer,  at  the  time  said  certificate  and  estimates  were 
made,  knew  that  the  said  '  No.  3 '  coal  bed  not  only  became  of 
a  less  thickness  than  four  feet,  as  aforesaid,  but  entirely  dis- 
appeared, which  said  conduct  on  the  part  of  the  said  engineer 
is  a  fraud  upon  the  rights  of  the  said  plaintiffs." 

The  third  count  is  like  the  others  except  that,  instead  of 
charging  mistake,  as  in  the  first  count,  and  fraud,  as  in  the 
second  count,  it  charges  that  in  making  said  certificate  and 
estimates  the  said  engineer  did  consult,  confer,  and  advise  with 
certain  officers  and  employees  of  the  said  defendant  company, 
Vol.  xc — 67 
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&c.,  which  said  action  of  the  said  engineer  they  charge  was 
misconduct,  illegal,  and  injurious  to  their  rights.  The  rule  of 
law  is  that,  even  when  the  engineer  acts  strictly  within  the 
scope  of  his  authority  (the  contract  and  terms  of  the  agree- 
ment), that  fraud,  or  mistake  so  gross  as  to  amount  to  fraud, 
or  necessarily  to  imply  bad  faith,  will  vitiate  the  estimate  and 
set  aside  his  decision;  and,  even  in  the  case  of  an  award,  the 
arbitrator  is  held  strictly  to  the  terms  of  the  submission,  the 
contract  of  the  parties,  and  cannot  go  outside  of  it,  or  contra- 
vene it.  In  the  case  of  Condon  v.  Southside  Railroad  Cb.,  14 
Gratt.,  Judge  Moncure  says:  '*It  now  only  remains,  under  the' 
head  we  are  now  considering,  to  inquire  whether  the  estimate 
made  by  the  engineer  in  this  case  was  such  a  one  as  the  con- 
tract authorized  ?  Did  the  engineer  exceed  his  authority  in 
making  the  estimate?  If  he  did,  then  by  analogy  to  the  case 
of  an  award,  and  according  to  a  principle  of  law  which  gov- 
erns this  case  alike  with  that  (if,  in  fact,  there  be  any  difference 
in  this  respect  between  the  two  cases)  the  estimate  is  void. 
The  parties  intended  that  all  questions,  whether  of  law  or  of 
fact,  which  might  arise  under  the  contract,  should  be  deter- 
mined by  the  engineer.  *  *  *  It  is  expressly  declared 
that  heshall  determine  when  the  contract  has  been  complied 
with  according  to  its  just  and  fair  interpretation,  and  the 
amount  of  the  same,  and  all  disputes  and  difficulties  arising 
under  the  same,  and  that  his  decision  shall  be  obligatory  and 
conclusive  between  the  parties  without  further  recourse  of  ap- 
peal. He  cannot  set  aside  or  disregard  the  contract  between 
the  parties.  That  contract  must  furnish  the  law  of  the  case. 
He  cannot  alter  the  prices  thereby  ascertained,  even  though  he 
may  consider  them  too  high  or  too  low.  If  it  should  appear 
that  he  did  so,  his  act  would  undoubtedly  be  void."  See,  also, 
Galveston^  ^c.  R.  R.  Co.  v.  Henry  ^  Dilley,  27  Amer.  &  Eng. 
R.  R.  Cases,  265;  Kisner  v.  Indianapolis^  ^c.  R.  R.  Co,^  12 
Amer.  &  Eng.  R.  R.  Cases,  314;  Louisville,  ^c.  v.  Donnegan,  84 
Amer.  &  Eng.  R.  R.  Cases,  122. 
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The  first  count  in  tlie  declaration  charges  a  mistake  in  the 
certificate  and  estimate  of  the  engineer  so  gross  as  to  amount 
to  a  fraud  upon  their  rights  under  the  express  and  fixed  terms 
of  the  contract,  and  such  as  necessarily  implies  bad  faith. 

The  second  count  charges  that  the  estimate  and  certificate 
of  the  engineer  are  founded  on  falsehood  and  a  fraudulent  per- 
version of  fact,  and  are  therefore  not  conclusive  or  final;  that 
the  engineer  knew  that  the  coal  bed  No.  3  had,  in  fact,  wholly 
disappeared  from  the  tunnel  excavation,  when  he  inferentially 
certified  that  it  had  continued  to  be  four  feet  thick  in  the  tun- 
nel, by  estimating  and  certifying  that  the  plaintiffs  were  enti- 
tled to  only  the  price  of  $1  75  per  cubic  yard  instead  of  the 
price  of  $3  50  per  cubic  yard  fixed  by  the  contract  to  be  their 
due  if  the  coal  bed,  No.  3,  should  become  of  less  thickness  than 
four  feet  in  the  course  of  the  tunnel.  And  this  action  of  the 
engineer  is  charged  to  be  actual  fraud,  and  a  deprivation  to 
them  of  $23,100  of  their  just  dues  under  the  contract  fully 
performed  by  them. 

The  third  count  charges  such  misconduct  on  the  part  of  the 
engineer  as  would  vititate  and  set  aside  an  award  in  ordinary 
arbitration  case,  and,  a  fortiori^  in  this  case. 

These  counts  are  all  good  and  sufl[icient;  and  the  coCirt  erred 
in  sustaining  the  demurrer  and  denying  to  the  plaintiffs  the 
opportunity  to  make  good  their  allegations  by  proof. 

But,  even  though  no  fraud,  mistake,  or  misconduct  is  alleged 
in  the  declaration,  still  it  is  alleged  that  the  estimates  and  cer- 
tificate of  the  engineer  are  not  within  the  terms  of  the  sub- 
mission, but  are  in  violation  of  the  contract ;  and  are,  for  that 
reason,  void  and  inconclusive.  The  declaration  alleges,  that 
the  contract  fixed  the  compensation  of  the  plaintiffs,  under  the 
circumstances  admitted,  at  $3  50  per  cubic  yard,  and  that  the 
estimate  of  the  engineer  fixed  the  compensation  at  $1  75  per 
cubic  yard.  If  this  be  true,  the  engineer  has  exceeded  his 
authority  and  abrogated  the  contract  between  the  parties. 

The  second  ground  of  demurrer  is,  that "  the  plaintiffs  show 
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no  cause  of  action,  because  the  (Jeclaration  does  not  allege  that 
the  releases  mentioned  in  the  4th  clause  of  the  contract  were 
ever  given  or  tendered  to  the  defendant,  and  no  adequate  ex- 
cuse is  set  up  for  not  tendering  said  releases."  Two  releases 
are  provided  for  by  the  4th  clause  of  the  contract  One  from 
the  contractors;  the  other  from  *'  mechanics  and  material  men." 

The  principle  is,  that,  if  the  estimates  are  proper  and  show 
the  correct  amount  due,  the  release  must  be  tendered  to  entitle 
the  contractors  to  recover :  but  if,  on  the  contrary,  the  estimates 
are  not  correct  because  fraudulent,  or  because  not  within  the 
terms  of  the  contract,  the  tender  of  a  release  is  not  necessary. 
The  reason  for  the  failure  to  tender  the  release  is  alleged  in  the 
declaration  to  be  the  refusal  of  the  defendant  to  pay  the  amount 
due ;  and  because  fraud  is  charged  in  the  declaration.  And 
the  declaration  further  says  that  all  the  mechanics  and  mate- 
rial men  employed  by  said  work,  or  havins?  any  claim  or  de- 
mand in  reference  thereto,  have  long  since  been  fully  paid,  and 
that  the  time  has  long  since  expired,  within  which  such  me- 
chanics and  material  men  could  assert  any  liens,  claims,  or  de- 
mands upon  or  against  said  work,  or  upon  or  against  said 
defendant;  and,  in  fact,  no  such  liens  were  ever  tiled  or  asserted. 
The  plaintiffs  must  be  allowed  the  opportunity  to  prove  their 
case  made  by  their  declaration ;  and  the  circuit  court  of  Roa- 
noke city  erred  in  sustaining  the  demurrer  to  the  declaration, 
and  to  the  several  counts  thereof 

For  the  foregoing  reasons  we  are  of  opinion  that  the  judg- 
ment of  the  circuit  court  of  Roanoke  city  complained  of  is  er- 
roneous, and  the  same  must  be  reversed  and  annulled;  and 
the  case  will  be  remanded  to  the  said  court  for  further  pro- 
ceedings upon  the  merits. 


Judgment  reversed. 


Digitized  by 


Google 


Virginia  Land  Co.  r.  Haupt.  583 

Syllabus — Statement. 


Virginia  Land  Co.  v.  Haupt. 
March  8th,  1894. 

1.  Corporations — Subscription — Fratid. — Where  one  is  fraudulently  induced 

by  an  agent  or  promoter  of  a  corporation  to  subscribe  to  its  capital 
stock,  helfff  he  may  repudiate  the  contract  at  his  discretion. 

2.  Idem — Case  <U  bar, — Where  such  promoter  induced  defendant,  in  igno- 

rance of  the  fact  that  the  former  had  ah  option  on  the  land  which  the 
corporation  was  formed  to  purchase,  and  in  reliance  on  the  farmer's 
supposed  disinterested  and  superior  judgment,  to  subscribe  to  the  capi- 
tal stock,  and  the  defendant  was  thereby  misled  to  his  injury  into 
making  a  contract  which  otherwise  he  would  not  have  made,  hddf  the 
defendant  is  not  bound  by  his  subscription. 

3.  Idem — Waiver,— -l^or  does  such  defendant  waive  his  right  to  annul  his 

said  subscription  by  giving  to  said  promoter  a  proxy  to  represent  him 
in  the  first  stockholders'  meeting,  when  the  fects  as  to  the  promoter's 
option  on  said  land  was  disclosed,  as  defendant  should  not  be  affected 
by  notice  to  the  promoter  of  what  the  latter  knew  from  the  beginning 
and  did  not  disclose  to  him. 

4.  Idem — Laches. — Laches  does  not  begin  to  run  until  subscriber  is  chargable 

with  notice  that  a  fraud  has  been  perpetrated  upon  him. 

6.  Idem — Notice —  What  is — Duty  to  investigate. — Mere  suspicions  or  random 
statements  heard  in  public,  or  in  stockholders'  meetings,  do  not  neces- 
sarily constitute  notice.  But  after  a  subscriber's  suspicions  are  reason- 
ably aroused,  it  is  his  duty  to  investigate  at  once. 

6.  Idem — Burden  of  proof. — (Corporation  has  the  burden  of  proof  in  assert- 
ing that  the  subscriber  had  notice  and  was  guilty  of  Uiches. 

Error  to  judgment  of  circuit  court  of  city  of  Koanoke,  ren- 
dered at  its  January  terra,  1893,  in  an  action  at  law  wherein 
the  Virginia  Land  Company  was  plaintift  and  S.  B.  Haupt 
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was  defendant.     The  judgment  being  adverse  to  the  plaintiff 
company,  it  appealed.     Opinion  states  the  case. 

WaitSy  Robertson  ^  Robertson^  for  plaintiff  in  error. 

Griffin  ^  Glasgoxo^  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error  was  sued  by  the  Virginia  Land  Com- 
pany to  recover  certain  unpaid  assessments  on  the  capital  stock 
of  the  company,  aggregating  $2,800.  The  principal  grounds  of 
defence  were  (1)  Fraud  in  the  procuring  the  contract  of  sub- 
scription; and  (2)  a  material  variance  between  the  prospectus 
and  the  charter  of  the  company.  The  jury  found  for  the  de- 
fendant, and  the  court  refused  to  disturb  the  verdict. 

The  defendant  subscribed  to  the  stock  at  the  instance  of  one 
O'Leary,  who  was  a  real  estate  agent  at  Roanoke  and  one  of 
the  promoters  of  the  company.  It  was  proposed  in  the  pros- 
pectus "  to  organize  a  company  for  the  purchase  of  a  certain 
tract  of  land,  lying  near  the  said  city,  containing  about  550 
acres,  and  to  lay  it  out  in  residence  lots,  and  to  develop  its 
natural  attractions."  By  the  charter,  subsequently  obtained, 
the  company  was  authorized  to  buy  land  not  exceeding  5,000 
acres;  also  personal  property,  and  to  issue  mortgage  bonds;  to 
loan  money;  to  develop  lands;  to  construct  street  railways,  and 
to  use  cars  impelled  by  any  kind  of  motive  power;  to  erect 
and  operate  water,  gas,  and  electric  works,  etc.,  etc. 

O'Leary  was  known  to  the  defendant  as  a  successful  busi- 
ness man,  and  his  name  headed  the  subscription  list.  When 
he  solicited  the  defendant  to  subscribe,  he  informed  him,  in 
answer  to  a  specific  inquiry,  that  the  land  proposed  to  be  pur- 
chased belonged  to  Yates,  Moormaw,and  Moorman.  In  point 
of  fact  O'Leary  and  one  Christian,  another  subscriber  to  the 
stock  and  a  promoter  of  the  company,  held  options  on  the 
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land,  which  fact  was  uot  disclosed  to  the  defendant.  O'Leary 
recommended  the  stock  to  the  defendant  as  a  desirable  invest- 
ment, and  upon  his  advice  the  defendant  agreed  to  take  one 
hundred  shares. 

After  the  organization  of  the  company  the  land  was  trans- 
ferred to  the  company,  and  in  consequence,  O'Leary  and  Chris- 
tian realized  a  large  profit. 

The  company  was  chartered  early  in  March,  1890,  and  on 
the  19th  of  the  same  mouth  the  first  stockholders'  meeting  was 
held,  at  which  meeting  O'Leary  represented  the  defendant  as 
his  proxy.  At  the  same  meeting  an  assessment  of  ten  per 
cent  of  the  capital  stock  was  ordered,  notice  of  which  was 
afterwards  sc3nt  to  the  defendant;  and  on  the  23d  of  the  en- 
suing August  another  assessment  of  five  per  cent  was  ordered, 
Upon  receijit  of  notice  of  this  last  aa^^essment  the  defendant 
wrote  the  secretary  of  the  company,  as  follows : 

"Dear  Sir, — I  have  your  notice  of  September  1st,  calling 
for  an  assessment  of  $500 — five  per  cent  on  100  shares  of  your 
stock.  If  you  will  please  refer  to  my  letter  of  April  28th,  ad- 
dressed to  your  treasurer,  you  will  notice  that  I  am  not  a  stock- 
holder in  your  company.  Although  I  have  never  received  a 
reply,  to  this  letter,  I  take  it  that  in  the  absence  of  such  ac- 
knowledgment, my  stock  was,  as  a  matter  of  course,  cancelled. 
So  that  there  may  be  no  further  misunderstanding  in  the  mat- 
ter, however,  I  beg  to  advise  that  I  am  not  a  stockholder  in 
the  Virginia  Land  Company,  having  paid  no  assessments  what- 
ever on  the  subscription." 

In  the  notice  of  the  ten  per  cent  assessment  of  March  19, 
1890,  it  was  said:  "This  amount  must  be  paid  promptly  or 
the  stock  will  be  declared  forfeited,"  and  in  response  to  this, 
the  defendant's  letter  of  the  28th  of  April,  above  referred  to, 
was  written,  which  is  as  follows : 

"Dear  Sir, — I  have  your 'favor  of  the  24th  instant,  calling 
attention  to  ten  per  cent  assessment  on  the  Virginia  Land 
Company's  stock,  and  in  reply  beg  to  say  that  recent  financial 
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arrangements  in  another  direction  that  I  am  suddenly  called 
npon  to  provide  for,  will  make  it  impossible  for  me  to  pay  this 
assessment  now,  and  to  prevent  delays,  as  well  as  to  avoid  be- 
ing a  hindrance  in  any  way  to  the  success  of  the  company,  I 
will  be  glad  if  you  will  consider  my  stock  forfeited,  as  pro- 
vided for  in  notice  of  assessment.  *  *  *  I  will  be  glad, 
therefore,  if  you  will  dispose  of  my  stock  to  other  parties.  I 
have  been  informed  that  the  stock  is  selling  at  a  premium,  so 
that  I  presume  there  will  be  no  difficulty  in  doing  this. 
Having  paid  nothing  on  the  stock,  I  am,  of  course,  not  entitled 
to  anything  from  it." 

At  the  trial  the  defendant  testified  that  when  he  sub- 
scribed to  the  stock  he  had  no  other  information  respecting 
the  proposed  enterprise  than  such  as  he  obtained  from  the 
prospectus  and  what  was  told  him  by  O'Leary ;  that  he  was 
induced  to  subscribe  by  the  urgent  solicitation  of  O'Leary,  in 
whose  judgment  and  integrity  he  had  confidence,  and  who 
recommended  the  stock  as  a  good  investment.  He  also 
testified  that  he  had  no  idea  that  O'Leary  was  interested 
in  the  land  which  it  was  proposed  to  buy  otherwise  than  as  a 
stockholder,  and  that  so  far  from  the  fact  being  disclosed  to 
him,  O'Leary,  when  questioned  on  the  subject,  represented 
that  it  belonged  to  Yates,  Moormaw  and  Moorman.  He  testi- 
fied, further,  that  he  would  not  have  consented  to  subscribe  had 
he  known  of  the  promoters'  interest  in  the  land,  and  that  he 
had  no  intimation  of  any  such  thing  as  '*a  promoters'  fund" 
until  several  weeks  after  he  had  subscribed. 

The  court,  among  other  things,  instructed  the  jury  that  if 
they  believed  from  the  evidence  that  O'Leary  and  Christian 
held  options  on  the  land,  and  that  O'Leary  induced  the  de- 
fendant to  subscribe  in  ignorance  of  that  fact,  relying  on  his 
(O'Leary's)  supposed  disinterested  and  superior  judgment,  and 
that  he,  the  defendant,  was  thereby  misled,  to  his  injury,  into 
making  a  contract  that  he  otherwise  would  not  have  made, 
then  the  subscription  was  voidable  at  his  option. 
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This  instruction  propounds  the  law  correctly.  The  authori- 
ties are  abundant  in  support  of  the  general  rule  that  a  person 
fraudulently  induced  by  an  agent  of  a  corporation — and  a  pro- 
moter is  an  agent — to  subscribe  to  its  capital  stock,  may,  at  his 
option,  repudiate  the  contract;  and  a  fraud  may  consist  as  well 
in  the  suppression  of  what  is  true  as  in  the  representation  of 
what  is  false.  Indeed,  the  law  is  that  where  the  person 
solicited  to  subscribe  has  no  other  information  on  the  subject 
than  that  which  the  agent  chooses  to  convey,  the  statements  of 
the  agent  ought  to  be  characterized  by  the  utmost  candor  and 
honesty.  1  Cook,  Stock,  Stockh.  and  Corp.  Law  (3d  ed.),  sec. 
147;  Crump  v.  U.  S.  Mining  Co,,  7  Gratt.,  352;  Bosher  v.  B. 
4r  H,  Land  Co.,  89  Va.,  455;  Directors,  ^c.  v.  Kisch,  L.  R.  2 
H.  L.  App.  Cas.,  99. 

It  is  contended,  however,  that  the  defendant  has  by  his  con- 
duct waived  the  right  to  annul  the  contract  in  question. 
But  there  can  be  no  waiver  in  a  case  of  this  sort  without 
knowledge  of  the  facts,  and  such  knowledge  on  the  part  of 
the  defendant  has  not  been  shown.  He  says  he  had  an  inti- 
mation, a  few  weeks  after  the  organization  of  the  company, 
that  there  was  a  large  promoters'  fund,  but  as  to  who  were  the 
parties  interested  in  the  fund  he  was  not  informed.  He  made 
inquiry  on  the  subject,  but  could  ascertain  nothing  definite, 
and  relied,  he  says,  on  his  letter  of  the  28th  of  April,  in  reply 
to  the  notice  of  the  first  assessment,  to  which  he  received  no 
reply.  And  afterwards  when  notified  of  the  five  per  cent  as- 
sessment he  promptly  replied,  calling  attention  to  his  said  let- 
ter, and  saying  he  was  not  a  stockholder.  He  also  called 
the  attention  of  one  of  the  directors  of  the  company  to  the 
intimation  he  had  had  in  regard  to  the  promoters'  fund,  and 
infornjed  him  that  he  repudiated  the  contract. 

It  is  true  he  gave  a  proxy  to  O'Leary  to  represent  him  at 

the  first  stockholders'  meeting,  at  which  meeting  the  facts  in 

regard  to  the  promoters'  options  on  the  land  were  disclosed. 

But,  as  was  well  said  in  the  argument  at  the  bar,  it  would  be 
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absurd  to  hold  that  he  was  affected  by  notice  to  O'Learj  of 
what  the  latter  knew  from  the  beginning,  and  failed  to  disclose 
to  him.  And  if  he  was  not  affected  by  notice  to  O'Learj, 
then  there  is  no  proof  that  he  received  any  certain  information 
of  the  facts  constituting  the  fraud  complained  of  before  the 
institution  of  the  present  action. 

In  treating  of  laches  as  a  bar  to  the  subscriber's  remedies, 
Cook  says :  '*  The  date  from  which  laches  begins  to  run  is  the 
time  when  the  subscriber  is  first  chargeable  with  notice  that  a 
fraud  has  been  perpetrated  upon  him.  Mere  suspicions  or 
random  statements  heard  in  public  or  in  stockholders'  meet- 
ings do  not  necessarily  constitute  notice.  But  after  a  sub- 
scriber's suspicions  are  reasonably  aroused,  it  is  his  duty  to  in- 
vestigate at  once.  The  corporation  has  the  burden  of  proof 
in  asserting  that  the  subscriber  had  notice  and  was  guilty  of 
laches.''  1  Cook,  Stock,  Stockh.  and  Corp.  Law  (3d  ed.)  sec. 
162. 

Applying  these  principles  to  the  present  case,  we  are  of  opin- 
ion that,  upon  the  ground  of  fraud,  the  case  is  with  the  de- 
fendant, and  that  there  has  been  no  waiver  of  the  fraud 
on  his  part;  and  as  this  view  is  decisive  of  the  case,  it  is  need- 
less to  consider  whether  the  case  is  within  the  ruling  in  Nor-  • 
wich  Lock  Man'g  Co.  v.  Hocfiaday^  89  Va.,  557,  on  the  ground 
of  a  variance  between  the  prospectus  and  the  charter  of  the 
company. 

There  were  a  number  ot  exceptions  taken  to  rulings  of  the 
court  during  the  progress  of  the  trial,  to  review  which,  seria- 
tim^ would  extend  this  opinion  to  a  great  length.  It  is  enough 
to  say,  in  this  connection,  that  the  case  was  submitted  to  the 
jury  in  substantial  conformity  with  the  views  expressed  in  this 
opinion,  and  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Richmond. 

Tyler,  Receiver,  v.  Sites. 

March  8th,  1894. 

1.  Railkoads — Tregpassers — Injuries — Deaf  mxUe. — Persons  in  charge  of  a 
•  train  have  the  right  to  assume  that  one  walking  on  the  track  will  get  off 

before  train  reaches  him ;  and  the  company  is  not  liable  for  the  death 
of  a  deaf  mute  who  was  walking  on  the  track  with  his  head  bent  down 
without  looking  for  a  train,  and  was  struck  by  a  train  and  killed. 

2.  Idem — Opinion — Evidence, — Question  to  witness  in  action  for  killing  one 

walking  on  railroad  track  as  to  whether  there  was  enough  in  deceased's 
appearance  to  indicate  to  the  engineer  that  he  was  in  possession  of  his 
faculties,  held,  inadmissible  as  asking  for  witness'  opinion  on  a  fact 
which  it  is  the  province  of  the  jury  to  determine  from  the  facts  testified 
to. 

Error  to  judgment  of  circuit  court  of  Rockingham  county, 
rendered  April  6,  1893,  in  an  action  of  trespass  on  the  case 
wherein  V.  H.  Lam,  sherift*  of  Rockingham  county,  and  as 
such  administrator  of  Thomas  H.  Sites,  deceased,  was  plaintiff, 
and  S.  F.  Tyler,  receiver  of  the  Shenandoah  Valley  Railroad 
Company,  was  defendant.  There  having  been  a  verdict  and 
judgment  for  the  plaintiff  for  $1,500,  the  defendant  obtained  a 
writ  of  error.     Opinion  states  the  case.  • 

George  E.  Sijpe  and  W.  H.  Travers^  for  plaintiff  in  error. 

John  E.  JRoUer^  0.  B,  Boiler^  and  C.  D.  Harrison^  for  defend- 
ant in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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This  is  the  sequel  to  TJ/fer,  receiver^  v.  Sites^  AdmW^  88  Va., 
470.  The  action  was  brought  to  recover  damages  for  the  al- 
leged negligeut  killing  of  the  plaintiff's  intestate,  a  deaf  mute, 
while  walking  on  the  ends  of  the  cross-ties  on  the  defendant's 
tracks.  The  facts,  as  they  were  then  presented  by  the  record, 
were  fully  set  forth  in  the  opinion  of  the  court,  delivered  by 
Judge  Richardson,  on  the  former  appeal ;  and  upon  those  facts 
it  was  held  that  there  could  be  no  recovery.  The  fact,  it  was 
said,  that  the  deceased  was  deaf  made  it  all  the  more  incum- 
bent upon  him  to  keep  a  lookout  for  the  train;  that  to  all  ap- 
pearances he  was  in  possession  of  his  faculties ;  and  that  the 
servants  of  the  company  had  the  right  to  assume,  up  to  the 
last  moment,  that  he  would  get  out  of  the  way  in  time  to  avoid 
injury. 

The  judgment  was  accordingly  reversed,  and  the  rule  de- 
clared to  be  this:  That  while  a  railroad  company  is  bound  to 
keep  a  reasonable  lookout  for  trespassers  on  its  tracks,  and  to 
exercise  such  care  as  the  circumstances  require  to  avoid  in- 
juring them,  yet  that  when  an  adult  person  is  seen  walking  on 
the  track,  in  front  of  an  approaching  train,  apparently  in  pos- 
session of  his  faculties,  the  company  has  the  right  to  presume 
that  he  will  seasonably  remove  himself  from  his  dangerous  po- 
sition, and  that  if  he  fails  to  do  so,  and  is  injured,  the  fault  is 
his  own,  and  the  company  will  be  held  blameless,  in  the  ab- 
sence of  wilful  negligence  on  its  part. 

In  a  recent  case  in  the  Supreme  Court  of  North  Carolina  it 
was  held,  in  conformity  with  the  rule,  that  whether  the  engine- 
man  saw  the  plaintiff  at  a  distance  of  150  yards  or  of  10  feet,  he 
was  not  at  fault  in  acting  on  the  supposition  that  she  would 
still  get  out  of  the  way,  and  that  it  was  immaterial  whether 
the  train  was  moving  fast  or  slow.  High  v.  Railroad^  112  X. 
C,  385;  citing  McAdoo  v.  Railroad,  Idb  K  C,  140;  Meredith 
V.  Railroad,  108  Id,,  616;  Norwood  v.  Railroad  Go.,  Ill  Id,,  236. 

Many  other  authorities  might  be  cited  to  the  same  effect,  but 
it  is  needless  to  do  so,  as  the  rule  is  well  established  in  this 
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State,  and  upon  sound  reason.  N.  ^  W".  i?.  R.  Co.  v.  Harmon^s 
^eiwV,  83  Va.,553,577. 

In  the  present  case  the  evidence  on  the  second  trial,  after  the 
case  went  back  to  the  circuit  court,  was  substantially  the  same 
as  on  the  first,  except  that  the  plaintiff  sought  to  prove,  on  the 
last  trial,  by  the  witnesses,  Murray  and  Whitlock,  that  the 
deceased,  apparently,  was  not  in  possession  of  his  faculties  at 
the  time  of  the  accident;  and  to  sustain  this  theory  the  follow- 
ing question  was  asked  the  witnesses — viz :  "  Was  there  enough 
in  the  appearance  of  the  deceased  to  indicate  to  the  engine-man 
that  he  was  not  in  possession  of  his  faculties?"  To  which 
each  answered  "Yes." 

The  defendant  objected  to  this  evidence,  but  the  court  over- 
ruled the  objection,  and  allowed  the  evidence  to  go  to  the 
jury,  to  which  ruling  an  exception  was  taken. 

We  are  of  opinion  that  the  objection  ought  to  have  been 
sustained.  The  general  rule  is  that  witnesses  must  testify  to 
facts,  and  not  to  opinions;  and,  although  there  are  exceptions 
to  the  rule,  the  present  case  is  not  within  any  one  of  them. 
The  ground,  moreover,  of  the  witnesses'  opinions  is  anything 
but  satisfactory.  In  substance  it  was  that  the  deceased,  when 
seen  by  them  at  a  considerable  distance,  immediately  before  the 
accident,  was  walking  with  his  head  and  body  bent  forward. 
"He  had  his  whole  body  bent,"  said  one  of  them,  "and  his 
walking  in  that  bent  position  towards  the  locomotive,  and  his 
not  getting  out  of  the  way,  was  the  indication  that  he  was  not 
in  his  right  faculties."  Another  witness,  however,  for  the 
plaintiff,  said  "he  was  walking  as  he  usually  walked";  and 
there  is  not  the  faintest  intimation  that  he  was  ever  considered 
apparently  "  not  in  possession  of  his  faculties,"  except  that  he 
was  a  deaf  mute,  at  any  time  before  the  accident. 

The  truth  is,  he  was  simply  walking,  as  persons  usually  walk 
on  the  ends  of  the  cross-ties  of  a  railroad,  with  head  and 
body  bent  forward,  and  it  would  have  been  remarkable  if  he 
had  appeared  to  the  engine-man  in  atiy  other  position.     This 
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is  clearlybrought  outbjoneof  the  plaintiff 'sown  witnesses,  who 
says :  "  He  was  bent  over  with  his  head  clown,  like  some  one 
stepping  on  the  ends  of  cross-ties^  and  continued  so  to  walk  until 
he  was  struck/'  Another  witness  on  the  same  side  testifies 
that  there  was  nothing  peculiar  in  his  gait  or  manner,  and  that 
when  he  separated  frpm  the  witness,  a  few  minutes  before  the 
accident,  he  was  in  a  jovial  humor. 

But  if  there  was  anything  peculiar  in  his  movements  or  ap- 
pearance, the  jury  were  presumably  competent  to  form  a  cor- 
rect conclusion  on  the  subject,  unaided  by  the  opinions  of 
others.  Undoubtedly  there  are  questions  upon  which  non-ex- 
perts may  give  their  opinions,  as,  for  example,  questions  of 
identity,  velocity,  distance,  and  the  like,  because  such  ques- 
tions usually  depend  upon  a  variety  of  circumstances  which 
are  incapable  of  being  presented  with  their  proper  force  and  sig- 
nificance to  any  but  the  observer ;  and  hence  this  court  has  held 
such  evidence  admissible  on  the  question  of  insanity,  its  value 
depending  upon  the  intelligence  of  the  witnesses,  their  means 
of  knowledge,  and  the  reasons  they  give  for  their  opiniouB. 
Oropp  V.  Cropp,  88  Va.,  753.  But  opinions  are  never  received 
if  all  the  facts  can  be  ascertained  and  made  intelligible  to  the 
jury,  or  if  the  matter  is  such  as  men  in  general  are  capable  of 
comprehending  and  understanding.  7  Am.  &  Eng.  Ency.  of 
Law,  tit.  ^*  Expert  and  Opinion  Evidence,"  p.  493. 

This  rule  applies  here;  for  the  question  was,  not  whether  the 
deceased  was  insane,  or  bereft  of  his  faculties,  but  whether 
there  was  enough  in  his  appearance  to  indicate  any  such  in- 
firmity on  his  part  to  the  engine-man;  which  was  a* question 
for  the  jury  to  determine  for  themselves  upon  the  facts  of  the 
case,  and  not  upon  the  opinions  of  witnesses.  To  allow  a  wit- 
ness to  give  his  own  opinion  as  to  one's  mental  condition  is  a 
very  different  thing  from  allowing  him  to  say  what,  in  his 
opinion,  some  one  else  ought  to  have  thought  about  it. 

But  if  the  evidence  objected  to  were  admissible,  it  is  obvious 
from  what  has  been  said  that  it  would  fall  short  of  proving 
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what  it  was  intended  to  prove;  so  that  the  record  shows  now, 
as  it  did  on  the  former  appeal,  that  the  deceased  lost  his  life 
hy  his  own  folly  and  recklessness,  and  that  his  representative 
has  no  recourse  for  damages  against  the  company. 

Judgment  reversed. 
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Whalbn  v.  Commonwealth. 

March  8th,  1894. 

1.  Criminal  Proceedinqs — Indictment. — An  indictment  for  larceny  of  "one 

paper  purporting  to  be  a  check  for  $125  of  the  value  of  $125  of  the  goods 
and  chattels  of  one  R.,  then  and  there  being  on  the  person  of  said  R.," 
held,  sufficient.    Code,  ?  3703. 

2.  Idem — Rule —  Value. — Code,  i  3709,  providing  that  in  such  a  prosecution 

the  money  due  on,  or  secured  by,  the  writing,  and  **  remaining  unsatis- 
fied,*' shall  be  deemed  the  value  of  the  article  stolen,  held,  merely  to 
prescribe  a  rule  for  estimating  the  value  of  the  paper,  and  not  a  part  of 
the  necessary  description  of  the  offence. 

3.  Idem — Proof  of  value. — As  the  law  presumes  that  the  fiace  value  of  the 

writing  is  its  actual  value,  lield,  no  proof  of  its  actual  value  is  required. 

4.  Idem — Case  ai  bar. — As  the  case  stands  on  defendant's  exception  to  the 

ruling  of  trial  court  overruling  his  motion  for  a  new  trial,  which  is  equiva- 
lent to  a  demurrer  to  the  evidence,  and  as  the  commonwealth  is  enti- 
tled to  the  benefit  of  all  reasonable  inferences  that  can  be  drawn  from 
the  evidence,  hidy  the  evidence  disclosed  by  the  record  and  set  forth  in 
the  opinion  is  sufficient  to  warrant  the  verdict  of  guilty  of  grand  larceny. 
Code,  i  3707,  Acts  1893-94,  p.  219. 

5.  Idem — Abandonment — Case  at  bar. — Fraudulently  taking  pocketbook  from 

another's  pocket  with  intent  to  wholly  deprive  owner  of  his  property, 
completes  the  larceny,  though  defendant  afterwards  abandoned  it. 

6.  Appellate  Practice — Bills  of  exception. — Where  no  formal  bills  of  ex- 

ception appear  from  the  record  to  have  been  filed  to  any  ruling  which 
was  made  prior  to  the  rendition  of  the  verdict,  held,  all  exceptions,  or 
points  saved,  during  the  trial,  must  be  considered  as  having  been  aban- 
doned.    Trumbo  v.  Street  Car  Co.,  89  Va..  780. 

Argued  at  Staunton.     Decided  at  Richmond.. 

Error  to  judgment  of  the  hustings  court  of  the  city  of  Staun- 
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ton,  rendered  July  10,  1893,  in  a  prosecution  against  Percy 
Whalen,  whereby  the  prisoner  was  sentenced  to  the  peniten- 
tiary for  a  term  of  five  years  for  larceny  from  the  person. 
Opinion  states  the  case. 

B.  S.  Ker  and  B.  S,  Turky  for  plaintiflT  in  error. 

Attorney' General  Jt.  Taylor  Scotty  for  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  and  convicted  of  larceny  from  the 
person,  and  sentenced,  in  conformity  with  the  verdict,  to  im- 
prisonment in  the  penitentiary  for  five  years.  The  indictment 
charges  the  larceny  of  divers  United  States  treasury  and  na- 
tional bank  notes,  and  also  "one  paper  purporting  to  be  a 
check  for  the  payment  of  one  hundred  and  twenty-five  dollars, 
of  the  value  of  one  hundred  and  twenty- five  dollars,  the  goods 
and  chattels  of  one  H.  A.  Ricketts,  then  and  there  being  upon 
the  person  of  the  said  Ricketts." 

The  first  question  is  whether  the  indictment  is  sufficient. 
It  is  contended  that  the  description  of  the  check  is  too  vague 
and  indefinite,  and  especially  because  there  is  no  allegation 
that  any  part  of  it  remained  due  and  unsatisfied  at  the  time  of 
the  alleged  larceny.  We  think  this  objection  is  untenable. 
Section  3708  of  the  Code  provides  that  "  if  any  person  steal 
any  bank  note,  check,  or  other  writing,  or  paper  of  value  *  * 
he  shall  be  deemed  guilty  of  larceny  thereof,  and  receive  the 
same  punishment,  according  to  the  value  of  the  thing  stolen, 
prescribed  for  the  punishment  of  the  larceny  of  goods  and 
chattels."  The  offence  of  stealing  a  check,  or  promissory 
note,  or  anything  of  that  sort,  is  altogether  statutory,  and 
Bishop  lays  it  down  as  the  established  rule  that  where  a  stat- 
ute, simply,  and  in  terms  not  limited,  makes  indictable  the 
larceny  of  "any  promissory  note,"  it  is  adequate  to.say  "one 
Vol.  xc— 69 
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promissory  note  for  the  payment  of,  &c.,  of  the  value  of,"  &c. ; 
and  he  cites  the  case  of  Commonwealth  v.  Brettum^  100  Mass , 
206,  where  the  simple  description  **  one  promissory  note,  of 
the  value  of,"  Ac,  was  held  sulEcient.  In  that  case  it  was  said 
that  as  promissory  notes  are  made  the  subject  of  larceny  by 
statute,  they  may  be  described  in  the  same  manner  as  other 
things  having  an  instrinsic  value ;  that  is,  by  any  description 
applicable  to  them  as  a  chattel,  and  that  the  defendant  has  the 
same  protection  against  a  second  indictment  for  the  same 
offence  as  in  other  similar  cases,  as  for  example,  an  indictment 
for  stealing  a  sheep. 

Section  3709  of  the  Code,  it  is  true,  provides  that  in  a  prose- 
cution like  the  present,  the  money  due  on  or  secured  by  the 
writing  in  question,  "and  remaining  unsatisfied,"  shall  be 
deemed  to  be  the  value  ot  the  article  stolen.  But  this  merely 
prescribes  a  rule  for  estimating  the  value  of  the  paper,  and  is 
not  a  part  of  the  necessary  description  of  the  offence  prescribed 
by  the  preceding  sections,  although  the  words  "remaining 
unsatisfied"  are  usually  inserted  in  the  indictment  in  such 
cases.  Archb.  Crim.  PI.,  46;  2  Bish.  Crim.  Proc.  (3d  ed.),  sec. 
732;  Adams'  Case,  23  Gratt.,  949. 

Robinson's  Case^  32  Gratt.,  866,  relied  on  for  the  prisoner,  is 
not  in  conflict  with  these  views.  There  the  indictment  simply 
charged  the  larceny  of  "certain  paper,"  without  other  de- 
scription, and  this  was  held  insufficient.  The  court  said  it 
might  have  been  wall  paper  or  writing  paper,  or  any  other 
kind  of  paper,  thus  leaving  the  defendant  uninformed  as  to 
the  nature  of  the  charge  to  be  answered,  which  cannot  be 
justly  said  of  the  indictment  in  the  present  case. 

The  only  other  question  presented  by  the  record  is,  whether 
the  trial  court  erred  in  refusing  to  grant  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence. 

The  prisoner  offered  no  evidence,  and  that  for  the  common- 
wealth is  substantially  as  follows : 
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0»  the  night  of  the  alleged  larceny,  Ricketts,  a  resident  of 
Missouri,  and  a  number  of  persons,  some  white  and  some  col- 
ored, were  drinking  in  a  bar-room  in  Staunton.  Ricketts  was 
"treating,"  and  had  been  drinking  freely.  He  tendered  a 
twenty-dollar  note  to  the  bartender,  for  which  the  latter  gave 
him  in  change  three  five-dollar  notes  and  some  silver.  The 
silver  he  put  in  his  pocket  and  the  notes  in  his  pocket-book. 
This  was  done  twice  during  the  evening,  and  each  time  Rick- 
etts put  the  pocket-book  in  his  hip  pocket. 

Two  of  the  witnesses  afterwards  saw  '*  a  white  man  "  raise 
his  (Ricketts')  coat  tail  while  he  was  leaning,  intoxicated, 
against  the  bar,  and  at  the  same  time  saw  the  prisoner  take 
"  something  black  "  from  his  hip  pocket  and  put  it  into  his  own 
pocket.  The  white  man  and  the  prisoner  then  left  the  bar- 
room and  went  out  on  the  street.  One  of  the  witnesses  says 
he  started  to  follow  them  "  to  get  spme  of  the  '  swag,' "  but 
was  ordered  back  by  the  prisoner.  The  other  witness  said  he 
saw  them  going  up  the  street,  "  looking  over  some  papers," 
and  that  he  afterwards  heard  the  white  man  say,  **  we  robbed 
an  old  *jay'  to-night." 

A  third  witness  testified  that  the  next  morning,  upon  being 
applied  to  by  the  chief  of  police  to  assist  in  recovering  the 
stolen  articles,  he  sought  the  prisoner,  who  told  him  where  he 
could  get  "  the  pocket-book,"  namely,  on  the  shed  at  the 
Chesapeake  and  Ohio  depot,  where  the  witness  afterwards 
found  it.  Some  of  the  papers  had  slipped  out  of  the  pocket- 
book,  but  were  found  lying  near  it,  and  were  picked  up  and 
put  back  by  the  witness.  The  witness  says  he  told  the  pris- 
oner that  *'  if  the  gentleman  could  get  his  papers  he  would  let 
the  matter  drop."  He  also  said  to  him,  "They  are  after  you," 
to  which  the  prisoner  replied,  "I  know  they  are."  The  evi- 
dence is  rather  obscurely  certified,  but  the  inference  is  irresis- 
tible that  the  witness  and  the  prisoner  were,  talking  of  Rick- 
etts' pocket-book  and  its  contents  as  having  been  stolen  the 
previous  night;  and  as  the  case  stands  in  this  court  as  on  a 


Digitized  by 


Google 


548  Whalen  t\  Commonwealth. 

Opinion. 

demurrer  to  evidence,  the  commonwealth  is  entitled  to  the 
benefit  of  all  reasonable  inferences  that  can  be  drawn  from  the 
evidence.  The  pocket-book  was  delivered  by  the  witness  to 
Ricketts'  counsel,  Mr.  Curry,  who,  upon  examining  it,  found 
that  it  contained  papers  that  Ricketts  had  told  him  were  in  it, 
including  the  check  in  question.  No  money  was  found  in  it. 
Ricketts  himself  was  not  examined  as  a  witness,  but  his  decla- 
rations as  to  the  papers  seem  to  have  been  received  without 
objection. 

The  pocket-book  was  identified  by  the  bartender  as  the  one 
Ricketts  had,  the  night  of  the  larceny,  and  also  by  Scheffer, 
the  proprietor  of  the  Virginia  hotel,  where  Ricketts  stopped 
during  his  stay  in  Staunton.  The  latter  witness  also  testified 
that  Ricketts  opened  the  pocket-book  in  his  presence,  before 
the  larceny,  and  that  he  observed  in  it  "  some  papers  and 
money." 

Another  witness  testified  that  he  knew  Ricketts,  and  that  he 
was  cashier  of  the  Southern  Bank  of  Mexico,  Mo.  The  check 
was  ofl^ered  in  evidence,  and  Tarns,  cashier  of  the  Augusta 
National  Bank,  of  Staunton,  testified  that  he  would  have 
cashed  it,  at  Ricketts'  request,  if  he  had  endorsed  it,  and  iden- 
tified himself  as  the  payee  named  therein.  The  check  was 
drawn  by  the  assistant  cashier  of  the  Southern  Bank  of  Mexico 
on  the  Chemical  National  Bank,  of  New  York,  for  $125,  pay- 
able to  the  order  of  H.  A.  Ricketts. 

We  are  of  opinion  that  this  evidence  warranted  the  verdict. 
The  fact  that  two  of  the  witnesses  saw  the  prisoner  take  some- 
thing out  of  Ricketts'  hip  pocket,  where,  a  little  while  before, 
he  had  put  his  pocket-book,  coupled  with  the  fact  that  when 
asked,  the  next  day,  about  the  pocket-book  he  (the  prisoner) 
told  the  witness  where  it  was,  who  found,  at  the  designated 
plac-e,  Ricketts'  pocket-book,  containing  the  check  in  question, 
and  all  the  other  circumstances  of  the  case,  fairly  establish  the 
corpus  delicti  and  the  ownership  of  the  check  as  alleged  in  tlie 
indictment.    The  evidence  was  also  suficient  to  warrant  the 
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jury  in  finding  that  the  check  was  of  a  value  exceeding  five 
dollars,  and,  therefore,  that  the  prisoner  was  guilty  of  grand 
larceny  under  the  statute.  Code,  sec.  8707;  Acts  1893-94,  p. 
219.  Indeed,  no  proof  of  its  actual  value  was  required,  as  the 
law  deems  it  to  be  of  the  value  expressed  on  its  face.  Code, 
sec.  8709;  Adams'  Case,  28  Gratt.,  949. 

It  was  argued  that  if  the  accused,  in  fact,  took  the  pocket- 
book,  the  crime  ol  larceny  was  not  complete,  because  his  aban- 
doning it  negatives  the  idea  that  he  took  it  lucra  causa,  or  with 
intent  to  convert  it  or  its  contents  to  his  own  use.  But  as  to 
this  it  is  enough  to  say  that  the  taking  was  fraudulent,  and 
with  intent  wholly  to  deprive  the  owner  of  the  property,  and 
that  is  sufficient  to  make  out  a  case  of  larceny.  Archb.  Crim. 
PI.  &  Ev.,  180. 

Complaint  is  also  made  of  the  action  of  the  trial  court  in 
regard  to  the  instructions;  but  there  is  only  one  bill  of  excep- 
tions in  the  record,  and  that  must  be  considered  as  having  been 
taken  to  the  refusal  to  grant  a  new  trial.  That  bill  embodies 
the  evidence,  and  also  recites  that  the  prisoner  excepted  during 
the  progress  of  the  trial  to  the  admitting  of  certain  evidence, 
and  to  the  giving  and  refusing  to  give  certain  instructions. 
But  as  no  formal  bill  of  exceptions  to  any  ruling  which  was 
made  prior  to  the  rendition  of  the  verdict  was  tendered  (or,  at 
least,  none  appears  in  the  record),  it  follows  that  all  exceptions, 
or  points  saved,  during  the  trial  must  be  considered  as  having 
been  abandoned.  Trumbo's  AdmW  v.  Ciiy  Street  Car  Co.,  89 
Va.,  780,  and  cases  cited. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Forbes  v.  Commonwealth. 

March  8th,  1894. 

1.  Criminal  Proceedings — Second  trial — Objection  delayed — Arre$t  of  judg- 

ment.— ^Where  objection  is  delayed  until  after  verdict  to  sending  to  jury 
indictment  endorsed  with  the  verdict  of  guilty  found  at  first  trial,  hdd^ 
not  error,  and  if  error,  the  remedy  is  not  by  motion  in  arrest  of  judJ^ 
ment. 

2.  Idem — New  trial — Higher  offence, — Conviction  of  unlawful  shooting  is  a 

conviction  of  a  felony,  though  punished  by  imprisonment  in  jail  and 
fine,  and  after  reversal  of  the  sentence,  a  second  trial  may  be  had  for 
the  felony  and  not  merely  for  a  misdemeanor,  notwithstanding  Code, 
J4040. 

Error  to  judgment  of  county  court  of  Appomattox  county, 
rendered  at  its  July  term,  1892,  in  a  prosecution  against  Rob- 
ert A.  Forbes  for  unlawful  shooting  with  intent  to  maim,  etc 
A  writ  of  error  to  the  said  judgment  having  been  refused  by 
the  judge  of  the  circuit  court  of  the  said  county,  a  writ  of 
error  was  awarded  by  one  of  the  judges  of  this  court.  Opinion 
states  the  case. 

Thomas  N.  Williams^  for  plaintiff  in  error. 

Attorney- General  R.  Taylor  Scott^  for  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court 

The  plaintiff  in  error  was  indicted  at  the  May  term,  1892,  of 
the  county  court  .of  Appomattox  for  malicious  shooting,  and 
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at  the  same  term  was  convicted  of  uulawful  shooting,  the  pun- 
ishment ascertained  by  the  jarj  being  thirty  days'  impriaon- 
Tnent  in  jail  and  a  tine  of  $200.  The  court  set  aside  the  ver- 
dict, and  awarded  a  new  trial,  and  at  the  ensuing  July  term 
the  defendant  was  again  tried  under  the  same  indictment. 
The  clerk  charged  the  jury  on  the  second  trial  to  ascertain 
whether  the  defendant  was  guilty  of  unlawful  shooting,  and  in 
the  event  they  should  find  him  guilty,  then  to  ascertain  his 
punishment  at  not  less  than  one  nor  more  than  five  years  in 
the  penitentiary,  or,  in  their  discretion,  not  exceeding  twelve 
months'  imprisonment  in  jail,  and  a  fine  not  exceeding  five 
hundred  dollars.  The  defendant  thereupon  moved  the  court 
to  correct  the  charge,  and  to  tell  the  jury  that  they  could  not 
find  him  guilty  of  a  felony,  but  only  of  a  misdemeanor;  which 
motion  the  court  overruled,  and  the  defendant  excepted. 

The  trial  then  proceeded,  and  again  resulted  in  a  verdict  of 
guilty  of  unlawful  shooting,  the  punishment,  this  time,  being 
twenty-three  days'  imprisonment  in  jail,  and  a  fine  of  $100. 

The  defendant  thereupon  moved  in  arrest  of  judgment  on  two 
grounds — viz. :  1.  Because  the  indictment  was  sent  to  the  jury 
with  the  former  verdict  written  thereon,  and  not  erased  there- 
from; and  (2)  because  the  indictment  was  void  because  not 
found  within  the  time  prescribed  by  section  4001  of  the  Code; 
which  motion  was  overruled,  and  judgment  entered  in  con- 
formity with  the  verdict. 

It  is  clear  that  neither  of  the  grounds  upon  which  the  motion 
was  based  is  well  taken.  No  objection  was  made  before  ver- 
dict to  the  jury's  taking  the  indictment,  and  certainly  the  court 
had  no  power  to  emasculate  the  record  by  erasing  therefrom 
the  former  verdict.  Besides,  if  there  were  any  merit  in  either 
objection,  a  motion  in  arrest  of  judgment  was  not  the  proper 
remedy. 

Nor  was  there  error  in  the  action  of  the  court  in  regard  to 
the  charge  to  the  jury.  Section  4040  of  the  Code  does,  in- 
deed, provide  that  if  a  verdict  of  conviction  in  a  criminal  case 
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be  set  aside  and  a  new  trial  granted  the  accused,  "  he  shall  not 
be  tried  for  any  higher  offence  than  that  of  which  he  was  con- 
victed on  the  last  trial."  But  this  provision  has  no  application 
to  the  present  case,  because  the  offence  of  unlawful  shooting 
is  a  felony,  although  punishable,  in  the  discretion  ot  the  jury, 
by  imprisonment  in  jail  and  a  fine;  so  that  the  accused  having 
been  convicted  of  a  felony  by  the  verdict  that  was  set  aside,  it 
was  not  correct  to  say  that  he  could  be  tried  only  for  a  misde- 
meanor at  the  next  trial.     Benton^s  Casey  89  Va.,  570. 

Judgment  affirmed. 
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Strode  v.  Clement. 
March  8th,  1894. 

1.  Libel — Malice — Privileged  com?w«ntca/i(m«.— Mere  publication  of  defama- 

tory words  is  prima  facie  evidence  of  malice,  but  the  occasion  may  re- 
but the  presumption.     Chaffin  v.  Lynch,  83  Va.,  106. 

2.  Idem— «/tM(i/Eca<um. — ^To  justify  publication  of  defiamatory  matter,  the 

occasion  must  be  privileged,  and  must  be  used  bona  fide  without  malice. 
Ibid, 

3.  Idem — Court — Jury, — Whether  the  occasion  be  privileged  is  a  question 

for  the  court.  Whether  the  occasion  has  been  used  bona  fide  without 
malice  is  a  question  of  fact  for  the  jury.    Ibid. 

4.  Idem — Defamation — Privileged — Com  at  bar,— A  letter  written  by  one  be- 

lieving he  has  an  interest  in  the  subject  matter,  stating  that  the  addressee 
cannot  afford  to  go  through  life  with  a  breach  of  trust  staining  his 
character,  that  his  books  swarm  with  £edse  entries  which  he  reuses  to 
correct,  and  that  if  he  fails  to  properly  account  and  make  restitution, 
the  writer  will  publish  the  facts  in  a  manner  most  unpleasant  to  him : 
held,  a  privileged  communication,  and  the  writer  not  liable  in  an  action 
for  defamation  in  writing  the  letter. 

5.  Idem — Action  for  drfamation — Burden  of  proof—Case  at  bar, — In  such  ac- 

tion for  insults  in  a  letter  written  on  a  privileged  occasion,  the  burden 
is  on  the  plaintiff  to  prove  that  the  letter  was  written  maliciously, 
by  showing  that  the  defendant  availed  himself  of  the  occasion,  not  for 
the  purpose  of  protecting  his  interests,  but  to  gratify  some  ill  will  inde- 
pendent of  such  occasion  and  to  de£Eune  the  addressee. 

6.  Appellate  Practice — Inferences —  Verdict, — Where  record  shows  no  con- 

flict in  the  evidence  (or  question  as  to  the  credibility  of  witnesses),  this 
court  has  the  same  opportunity  to  draw  correct  conclusions  from  the 
facts  as  the  trial  court  and  the  jury  possessed. 

Error  to  jadgment  of  circuit  court  of  Amherst  county,  ren- 
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dered  October  14,  1890,  in  an  action  for  insults,  wherein  A. 
H.  Clement  was  plaintiff  and  H.  A.  Strode  was  defendant 

It  appears  from  the  record  that  on  the  Ist  of  March,  1889, 
the  parties  entered  into  a  contract  to  conduct  a  newspaper, 
owned  by  the  defendant,  called  the  New  Era^  which  contract 
was  to  continue  tor  one  year  from  that  date,  but  which  was 
afterwards  modified  and  extended  till  June  30, 1890.  By  the 
modified  contract  the  plaintiff*  agreed  to  pay  the  defendant  ten 
dollars  a  week  for  his  interest  under  the  contract,  the  plaintiff 
to  have  "  all  other  net  money."  Soon  after  the  modification 
of  the  contract  the  defendant  removed  to  the  State  of  Missis- 
sippi, from  whence  he  returned  to  Amherst  county  in  July, 
1890.  Soon  after  his  return,  in  looking  over  the  books  of  the 
concern,  he  discovered  many  items  of  "  cash  received,"  which 
had  been  entered  by  the  defendant,  amounting  in  the  aggre- 
gate to  several  hundred  dollars,  and  which,  upon  inquiry,  he 
was  informed  did  not  represent  cash  actually  received,  but  that 
the  plaintiff*  had  closed  accounts  to  that  amount,  taking  notes 
payable  to  himself,  and  entering  the  transactions  as  so  much 
cash  received.  The  defendant  thereupon  demanded  that  the 
plaintiff  surrender  the  notes  to  him,  which  was  refused.  Some 
of  the  accounts  which  were  thus  closed  were  due  to  the  New 
Era  before  the  plaintiff'^s  connection  with  the  paper.  He  how- 
ever, claimed  that  these  had  been  "  compensated  for  by  other 
accounts  for  subscriptions  which  were  begun  and  partly  earned 
during  his  connection  with  the  paper."  The  defendant  then 
employed  counsel  to  confer  with  the  plaintiff,  but  the  parties 
not  coming  to  any  agreement,  the  defendant  published  a  notice 
in  the  Lynchburg  newspapers  to  the  effect  that  the  plaintiff  had 
no  right  to  the  notes,  and  warning  debtors  not  to  pay  him. 
About  the  same  time  he  addressed  to  the  plaintiff  the  letter 
complained  of,  which  is  as  follows : 
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"AMHERST  C.  H.,  VA.,  July  14,  '90. 
"  Mr.  A.  H.  Clement : 

"  Dear  Sir : 

"  I  leave  home  to-day  for  an  absence  of  several  days.  I  wish 
you  seriously  to  consider  whether  you  can  afford  to  go  through 
life  with  a  breach-of-trust  taint  on  your  character  for  the  im- 
aginary benefit  you  may  have  in  holding  on  to  paper  which 
you  can  never  collect. 

'*  At  your  request  I  omitted  the  weekly  inspection  of  the 
books  of  the  Neiv  Era  through  Mr.  Scott  as  I  at  first  proposed, 
and  in  return  you  hand  me  over  the  books  in  a  condition 
which  will  blast  you  for  life,  as  they  swarm  with  false  entries, 
which  you  refuse  to  correct.  You  are  young  and  inexpe- 
rienced, and  no  doubt  are  advised  by  those  who  care  nothing 
for  the  effect  upon  yourself  provided  trouble  can  be  given  to 
me. 

"  The  offer  I  made  you  was  generous  towards  you  beyond 
reason,  and  even  after  you  had  broken  a  second  contract. 

'*The  return  for  the  trust  I  placed  in  your  keeping  is  con- 
duct which  must  end  in  the  total  ruin  of  your  reputation. 
The  further  steps  which  will  become  necessary  in  protecting 
the  innocent  parties  in  this  matter  will  necessitate  publication 
in  the  Lynchburg  papers  most  unpleasant  to  you,  if  you  have 
any  of  the  feelings  of  a  sensitive  man. 

"I  leave  to  Judge  Brown  the  settlement  of  this  matter  in 
my  absence,  with  recommendation  of  you  to  his  mercy. 
"Yours  truly, 

"H.  A.  STRODE.'' 

At  the  trial  the  only  witness  examined  was  the  plaintiff  him- 
self, and  afl;er  the  evidence  had  been  closed,  the  court  instructed 
the  jury  as  follows : 

"If  the  jury  believe  from  the  evidence  that  the  defendant 
wrote  the  letter  of  July  14,  1890,  for  the  purpose  of  inducing 
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the  plaintiff  to  surrender  the  notes  which  he  had  taken  paya- 
ble to  himself,  and  that  the  defendant  honestly  believed  he 
was  entitled  to  said  notes,  then  the  said  letter  is  a  privileged 
communication,  and  the  jury  must  find  for  the  defendant,  unless 
they  believe  that  the  said  letter  (although  privileged)  contains 
language  which  was  not  justified  by  the  circumstances,  and 
which  was  unnecessarily  insulting,  so  as  to  amount  to  an  abuse 
of  the  defendant's  privilege  to  communicate  with  the  plaintiff 
touching  said  notes,  and  was  malicious,  then  the  jury  must  find 
for  the  plaintiff,  if  they  believe  that  the  words  contained  in  said 
letter,  from  their  usual  construction  and  common  acceptation, 
are  construed  as  insults,  and  tend  to  a  breach  of  the  peace." 

To  the  giving  of  this  instruction  the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $900  dam- 
ages, upon  which  the  judgment  complained  of  was  entered. 

J.  Thompson  Brotrni  and  Qto.  M.  Cochran^  for  plaintiff  in  error. 

Gaskie  ^  Ookman,  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  question  to  be  determined  is  whether  the  letter  of  the  de- 
fendant to  the  plaintiff,  upon  which  the  action  is  based,  is  a 
privileged  communication;  and  that  depends  (1)  upon  whether 
it  was  written  on  a  privileged  occasion  ;  and  if  so,  then  (2)  upon 
whether  the  occasion  was  used  bona  fide  and  without  malice. 

Ordinarily  the  law  implies  malice  from  the  use  of  words 
defamatory  or  insulting.  But  the  presumption  is  the  other 
way  where  the  occasion  of  the  publication  is  privileged,  and 
the  onics  is  then  upon  the  plaintiff  to  prove  malice  in  feet. 
Where  the  defendant  acts  in  performance  of  a  duty,  legal  or 
social,  or  in  defence  of  his  own  interests,  the  occasion  is  privi- 
leged; and  since  the  case  of  Toogood  v.  Spyring^  1  C.,M.  &  R., 
181,  was  decided,  it  has  been  settled  law  that  a  communication 
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made  by  a  person  in  the  conduct  of  his  own  affairs,  where  his 
interest  is  concerned,  is  privileged,  if  without  malice.  Whether 
or  not  such  an  interest  exists  as  to  make  the  occasion  privi- 
leged is  a  question  for  the  court,  and  if  the  occasion  be  held 
privileged,  then  it  is  for  the  jury  to  say  whether  it  was  used 
bona  fide;  and  if  found  to  be  so,  then  the  communication  is  privi- 
leged, and  no  action  can  be  maintained  upon  it. 

This  was  well  expressed  by  the  New  York  Court  of  Appeals 
in  Klinck  v.  Colby,  46  N.  Y.,  427,  where  it  is  said  :  "  The  court 
may  determine  whether  the  subject-matter  to  which  the  alleged 
libel  relates,  the  interest  in  it  of  the  defendant,  or  his  relations 
to  it,  are  such  as  to  furnish  the  excuse.  But  the  question  of 
good  faith,  belief  in  the  truth  of  the  statement,  and  the  exist- 
ence of  actual  malice  remains  for  the  jury."  And  in  the  same 
case  it  was  said  that  where  both  the  party  making  and  the 
party  receiving  the  communication  have  an  interest  in  it,  it  has 
never  been  doubted  that  the  communication,  if  made  without 
actual  malice,  is  protected. 

It  has  been  said  by  an  eminent  English  judge  that  the  rule 
leaving  it  to  the  court  to  decide  whether  the  requisite  interest 
or  duty  exists  to  make  the  occasion  privileged,  is  an  anomaly, 
on  the  ground  that  that  question,  like  the  question  of  honesty 
of  purpose,  which  belongs  to  the  jury,  is  purely  a  question  of 
fact.  But  the  existence  of  the  rule  was  not  denied,  nor  can  it 
be  successfully. 

In  some  jurisdictions  when  the  facts  are  uucontroverted,  the 
court  determines  whether  or  not  the  communication  is  privi- 
leged— i.  €.,  the  case  is  withdrawn  from  the  jury — but  with  us 
the  practice  is  to  submit  to  the  jury  the  question  of  malice,, 
where  the  occasion  is  privileged.  Townsh.  Sland.  &  L.  (4th 
ed.),  sec.  288;   Chaffin  v.  Lynchj  83  Va.,  106;  S.  C,  84  Id.,  884. 

It  was,  therefore,  error  on  the  part  of  the  trial  court  in  the 
present  case  to  leave  to  the  jury  the  question  whether  the  de- 
fendant had  an  interest  in  the  subject  matter  of  the  communi- 
cation in  question;  or,  in  the  language  of  the  instruction^ 
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whether  he  "honestly  believed  he  was  entitled  to  the  said 
notes";  for  whether  he  had  an  interest  or  not,  or,  in  other 
words,  whether  or  not  the  occasion  was  privileged,  was  a  ques- 
tion fur  the  court  to  determine  for  itself;  and  we  are  unable  to 
say  that  the  jury  were  not  misled  by  the  instruction  in  the 
form  in  which  it  was  given.  If  the  defendant  was  not  war- 
ranted in  believing  that  he  had  an  interest,  the  ease  was  one 
of  ordinary  defamation,  and  the  only  question,  apart  from  the 
question  of  damages,  to  be  submitted  to  the  jury  was  whether 
the  words  used  were  such  as  are  usually  construed  as  insulting 
and  tending  to  violence  and  breach  of  the  peace.  Ckaffin  v. 
Lyncky  supra. 

But  further  than  this,  there  was  error  in  refusing  to  set 
aside  the  verdict,  on  the  ground  that  it  was  not  warranted  by 
the  evidence. 

As  a  matter  of  fact,  it  is  clear  that  the  defendant  honestly 
believed  he  had  an  interest  in  the  notes,  and  that  his  object 
was  to  induce  the  plaintiff  to  surrender  them.  Indeed,  some 
of  the  notes  were  taken  for  accounts  due  before  the  plaintiff 
became  connected  with  the  New  Era^  and  in  which,  for  aught 
the  record  shows,  he  had  no  interest;  and  although  he  testi- 
fied that  "  these  were  compensated  for  by  other  accounts  for 
subscriptions,"  in  which  he  had  an  interest,  yet  there  is  no 
proof  that  he  was  authorized  to  act  for  the  defendant  in  any 
matter  originating  before  the  contract  of  March,  1889.  It  is 
true  he  says  the  defendant  never  questioned  his  right  to  collect 
such  accounts,  but  (he  defendant  knew  nothing  of  his  taking 
notes  to  himself  for  any  such  accounts  before  his  return  from 
Mississippi,  in  July,  1890,  when  he  promptly  denied  the  plain- 
tiff's right  to  do  so. 

In  the  next  place,  the  letter  having  been  written  on  a  privi- 
leged occasion,  it  was  incumbent  on  the  plaintiff,  according  to 
the  principles  already  stated,  to  repel  the  presumption  that  it 
was  written  without  malice,  by  showing  that  the  defendant 
availed  himself  of  the  occasion,  not  for  the  purpose  of  protect- 
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ing  hU  interests,  but  to  gratify  some  ill  will  independent  of  the 
occasion,  and  to  insult  the  plaintiff* 

Now,  there  is  no  extrinsic  evidence  of  malice,  such  as  an 
antecedent  gru<lge,  or  previous  disputes,  or  anything  of  that 
sort,  between  the  parties;  but  the  contention  is  that  the  lan- 
guage used  by  the  defendant  is  of  itself  evidence  of  malice. 
Undoubtedly  strong  or  violent  language  disproportioned  to  the 
occasion  may  raise  an  inference  of  malice,  and  thus  lose  the 
privilege  that  otherwise  would  attach  to  it.  But  when  the 
occasion  is  privileged  the  tendency  of  the  courts  is  not  to  sub- 
mit the  words  to  a  too  strict  scrutiny,  but  rather  to  view  them 
in  the  light  of  the  facts  as  they  appeared  to  the  defendant;  for 
the  question  is,  not  whether  the  imputations  are  true,  but 
whether  the  words  are  such  as  the  defendant  might  have  hon- 
estly employed  under  the  circumstances.  Odger's  Lib.  and 
Sland.,  277;  Spill  v.  Maule,  L.  R.,  4  Exch.,  232;  S,  C,  20  L. 
T.,  675;   Clark  v.  Molyneux,  8  Q.  B.  Div.,  237. 

Now,  in  the  case  at  bar,  the  parties  differed  radically  as  to 
their  respective  rights  under  the  contract  in  question.  The 
plaintiff'  contended  that  he  had  a  right  to  take  notes  or  bonds 
payable  to  himself  for  all  outstanding  accounts,  which  the  de- 
fendant as  strenuously  denied,  especially  as  regarded  accounts 
due  before  the  date  of  the  contract.  Which  was  right,  or 
what  is  the  proper  construction  of  the  contract,  it  is  not  neces- 
sary to  inquire,  for  be  that  as  it  may,  under  the  circumstances 
of  the  case,  who  can  say  that  the  defendant  might  not  have 
honestly  written  the  letter  in  question,  wherein  he  speaks  of  a 
**  breach  of  trust,"  making  "  false  entries,"  etc.  ?  The  plaintiff" 
admits  he  made  entries  on  the  books  as  of  "cash  received," 
when  in  fact  no  money  was  collected,  but  notes  were  taken  in 
his  own  name;  and,  while  he  explains  that,  in  his  opinion,  he 
had  the  right  to  do  this,  it  is  equally  certain  that  the  defend- 
ant thought  differently.  And  so  when  he  testified  that  the 
imputations  contained  in  the  letter  were  "untrue  and  un- 
founded," that  was  merely  his  own  version  of  the  matter; 
and,  besides,  if  the  defendant  in  good  faith  believed  them  to 
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be  true,  that  ought  to  have  ended  the  case.  Ghaffin  v.  Lynchy 
84  Va.,  884;   Clark  v.  Molyneux,  3  Q.  B.  Div.,  237. 

The  case  of  SpiU  v.  Maule^  in  the  Exchequer  Chamber,  before 
referred  to,  is  much  in  point.  There  the  defendant,  who  was 
interested  as  a  creditor  ot  a  firm  of  which  the  plaintitt  was  a 
member,  wrote  another  creditor  of  the  firm  that  the  plaintijQT 
had  been  guilty  of  "  most  disgraceful  and  dishonest "  conduct, 
which  had  resulted  in  materially  diminishing  the  assets  of  the 
concern.  In  an  action  for  libel  it  was  held  that  although  the 
language  used  was  strong,  yet  the  occasion  was  privileged,  and 
therefore  the  defendant,  in  the  absence  of  proof  to  the 
contrary,  must  be  presumed  to  have  honestly  believed  in  the 
truth  of  what  he  wrote,  and  hence  there  could  be  no  recovery. 
"  It  is  not  for  us  to  say,"  said  Lord  Chief  Justice  Cockburn, 
"  whether  the  plaintiff  acted  honestly  or  dishonestly;  with  pro- 
priety or  disgracefully.  All  that  we  have  to  look  to  is  whether 
or  not  there  is  a  valid  legal  presumption  that  the  defendant 
only  stated  that  which  he  honestly  believed ;  and  if  there  be, 
then  he  would  not  be  liable  in  this  action,  and,  in  the  absence 
of  positive  proof  to  the  contrary,  there  would  be  nothing  to  go 
to  the  jury." 

Applying  this  test  to  the  present  case,  we  are  of  opinion  that 
the  verdict  ought  to  have  been  for  the  defendant ;  that  is  to 
say,  the  presumption  that  he  acted  without  malice  is  not  re- 
butted by  the  evidence.  We  come  to  this  conclusion  with  the 
less  hesitation  because  here  there  is  no  conflict  of  evidence,  or 
question  as  to  the  credibility  of  witnesses.  Only  one  witness 
was  examined,  and  from  his  evidence  the  facts  of  the  case  ap- 
pear, thus  affording  the  appellate  court  the  sanae  opportunity 
to  draw  correct  conclusions  as  the  trial  court  and  the  jury  pos- 
sessed. Fisher  v.  VanmeteTy  9  Leigh,  18;  Slaughter  v.  Tutt,  12 
Jrf.,  147,  160. 

The  judgment  must,  therefore,  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

JUDQMBNT  REVBRSED. 
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Magarity  v.  Succop's  Adm'r. 
Mabch  8th,  1894. 

1.  SETOFFS. — Defendant  in  creditors'  suit  cannot  setoff  notes  placed  in  his 
hands  for  collection,  and  if  not  collected  to  be  returned  to  the  owner, 
and  which  never  became  defendant's  property. 

2..  Commisbiokeb's  Report — When  not  disturbed. — ^A  question  of  fact  deter- 
mined by  commissioner  upon  contradictory  evidence,  and  approved  by 
lower  court,  cannot  be  disturbed  on  appeal,  unless  the  error  be  palpable. 

Appeal  from  decree  of  circuit  court  of  Fairfax  county,  ren- 
dered at  its  June  term,  1891,  in  a  cause  wherein  B.  W.  Moore, 
administrator  of  John  R.  Succop,  deceased,  and  all  other  credi- 
tors of  Jonathan  Magarity  and  Frances  Ann  Magarity  who 
should  come  in,  &c.,  were  complainants,  and  said  Magarity  and 
wife  were  defendants.  The  decree  being  adverse  to  the  de- 
fendants, they  appealed.     Opinion  states  the  case. 

John  Oriichery  for  appellant. 

JR.  W.  Moore  and  W.  Wmoughby^  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  original  bill  was  filed  in  April,  1884,  by  R.  W.  Moore, 
administrator  of  John  R.  Succop,  deceased,  on  behalf  of  him- 
self and  all  other  creditors  of  Jonathan  Magarity  and  Frances 
Ann  Magarity  who  should  come  in  on  the  usual  terms,  to  subject 
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the  property  of  the  said  Jonathan  Magarity  to  his  debt,  and 
all  other  debts  established  against  it;  the  said  property  having 
been  conveyed  by  the  said  Jonathan  Magarity  to  his  wife, 
Frances  Ann,  subject  to  his  debts,  by  deed  dated  the  26th  day 
of  January,  1884.  Other  creditors  came  in  by  petition,  and 
many  of  them  were  paid  and  satisfied.  Among  the  petition- 
ing creditors  were  the  appellees,  John  J.  Shipman  and  his  wife 
Priscilla,  and  Andrew  J.  Shipman ;  and  it  is  concerning  their 
claims  that  this  controversy  is  continued  here  by  this  appeal. 
Magarity  filed  offsets  to  the  claims  of  the  said  Shipman  and 
others,  and  some  were  allowed,  and  others  rejected,  and  decree 
rendered  upon  consideration  of  the  evidence,  and  of  sundry 
commissioners'  reports  filed  in  the  cause,  in  favor  of  Shipman. 
And  Magarity  applied  for  and  obtained  an  appeal  to  this  court, 
wherein  he  assigns  errors;  and  the  appellees,  under  rule  9  of 
this  court,  assign  sundry  errors  in  their  behalf,  which  will  be 
considered  in  due  course. 

The  first  error  assigned  by  the  appellant  is  the  rejection  by 
the  court  of  certain  offsets  oflFered  by  him,  called  and  known 
in  the  record  as  the  "  Patch  Notes,"  of  $50  and  |500.  The 
next  is  that  the  court  rejected  the  offset  of  the  Fletcher  judg- 
ment against  Shipman,  which  was  assigned  to  Magarity.  The 
next  assignment  of  error  is  that  the  court  rejected  the  amount 
of  $1,330  paid  E.  O,  Hine  in  a  suit  against  Magarity  by  Hine. 
The  next  is  the  action  of  the  court  in  allowing  Shipman  credit 
for  the  sum  of  $268  83  overpayment  of  costs,  with  interest, 
making  $284  95.  The  appellee  assigns  as  error  against  him 
that  the  court. allowed  Magarity  credit  of  $250,  a  note  alleged 
to  be  lost,  and  not  produced,  and  for  the  disallowance  by  the 
court  of  the  Stilson  claim,  assigned  to  Shipman  and  wife,  in 
part,  it  being  claimed  that  too  little  was  allowed.  The  appel- 
lant also  assigns  at  bar  another  error,  not  set  forth  in  his  peti- 
tion, the  allowance  of  a  judgment  recovered  in  the  Supreme 
Court  of  the  District  of  Columbia  by  Shipman  against  Ma- 
garity, for  $100. 
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As  to  the  first  assignment  of  error  by  the  appellant — the  re- 
jection of  the  Patch  notes  as  offsets — there  is  no  error.  The 
evidence  shows  that  these  notes  had  never  become  the  prop- 
erty of  the  appellant.  They  were  in  the  hands  of  Magarity 
for  collection,  and,  if  not  collectid,  to  be  returned  to  Patch,  as 
is  shown  by  the  evidence.     See  Wat.  Setoffs,  §  53. 

As  to  assignment  as  to  the  Fletcher  judgment,  the  setoft 
was  properly  rejected,  the  Fletcher  judgment  having  been  an- 
nulled on  appeal  to  this  court.  See  Shipman  v.  Fletcher^  83 
Va.,  349. 

The  rejection  of  the  setoff  of  the  Hine  judgment  is  plainly 
right.  Hine  had  a  claim  against  Magarity,  which  he  recov- 
ered. The  judgment  was  not  against  Shipman,  and  was  not 
connected  with  him  in  any  way.  Magarity  employed  Hine  in 
the  contractor's  work,  and  Magarity  discharged  him ;  and 
Hine  sued  Magarity,  and  had  a  recovery.  Noborly  but  Ma- 
garity has  set  up  any  claim  on  Hine's  behalf  against  Shipman, 
who  was  not  connected  with  the  work  on  the  piles  while  Hine 
was  employed  there. 

As  to  the  contention  of  the  appellant  as  to  the  item  of 
$268  83  with  interest,  making  $284  95,  the  claim  is  that  this 
is  twice  charged  against  appellant,  and  the  argument  is  that 
Ko.  14  in  the  report  is  an  overpayment  of  costs  in  equity  suit 
No.  7,746,  D.  C,  $268  83,  and  No.  4  in  the  commissioner's  re- 
port is  a  judgment  in  Fairfax  circuit  court,  $194  41  interest, 
and  is  not  $268  23,  and  the  two  are  identical ;  the  recovery  in 
one  court  having  been  sued  on  in  the  other,  and  both  recov- 
eries for  the  same  thing.  This  is  a  question  of  fact.  The 
point  is  not  made  by  exception  in  this  form  before  the  com- 
missioner or  the  lower  court.  No.  14  was  not  excepted  to  at 
all,  and  the  No.  4  was  excepted  to  for  other  reasons;  that  is, 
to  its  allowance  as  a  debt  at  all.  It  was  determined  by  the 
commissioner  upon  contradictory  evidence,  and  approved  by 
the  lower  court,  and  cannot  be  disturbed  here,  unless  an  error 
be  palpable.     Magarity  v.  Shipman^  82  Va.,  784;  Bowers  v. 
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Bowers,  29  Qratt,  697.  The  same  may  be  said,  and  is  equally 
conclusive,  as  to  the  fifth  assignment  of  error. 

The  exceptions  of  the  appellees  as  to  the  lost  note,  and  sfi  to 
the  allowance  of  too  little  in  the  Stilson  claim,  may  be  con- 
sidered together.  Upon  the  evidence,  these  appear  to  have 
been  very  confusing  to  the  commissioner;  and  he  hesitated  to 
come  to  any  conclusion,  and  failed  to  do  so,  in  his  first  report 
But  upon  a  recommittal  he  reported  as  is  here  complained  of, 
and  the  circuit  court  sustained  him.  The  lost  note  may  have 
before  allowed  in  the  numerous  controversies  between  the  par- 
ties, but  it  is  not  made  to  clearly  appear  so;  and  the  Stilson 
claim,  considered  from  one  side  only,  may  have  been  improp- 
erly largely  discredited.  But  the  commissioner  has  so  reported 
as  stated,  and  the  trial  court  confirmed  his  action;  and  unless 
error  is  palpable  and  obvious,  and  the  result  arrived  at  is 
without  evidence  to  support  it,  or  plainly  against  the  evidence, 
the  appellate  court  must  affirm  it.  Magarity  v.  Shipman,  82 
Va.,  787. 

Upon  the  whole  case,  and  on  all  points,  we  are  of  opinion 
to  affirm  the  decree  of  the  court  below  as  without  error. 

Decree  affirmed. 
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Q  INTER   V.   BrEEDEN. 

March  8th,  1894. 

1.  Laches — Loss  of  evidence — Limitation. — Delay  of  twenty-six    years   in 

bringing  suit  to  enforce  a  vendor's  lien,  where  the  delay  is  explained  by 
the  loss  of  the  court  records  and  the  destruction  of  the  creditor's  books 
showing  the  existence  of  the  lien,  heldy  will  not  prevent  a  recovery. 
And  there  is  no  limitation  to  the  life  of  such  lien  saving  that  arising 
from  presumption  of  payment  from  lapse  of  time.  Tunstall  v.  WitherSy 
.  80  Va.,  892. 

2.  Idem — Presumption  of  payment — Stay  law. — Where  vendor's  lien  accrued 

in  1860,  the  stay  law  period  must  be  excluded  from  the  twenty  years 
necessary  to  create  the  presumption  of  payment,  and  no  such  presump- 
tion had  arisen  when  this  suit  was  brought  in  1888. 

3.  Assignor — Declarations. — Declarations,  either  oral  or  written,  of  assignor 

that  a  chose  in  action  had  been  paid,  held,  inadmissible  unless  made  be- 
fore the  assignment  thereof  Wilcox  v.  Pearmany  9  Leigh,  146 ;  and  the 
same  is  true  as  to  vendor  of  property  after  sale  as  against  vendee  thereof. 

4.  Witnesses — Incompetency. — Where  one  of  the  contracting  party  dies,  the 

opposing  party  cannot  testify,  and  his  incompetency  renders  the  co- 
contractors  of  the  decedent  incompetent,  and  also  their  assignee,  and 
the  heir  of  any  deceased  assignee,  who  is  a  party  to  the  suit  and  who  is 
interested  in  the  result.    Mason  v.  Wood,  27  Gratt.,  783. 

5.  Exchange  of  Lands — Liens — Case  at  bar. — In  1859,  by  written  contract, 

H.  and  B.  exchanged  lands,  B.  giving  bonds  for  boot.  H.  sold  his  tract 
to  G.  and  I.,  taking  their  bonds.  No  conveyances.  H.  assigned  some 
of  the  bonds  to  plaintiff.  Then  H.,  G.,  I.,  and  B.'s  widow  essayed  to 
annul  the  exchange,  the  sale,  and  the  bonds.  H.  took  his  former  land 
back,  and  sold  it  to  L.  on  condition  he  would  assume  payment  of  B.  's 
bonds,  and  the  widow  took  possession  of  B.  's  former  land ;  but  no  care 
was  taken  of  the  assignee's  interests  : 
Held: 

The  assignee  can  subject  H.  's  former  land  to  the  lien  of  B's  bonds, 
and  B.  's  former  land  to  the  lien  of  the  bonds  of  G.  and  I. 
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Appeal  from  decree  of  circuit  court  of  Rockingham  county, 
rendered  October  28,  1890,  in  two  causes,  heard  together,  of 
John  E.  Roller  and  others,  complainants,  against  George  W. 
Breeden  and  others,  defendants,  and  of  John  E.  Roller  and 
others,  complainants,  against  William  Breeden's  administrator 
and  others,  defendants.  Ginter  came  into  these  causes  by 
petition.  The  decree  being  adverse  to  the  complainants,  they 
appealed.     Opinion  states  the  case. 

John  E,  Boiler^  for  appellants. 

Sipe  ^  Hmris^  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

It  appears  from  the  record,  that,  on  the  16th  day  of  March, 
1859,  William  Breeden  was  the  owner  of  500  acres  of  moun- 
tain land  in  Page  county,  Virginia ;  and,  on  the  same  daj^ 
Simeon  J.  Harnsberger  was  the  owner  of  a  tract  of  244f  acres 
of  land  in  Rockingham  county,  Virginia.  On  the  said  16th 
day  of  March,  1859,  the  said  William  Breeden  and  Simeon  J. 
Harnsberger  made  a  trade  or  exchange  of  the  said  two  tracts  of 
land,  by  the  operation  of  which  exchange,  William  Breeden 
became  the  owner  of  the  244|  acre  tract  in  Rockingham  county, 
and  Simeon  J.  Harnsberger  became  the  owner  of  the  500  acre 
tract  in  Page  county.  The  244f  acre  tract,  which  had  belonged 
to  Simeon  J.  Harnsberger,  being  far  more  valuable  than  the 
500  acre  tract  which  had  belonged  to  William  Breeden,  the 
said  William  Breeden  agreed  to  pay  boot  money,  and  duly 
executed  and  delivered  his  several  bonds  to  Simeon  J.  Harns- 
berger for  instalments  of  said  boot  money,  reciting  in  said 
bonds  the  consideration  as  being  for  land  purchased  by  him  of 
the  said  S.  J.  Harnsberger.  These  bonds  were  as  follows:  One 
for  $110,  due  April  14th,  1860,  with  interest  from  date;  one 
for  $146  66f-100,  due  April  14th,  1861,  without  interest  till 
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due;  one  for  $78  33J-100,  due  April  14th,  1861,  without  in- 
terest  till  due ;  one  for  $220,  due  April  14th,  1862,  without  in- 
terest till  due;  oue  for  $220,  due  April  14, 1863,  with  interest 
from  April  14th,  1762;  one  for  $120,  due  April  14th,  1864, 
without  interest  till  due.  In  addition  to  these  writings  obliga- 
tory from  William  Breeden  to  Simeon  J.  Hamsberger,  the  said 
contracting  parties  entered  into  a  contract  in  writing,  which 
recited  the  exchange  of  the  two  tra(;ts  aforesaid,  describing 
each  of  them,  and  stipulating  that  the  said  Simeon  J.  Hams- 
berger was,  at  the  time  of  signing,  entitled  to  a  deed  for  the 
500  acre  tract  of  land  in  Page  county ;  and  that  as  soon  as 
Breeden  has  paid  the  first  one  of  his  said  bonds  he  would  be 
entitled  to  a  deed  for  the  244f  acre  tract  in  Rockingham  county 
with  retention  of  vendor's  lien  for  the  further  payments.  This 
contract,  in  writing,  was  signed  and  sealed  by  the  said  parties 
on  the  16th  day  of  March,  1859. 

On  the  25th  day  of  September,  1860,  the  said  Simeon  J. 
Ilarnsberger  sold  the  said  500  acre  tract  of  land  in  Page  county 
to  George  W.  Breeden  and  J.  M.  Breeden,  and  took  from  them 
four  bonds  of  $66  66J-100,  payable  in  one,  two,  three,  and  four 
years,  with  interest  from  date,  said  bonds  reciting  that  they  are 
for  land. 

No  formal  deeds  were  executed  by  either  William  Breeden 
to  S.  J.  Harnsberger,  or  S.  J.  Hamsberger  to  William  Breeden, 
or  from  S.  J.  Harnsberger  to  George  W.  Breeden  and  J.  M. 
Breeden. 

Of  the  aforesaid  six  bonds  executed  by  William  Breeden  to 
Simeon  J.  Harnsberger  for  boot  money,  the  first  three  have 
been  paid;  of  the  last  three  bonds,  two  for  $220  each,  were 
assigned  by  S.  J.  Harnsberger  to  M.  M.  Sibert,  and  by  Sibert 
to  petitioner  Ginter;  and  upon  these  said  first  two  bonds  judg- 
ment was  rendered  in  the  county  court  of  Rockingham  county 
at  the  May  term,  1868. 

The  remaining  bond  for  $120  was  assigned  by  S.  J.  Harns- 
berger to  M.  M.  Sibert,  and  by  Sibert  to  John  E.  Roller,  and 
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this  also  remains  unpaid.  Of  the  four  bonds  executed  bj 
George  W,  Breeden  and  J.  M.  Breeden  to  S.  J.  Harnsberger 
for  the  purchase  of  the  500-acre  tract  of  land  in  Page  county, 
none  have  been  paid,  but  were  assigned  by  S.  J.  Harnsberger 
to  M.  M.  Sibert ;  and  by  Sibert  two  of  these  bonds  were  assigned 
to  petitioner  Ginter,  who  obtained  judgment  upon  them  at  the 
April  term,  1868,  of  the  county  court  of  Rockingham  county. 
The  remaining  two  of  the  said  four  purchase-money  bonds 
were  assigned  by  M.  M.  Sibert  to  John  E.  Roller. 

Upon  the  commencement  of  the  late  civil  war  the  said  Wil- 
liam Breeden  entered  the  Confederate  army,  and  in  the  early 
part  of  the  war  he  died.  Thereupon  his  widow,  who  was  his 
second  wife,  and  the  heirs  undertook  (as  the  defendants  alleged 
and  tried  to  prove  by  what  the  petitioner  claims  was  an  incom- 
petent witness  and  by  illegal  and  inadmissible  testimony)  to 
cancel  and  rescind  the  aforesaid  contract  of  exchange  of  lands 
between  William  Breeden,  then  deceased,  and  S.  J.  Harnsber- 
ger, the  said  S.  J.  Harnsberger  consenting  to  the  said  annul- 
ment and  rescision  of  the  said  contract  of  exchange ;  Hud  upon  the 
payment  by  John  K.  Long,  or  the  assumption  by  him,  of  the 
Breeden  bonds,  the  said  S.  J.  Harnsberger  placed  the  said 
John  K.  Long  in  possession  of  the  244|-acre  tract  of  land  in 
Rockingham  county,  and,  at  the  same  time,  the  contract  of 
sale  between  the  said  S.  J.  Harnsberger  and  George  W.  and  J. 
M.  Breeden  foi*  the  purchase  by  them  of  the  500-acre  tract  of 
land  in  Page  county,  was  also  rescinded,  and  the  said  widow 
and  heirs  of  William  Breeden  were  placed  in  possession  of 
said  500-acre  tract.  But  in  neither  case  did  the  said  S.  J. 
Harnsberger  or  the  widow  and  heirs  of  William  Breeden,  de- 
ceased, or  George  W.  and  J.  M.  Breeden,  take  care  of  the  in- 
terest of  the  assignee  of  the  said  S.  J.  Harnsberger,  the  said 
M.  M.  Sibert,  or  those  holding  the  said  purchase-money  bonds 
under  him.  During  the  civil  war  a  large  portion  of  the  re- 
cords of  Rockingham  county  were  destroyed  by  the  federal 
army,  and  it  was  not  until  a  chancery  suit  involving  the  estate 
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of  S.  J.  Harnsberger,  then  recently  instituted,  disclosed  a  clue 
to  the  evidence  of  these  debts  and  those  assignments,  that 
these  suits  were  instituted  to  January  rules,  1888. 

The  circuit  court,  upon  the  final  hearing,  overruled  the  ex- 
ceptions taken  by  appellant  to  the  competency,  as  a  witness,  of 
the  daughter  and  heir  of  one  of  the  parties  to  these  trans- 
actions, one  John  K.  Long,  whose  administrator  and  heirs  are 
parties  to  these  causes,  and  admitted  her  testimony,  but  sus- 
tained the  exceptions  taken  to  the  report  of  the  master  which 
established  the  lien  upon  the  500-acre  tract  of  land  in  Page 
county  of  the  two  purchase-money  bonds  for  $66  66§  each, 
held  by  appellant,  and  also  of  the  two  like  bonds  of  like 
amount  held  by  J.  E.  Roller  as  assignee;  and  also  the  lien 
upon  the  244f-acre  tract  in  Rockiagham  county  of  the  two 
bonds  of  $220  each,  held  by  appeljant  as  assignee,  and  also  of 
the  $120  bond  held  by  John  E.  Roller  as  assignee;  and  there- 
upon decreed  a  firm  and  stable  title  to  the  500-acre  tract  of  the 
land  in  Page  county  to  and  in  the  widow  and  heirs  of  William 
Breeden,  deceased ;  and  also  a  firm  and  stable  title  to  the  244|- 
acre  tract  of  land  in  Rockingham  county  in  and  to  John  K. 
Long  and  his  vendees;  and  decreed  costs  to  the  defendants  in 
each  cause,  and  dismissed  them  from  the  docket. 

The  circuit  court  erred  in  overruling  the  exception  to  the  com- 
petency of  Mary  A.  Haney,  the  daughter  and  heir  of  John  K. 
Long.  The  deaths  of  William  Breeden  and  S.  J.  Harnsberger 
had  made  M.  M.  Sibert  and  his  assignees,  including  appellant, 
incompetent;  and  their  incompetence  had,  in  turn,  made  the 
parties  opposing  them  in  interest,  incompetent.  Sec  Mason  v. 
Woody  27  Gratt.,  783.  She  was  also  incompetent  because  of 
the  interest  of  herself  and  husband  in  the  real  estate  descended 
to  her  from  the  estate  of  her  father,  John  K.  Long,  deceased. 
And, having  had  children  born  alive,  her  husband  had  an  estate 
of  curtesy.  She  was  incompetent  upon  both  grounds;  but  all 
she  attempts  to  prove  are  certain  alleged  declarations  made  by 
Simeon  J.  Harnsberger  to  the  effect,  that  the  contract  between 
Vol.  xc — 72 
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him  and  William  Breeden,  deceased,  had  been  rescinded.  These 
declarations,  even  if  proved  by  competent  witnesses,  cannot  be 
admitted, as  against  his  own  assignees.  See  Wilcox  v.  Pearmariy 
9  Leigh,  146. 

Simeon  J.  Ilartirtberger  is  dead,  and  is  not  here  to  protect, 
either  his  own  repute  as  an  honest  man,  or  the  interest  im- 
parted by  him  to  his  assignee;  and  it  is  not  to  be  assumed  that 
he  did  a  deliberate  and  conscious  wrong  to  his  own  assignee. 
The  declarations  of  a  vendor  of  property,  real  or  personal,  (nor 
of  the  assignor  of  a  chose  in  action)  cannot  be  given  in  evi- 
dence a>cainst  a  party  who  had  preoiously  acquired  his  title  by 
assignment  from  him.  It  would  be  vicious  and  dangerous 
to  permit  the  vendor  or  assignor  thus  to  defeat  the  right  or  title 
which  he  had  conveyed  or  assigned  to  another,  and  thereby  to 
deprive  that  other  of  the  protection  to  be  derived  from  a  cross- 
examination.     Pettii  v.  Jennings^  2  Rob.  Reports,  676. 

In  Wilcox  V.  Pearman^  9  Leigh,  146,  Judge  Tucker,  deliver- 
ing the  unanimous  opinion  of  the  court,  said:  "The  acknowl- 
edgment of  an  assignor  that  he  had  been  paid  his  debt  is 
no  evidence  against  the  assignee  unless  it  was  made  ante- 
rior to  the  assignment;  and  this  is  equally  true  whether  his 
acknowledgment  is  oral  or  written.  Now  a  receipt  is  nothing 
but  a  written  acknowledgment,  and  is  not  evidence  against 
the  assignee,  unless  it  is  proved  to  have  been  given  anterior  to 
the  assignment.  The  proof  of  this  is  upon  the  debtor.  It 
was  argued  that  the  date  of  the  receipt  must  be  taken  as  the 
true  date  until  the  contrary  is  proved.  I  cannot  think  so.  If 
it  were  so,  every  such  paper  would  prove  itself,  which  cannot 
be.  Moreover,  the  parties  to  it  know  truly  when  it  was  given ; 
the  assignee  cannot  know.  The  parties  to  it  must,  therefore, 
prove  it;  since  otherwise,  however  false  and  fraudulent  it  be, 
it  will  prove  itself  to  be  true,  without  the  possibility  of  contra- 
diction." 

The  alleged  contract  of  recission  is  proved  only  by  the  wit- 
ness Mary  E.  Haney,  a  daughter  and  heir  of  John  K.  Long, 
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deceased,  who  is  an  incompetent  witness  by  the  death  of  par- 
ties to  the  transaction,  and  by  the  other  di:<qualitying  circum- 
stances  hereinbefore  set  forth.  She  is  pecuniarily  interested  in 
the  result  of  this  suit;  and,  as  heir  of  her  father,  John  K.  Long, 
deceased,  she  is  liable  to  the  extent  of  assets  received  from  his 
estate,  and  her  husband  is  interested  with  her  in  these  assets. 
All  that  she  testifies  to  are  the  declarations  of  S.  J.  Harnber- 
ger,  who  is  dead;  and  even  if  they  were  made,  as  alleged, 
they  were  ma»Ie  after  the  death  of  William  Breeden,  and  were 
not  made  in  the  presence  of  Harnsberger's  assignees,  the  hold- 
ers for  value  of  the  purchase-money  bond  given  by  William 
Breeden  to  S.  J.  Harnsherger  for  exchange  of  land  as  boot 
money,  and  secured  by  vendor's  lien  upon  the  land. 

In  Daley's  Ex'or  v.  Walden,  ^c,  80  Va.  (5  Hansbrough),  572, 
it  was  held  that  an  assignment  of  a  chose  in  action  need  not, 
in  Virginia,  be  recorded;  and  that  declarations  made  and  let- 
ters written  by  the  assignor  subsequent  to  the  assignment  are 
inadmissible  as  against  his  assignee.  At  the  death  of  William 
Breeden — previous  to  the  alleged  contract  of  recission — all  his 
real  estate  became  assets  for  the  payment  of  his  debts,  and  the 
rights  of  his  creditors  had  attached  to  his  property,  real  and 
personal.  And  S.  J.  Harnsberger  could  not  assume  possession 
or  control  of  these  assets,  and  enter  into  a  contract  with  Wil- 
liam Breeden's  widow  and  heirs,  by  which  he  could  exclude 
his  own  assignees  and  deprive  them  of  their  vendor's  liens, 
and  then  sell  the  land  to  John  K.  Long.  At  least  four  of  the 
bonds  for  the  purchase  money  of  the  land  sold  to  William 
Breeden  by  S.  J.  Hartisberger,  and  by  him  assigned  to  M.  M. 
Sibert,  had  not  even  matured  at  that  date  (1861)  but  fell  due 
in  April  and  September,  1863  and  1864.  See  Lewis  v.  Overby^ 
31  Gratt.,  619;  Ryan  v.  McLeod,  32  Gratt.,  174;  Scott  v.  Ash- 
lin,  85  Va.  (10  Hansbrough),  588. 

The  circuit  court  erred  in  holding  that  the  alleged  contract 
of  rescission  of  the  exchange  of  lands  between  William  Breeden 
and  S.  J.  Harnsberger  was  legally  and  sufficiently  proved;  and 
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in  sustaining  the  exceptions  filed  by  the  defendants  to  the  mas- 
ter's reports,  which  had  sustained  the  claim  of  the  appellant  as 
assignee  of  the  vendor's  lien  bonds,  and  established  them  as 
liens  upon  the  tracts  of  land  in  controversy ;  and  the  circuit 
court  erred  in  not  holding  that  all  the  assets  of  the  estate  of 
William  Breeden,  deceased,  including  the  Rockingham  tract 
of  land,  are  liable  for  the  payment  of  his  debts;  and  in  not 
holding  that  the  rights  of  the  appellant  as  the  assignee  and 
holder  of  the  purchase-money  bonds  against  the  estate  of  Wil- 
liam Breeden,  deceased,  and  also  of  the  bonds  given  for  the  sale 
of  the  Page  tract  of  land,  are  superior  to  the  rights  and  equities 
of  his  heirs  at  law;  and  the  decree  giving  them  a  valid  title  to 
the  Page  tract  of  land,  and  giving  to  their  vendees,  the  heirs 
of  John  K.  Long,  deceased,  a  valid  title  to  the  Rockingham 
county  land,  without  providing  for  the  payment  ot  these  as- 
signed purchase-money  bonds  is  unjust  and  erroneous. 

The  defence  of  laches  is  set  up.  The  debts  sought  to  be 
enforced  in  this  suit  are  valid  and  subsisting  debts  evidenced 
by  purchase-money  bonds  and  vendor's  liens,  and  they  are  not 
barred  by  statute  of  limitations,  or  by  the  presumption  of 
payment.  In  the  case  of  Tunstall  v.  Withers^  86  Va.  (11  Hans- 
brough),  952,  declares  that  there  is  no  limitation  to  the  life 
of  a  vendor's  lien,  save  that  arising  from  the  lapse  of  time 
sufficient  to  create  a  presumption  of  payment.  In  that  case 
the  vendor's  lien  accrued  in  1860,  and  suit  was  not  brought 
until  1886;  and  yet  it  was  held  that  neither  the  statute  of 
limitations,  nor  presumption  of  payment,  nor  laches  aflFected 
the  lien.  Under  the  authority  of  that  case,  we  must  exclude 
the  period  of  the  stay  law,  from  the  twenty  years  necessary  to 
create  the  presumption  of  payment;  and  this  suit  was  brought 
in  the  court  below  more  than  a  year  before  the  expiration  of 
that  time.  Laches^  and  even  gross  laches^  is  not  enough  to 
raise  a  presumption  of  the  payment  or  the  abandonment  of  a 
vendor's  lien ;  it  must  hki  gross  laches  unexplained,  together  with 
evidence  affording  the  presumption  of  abandonment  of  the  right. 
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In  the  case  at  bar,  not  only  is  there  no  such  lapse  of  time^ 
but  the  delay  in  bringing  the  suit  is  explained.  The  destruct- 
ion of  the  court  records  of  Rockingham  county ;  the  removal 
of  appellant's  former  attorney  from  the  State  to  the  Pacific 
coast,  and  the  destruction  of  Major  Qinter's  books  are  ample 
explanation  of  the  difficulties  and  delay  in  bringing  the  suit. 

For  the  foregoing  reasons  we  are  of  opinion  that  the  decree 
complained  of  is  erroneous,  and  it  must  be  reversed  and  an- 
nulled. 


Decree  reversed. 
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Callahan  v.  Young,  Clerk. 

March  8th,  1894. 

1.  Conditional  Sales — Void  unless  recorded. — A  conditional  sale  of  goods 

reserving  title  to  seller  is  void  as  to  creditors  of,  and  purchasers  from, 
purchaser  without  notice,  unless  recorded.    Code,  ?  2462. 

2.  Idem — When  to  be  recorded. — Clerk  is  required  to  admit  to  record   a 

writing  as  to  any  person  whose  name  is  signed  thereto,  when  same  haa 
been  acknowledged  by  him,  or  proved  as  to  him  by  two  witnesses  in 
court  or  before  clerk  in  his  office.    Code,  J  2500. 

3.  Idem— Memorandum.— Acts  1889-'90,  p.  108,  amending  Code,  J  2462,  pro- 

vides that  clerk  shall  from  the  original  contract,  docket  and  index  a 
memorandum  setting  forth  the  date  thereof,  the  amount  due  therein 
and  a  brief  description  of  the  goods,  and  that  such  docketing  and  index- 
ing shall  have  the  same  effect  as  if  the  contract  were  recorded  according 
to  Code  1887,  chapter  109. 

4.  Mandamus — Ca^e  at  bar. — In  the  case  here,  heldy  a  mandamus  will  not  be 

awarded  to  compel  the  clerk  to  docket  and  index  such  memorandum 
unless  the  original  contract  has  been  produced  before  him  and  proved 
or  acknowledged  as  prescribed  by  law. 

Error  to  judgment  of  corporation  court  of  Norfolk,  rendered 
April  19,  1893,  in  a  mandamus  proceeding,  wherein  Robert 
Callahan  was  petitioner  and  W.  A.  Young,  clerk  of  said  court, 
was  defendant.  The  court  refused  the  writ,  and  dismissed  the 
petition,  by  the  judgment  complained  of.  Opinion  states  the 
case. 

Meredith  ^  Cocke  and  Smith  ^  Moncure^  for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 
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Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  appellant  filed  his  petition  in  the  court  below  for  a  man- 
dnmu3^  which  was  refused.  The  petition  states  that  on  the 
17th  of  April,  1893,  the  petitioner  sold  and  delivered  to  one 
Thompson,  in  the  city  of  Norfolk,  a  cash  register,  upon  cer- 
tain terms  and  conditions,  evidenced  by  a  contract  in  writing 
executed  by  the  parties.  A  copy  of  the  contract  is  exhibited 
with  the  petition  from  which  it  appears  that  the  terms  of  the 
sale  were  $200,  of  which  fifty  dollars  were  to  be  paid  on  de- 
livery of  the  register,  and  twenty-five  dollars  per  month  there- 
after until  the  whole  purchase  money  should  be  paid,  the  title 
in  the  mean  time  to  remain  in  the  vendor.  It  is  also  alleged 
that  upon  application  to  the  defendant,  clerk  of  the  corpora- 
tion court  of  Norfolk,  to  docket  a  memorandum  of  the  con- 
tract, the  application  was  refused,  on  the  ground  that  the 
contract  had  not  been  acknowledged  or  proved,  as  required  by 
section  2500  of  the  Code.  And  upon  this  ground,  which  was 
also  set  up  as  a  defence  in  the  answer,  the  court  below  refused 
to  award  a  mandamus  to  compel  the  clerk  to  docket  a  memo- 
randum of  the  contract,  as  prayed  in  the  petition. 

Section  2462  of  the  Code  provides  that  '*  every  sale  or  con- 
tract for  the  sale  of  goods  or  chattels,  wherein  the  title  is  re- 
served until  the  same  be  paid  for  in  whole  or  in  part,  or  the 
transfer  of  the  title  is  made  to  depend  on  any  condition,  and 
possession  be  delivered  to  the  vendee,  shall  be  void  as  to 
creditors  of,  and  purchasers  for  value  without  notice  from,  such 
vendee,  unless  such  sale  or  contract  be  evidenced  by  writing 
executed  by  the  vendtr,  in  which  the  said  reservation  or  condi- 
tion is  expressed,  and  until  and  except  from  the  time  the  said 
writing  is  duly  admitted  to  record  in  the  county  or  corporation 
in  which  said  goods  or  chattels  may  be,"  etc. 

And  section  2600  provides  that,  except  where  otherwise  pro- 
vided, the  court,  or  the  clerk  in  his  oflice,  shall  admit  to  record 
any  writing  which  is  to  be  or  may  be  recorded  as  to  any  person 
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whose  name  is  signed  thereto, "  when  it  shall  have  been  acknow- 
ledged by  him  or  proved  by  two  witnesses  as  to  him  in  such 
court,  or  before  such  clerk  in  his  office.'' 

In  the  present  case  the  contract  in  question  was  not  acknow- 
ledged by  the  parties,  or  either  of  them,  nor  proved  by  wit- 
nesses, as  the  answer  states.  The  appellant,  however,  contends 
that  it  was  the  duty  of  the  clerk  to  docket  a  memorandum  of 
the  contract  without  such  acknowledgment  or  proof;  and  this 
contention  is  based  upon  the  recent  statute  amending  section 
2462  of  the  Code. 

That  statute  requires  the  contract  in  a  case  like  the  present 
to  be  in  writing  and  to  be  executed  by  both  vendor  and  aendeey 
and  provides  further  that  it  shall  be  void,  &c.,  **  until  and  ex- 
cept from  the  time  that  a  memorandum  of  said  writing,  set- 
ting forth  the  date  thereof,  the  amount  due  thereon,  and  a 
brief  description  of  said  goods  and  chattels,  be  docketed  "  in 
the  clerk's  office.  The  clerk  is  required  to  "docket and  index 
the  same  from  the  original  contract  *  *  *  and  to  endorse  ' 
on  such  contract  the  words  '  memorandum  docketed,' "  tor 
which  services  he  may  charge  not  exceeding  twenty-five  cents; 
and  then  it  is  provided  that  "the  docketing  and  indexing  of 
such  memorandum  *  *  *  shall  have  the  same  efte«t  *  *  * 
as  if  said  contract  were  recorded  according  to  the  provisions 
of  chapter  109  of  the  Code."     Acts  1889-'90,  p.  108. 

The  point  made  by  the  appellant  is  that  inasmuch  as  this 
statute  authorizes  the  docketing  of  a  memorandum,  and  does 
away  with  the  necessity  of  recording  the  contract  itself,  sec- 
tion 2600  of  the  Code  has  no  application  to  the  case,  as  that 
section  applies  only  where  a  writing  is  to  be  recorded. 

There  is  undoubtedly  a  technical  distinction  between  record- 
ing a  writing  and  docketing  a  memorandum  of  such  writing. 
In  the  latter  case  a  brief  abstract  of  the  writing  is  recorded, 
while  in  the  former  the  writing,  as  in  the  case  of  an  ordinary 
deed,  is  inscribed  in  full.  But  the  question  here  is,  What  was 
the  intention  of  the  legislature?    As  the  clerk  is  to  docket 
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and  index  the  memorandum  from  the  original  contract,  how 
is  the  contract  to  be  authenticated  ?  And  as  both  vendor  and 
vendee  must  execute  the  contract,  could  the  legislature  have 
intended  to  require  the  clerk  to  docket  a  memorandum  as  to 
both  parties  upon  the  verbal  request  of  either,  without  other 
evidence  of  the  authenticity  of  the  contract?    We  think  not. 

Docketing  a  memorandum  is  made  a  substitute  for  record- 
ing the  contract  in  full,  but  not  a  necessary  one,  as  the  contract 
may  still  be  recorded  as  before  the  passage  of  the  amendatory 
statute.  This  is  deducible  from  the  provision  that  the  docket- 
ing and  indexing  of  a  memorandum  shall  have  the  same  effect 
as  if  the  contract  were  recorded  under  chapter  109 ;  and  to 
record  the  contract  it  must  be  acknowledged  or  proved  as  re- 
quired by  section  2500;  and  as  the  production  of  the  contract 
is  now  the  foundation  for  the  docketing  of  the  memorandum, 
the  true  interpretation,  in  the  absence  of  a  clear  legislative  in- 
tent to  the  contrary,  would  seem  to  be  that  the  contract,  when 
produced  for  that  purpose,  must  be  authenticated  in  the  same 
manner  as  when  produced  for  recordation. 

No  doubt  the  object  of  the  legislature  was  to  save  expense 
to  the  parties  by  allowing  an  abstract  of  the  contract  to  be  re- 
corded in  place  of  the  contract  itself;  and  as  the  abstract  or 
memorandum  is  to  be  made  from  the  original  contract,  the 
docketing  of  a  memorandum  is  the  recording  of  the  substance 
of  the  contract,  and,  therefore,  the  recording  of  a  writing 
within  the  meaning  of  the  law. 

The  judgment  of  the  lower  court,  being  in  conformity  with 
these  views,  must  be  affirmed. 

Judgment  affirmed. 
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Walker  v.  Lewis. 

March  15th,  1894.     • 

1.  Wills — Construction — "  Son^* — Estates  tail. — ^The  word  "  son/ *  in  it«  tech- 

nical sense,  is  a  word  of  purchase,  and  must  be  so  construed,  unless  in 
the  context  there  is  something  to  the  contrary.  Nor  since  the  act  abol- 
ishing entails  can  a  testator  be  presumed  to  intend  to  create  an  estate 
tail  unless  he  uses  such  words  as  created  such  estate  without  implica- 
tion. 

2.  Idem — Estates  iaU — Shelley^s  case. — A  devise  of  lands  to  one  for  life,  and 

after  his  death  to  his  sons  and  their  heirs  forever,  to  be  equally  divided 
among  them,  but  in  case  of  his  dying  without  leaving  a  son  or  eon's  son 
who  can  take,  then  to  other  designated  persons,  does  not  under  the  role 
in  Shelley^ s  Case  create  a  fee  tail  in  the  first  devisee,  which  becomes  con- 
verted by  statute  into  a  fee  simple.     Taylor  v.  deary ^  29  Gratt,  448. 

3.  Idem — Contingent  fees — Perpetuities. — ^Two  contingent  fees  by  way  of  re- 

mainder may  be  limited  as  substitutes  or  alternatives  one  for  the  other, 
the  latter  to  take  effect  in  case  the  prior  one  fidls  to  vest  in  interest,  and  is 
immediately  avoided  upon  the  first  so  vesting,  it  being  limited  to  vest  in 
interest  within  a  life  or  lives  in  being  and  twenty-one  years  and  ten 
months  thereafter. 

Appeal  from  decree  of  circuit  court  of  Danville,  rendered 
June  13, 1891,  in  the  consolidated  causes  of  Drumgold  against 
Lewis  and  Walker  against  Lewis.  The  single  question  in  the 
case  arose,  upon  the  construction  of  the  will  of  John  Lewis, 
deceased,  which  was  executed  in  1805,  and  admitted  to  pro- 
bate in  1816,  the  year  of  the  testator's  death.  The  clause  of 
the  will  in  question  is  as  follows : 

"  I  give  and  devise  the  tract  of  land  on  which  I  now  live, 
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lying  in  Pittsylvania  county,  and  on  the  north  side  of  Dan 
river,  containing  about  1,300  acres,  be  the  same  more  or  less, 
to  my  brother,  Charles  Lewis,  for  and  during  his  life,  and  after 
his  death  to  his  son,  Nicholas  Merewether,  for  and  during  his 
life,  and  after  his  death  to  his  sons  and  their  heirs  forever, 
equally  to  be  divided  among  them.  But  if  Nicholas  Mere- 
wether should  die  without  leaving  a  son  or  son's  son  who  can 
take  the  estate,  and  my  brother  Charles  should  have  a  second 
son,  then  at  the  death  of  Nicholas  Merewether  I  give  the  said 
tract  of  land  to  the  second  son  of  my  brother  Chnrles,  for  and 
during  his  life,  and  after  his  death  to  his  sons  and  their  heirs 
forever,  equally  to  be  divided  amona^  them.  But  it  my  brother 
Charles  should  have  more  than  two  sons,  and  the  two  first 
should  die  leaving  no  son  nor  son's  son  living  who  can  take  the 
estate,  then  I  give  the  said  tract  of  land  to  the  third  son  of  my 
brother  Charles,  and  after  his  death  to  his  sons  and  their  heirs 
forever,  equally  to  be  divided  among  them  ;  and  so  on  to  every 
Other  son  that  he  may  have  for  life,  with  like  remainders  after 
their  deaths  to  their  sons  forever,  equally  to  be  divided  among 
them.  But  if  my  brother  Charles  should  die  leaving  no  son 
nor  son's  son  capable  of  taking  the  estate,  then  in  that  event 
I  give  the  said  tract  of  land  to  the  three  sous  of  my  deceased 
brother  Robert  for  and  during  their  lives,  equally  to  be  di- 
vided among  them,  to  wit:  John  Goin,  Robert  Henry,  and 
Merewether  Warner,  the  part  of  each  son  at  his  death  to  go  to 
his  sons,  equally  to  be  divided  among  them  and  their  heirs  for- 
ever. If  one  or  two  of  the  said  sons  of  my  brother  Robert 
should  die  leaving  no  son  nor  son's  son  capable  of  taking  his 
part  of  the  said  land,  then  the  part  or  parts  of  those  that  die 
without  leaving  sons  or  son's  sons  capable  of  taking,  shall  go  to 
the  surviving  brother  or  brothers,  and  after  his  or  their  deaths 
to  his  or  their  sons,  equally  to  be  divided  among  them  and 
their  heirs  forever.  But  if  all  three  of  my  brother  Robert's 
sons  should  die  without  leaving  a  son  or  son's  son  capable  of 
taking  the  said  land,  then  I  give  the  said  tract  of  land  to  the 
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sons  living  at  the  time  of  my  sister,  Jane  Read,  equally  to  be 
divided  among  them  and  their  heirs  forever/* 

Charles  Lewis  survived  the  testator,  and  afterwards  died, 
having  had  ho  other  son  than  Nicholas  Merewether.  The  lat- 
ter died  in  1889,  unmarried  and  without  issue.  Robert  Lewis' 
eldest  son,  Robert  Henry,  died  in  the  year  1825,  leaving  a  son, 
Fielding,  who  died  in  1876,  leaving  two  children,  Frank  and 
Annie.  The  second  son  of  Robert,  John  Goin,  died  in  1881, 
unmarried  and  without  issue;  and  the  third  son,  Merewether 
Warner,  died  in  1846,  leaving  a  son,  John  W.,  and  a  daughter. 

The  circuit  court  held  that  at  the  death  of  Nicholas  Mere- 
weather  the  contingent  remainder  to  the  descendants  of  Robert 
took  effect,  and  accordingly  decreed  that  at  the  death  of  Joho 
Going,  the  second  son,  his  interest  passed,  under  the  will,  to 
his  only  surviving  brother,  Mereweather  Warner,  whose  sod, 
John  W.,  took,  at  the  death  of  Nicholas  Mereweather,  two- 
thirds  of  the  estate,  and  that  the  other  third  passed  to  the  chil- 
dren of  Fielding.  From  this  decree  an  appeal  was  allowed  by 
one  of  the  judges  of  this  court. 

Grreen  ^  Miller,  E.  B.  Withers,  and  jP.  W.  Christian,  for  ap- 
pellants. 

E.  E.  Bouldin  and  Berkeley  ^  Harrison,  for  appellees. 

Lewis,  P.  (after  stating  the  case  as  aforesaid),  delivered  the 
opinion  of  the  court. 

It  is  clear,  and  we  do  not  understand  it  to  be  seriously  con- 
troverted, that  Charles  Lewis  took  under  the  will  only  a  life 
estate.  It  is  contended,  however,  in  opposition  to  the  decree, 
that  Nicholas  Mereweather,  by  operation  of  the  rule  in  Shdhfs 
Case,  took  a  fee  tail,  converted  by  the  statute  into  a  fee  simple. 
That  rule,  now  abolished  in  Virginia,  is  that  where  an  estate 
of  freehold  is  limited  to  a  person,  and  the  same  instrument 
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contains  a  limitation,  either  mediate  or  immediate,  to  his  heirs 
or  the  heirs  of  his  body,  the  word  heirs  is  a  word  of  limita- 
tion ;  so  that,  if  the  limitation  be  to  the  heirs  of  his  body,  he 
takes  a  fee  tail ;  if  to  his  heirs  general,  a  fee  simple.  But 
clearly,  it  was  not  the  intention  of  the  testator  to  give  to 
Nicholas  Mereweather  anything  more  than  a  life  estate,  and 
the  intention  in  such  a  case  must  govern  in  the  interpretation  of 
the  will,  unless  language  is  used  which  brings  the  case  within 
some  inflexible  rule  of  law,  as  in  Moore  v.  Brooks^  12  Qratt., 
136,  and  HaU  v.  Smithy  26  Jrf.,  70,  in  both  of  which  cases  words 
appropriate  to  create  a  fee  tail  were  superadded  to  the  gift  of 
a  life  estate;  in  the  first  case  the  devise  being  to  M.  and 
B.  for  and  during  their  natural  lives,  and  then  to  "  their  heirs 
lawfully  begotten";  and  in  the  second  to  M.  for  life,  and  then 
to  "  the  lawful  issue  of  her  body,"  &c.  The  rule  in  Shdly's 
Case  was,  therefore,  held  to  apply,  on  the  principle,  stated  by 
Lord  Redesdale  in  Jesson  v.  Wright^  2  Bligh,  1,  viz:  that "  tech- 
nical words  shall  have  their  legal-efiect,  unless  from  subsequent 
inconsistent  words  it  is  very  clear  that  the  testator  meant 
otherwise." 

But  here  no  such  technical  words  are  used.  The  devise  is 
to  Nicholas  Mereweather  "  for  and  during  his  life,  and  after 
his  death  to  his  sons  and  their  heirs  forever,  equally  to  be  di- 
vided among  them."  Now,  here  not  only  is  a  life  estate  given 
expressly,  but  the  subsequent  language  is  not  such  as  of  itself 
to  create  a  fee  tail ;  for  while  a  testator  may  use  the  word  son 
as  a  word  of  limitation,  it  is,  in  its  technical  sense,  a  word  of 
purchase,  and  was  presumably  so  used  in  the  present  case, 
there  being  nothing  in  the  context  to  show  the  contrary.  8 
Lom.  Dig.,  802;  Moon  v.  Stone,  19  Qratt.,  180,  242. 

It  was  forcibly  remarked  by  Judge  Lyons,  in  Smith  v.  Chap- 
man,  1  H.  &  M.,  240,  802,  that  since  the  act  of  1776  abolishing 
entails,  he  would  not  suppose  a  man  intended  to  convey  an 
estate  tail  unless  plain  and  unequivocal  words  were  used,  such 
as  would  of  themselves  create  a  fee  tail  without  resorting  to 
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implication ;  as  a  devise  '*  to  A.  and  the  heirs  of  his  body,"  or 
*'  to  A.,  and  if  he  die  without  issue,"  &c. ;  and  he  added  that 
to  fulfil  the  plain  and  manifest  intention  ot  the  donor  the  limi- 
tation must  be  equally  plain  and  express ;  not  an  implied  limi- 
tation by  mere  construction  to  enlarge  an  express  estate  for  life 
into  an  estate  in  fee  or  fee  tail.  See,  also,  2  Min.  Insts.  (4th 
ed.),  465;   Taylor  v.  Cleary,  29  Gratt.,  448. 

Inasmuch,  therefore,  as  Nicholas  Merewether,  who  was  an 
only  son,  died  without  having  had  a  son,  the  circuit  court  rightly 
held  that  at  his  death  the  remainder  over  to  Robert  Lewis'  de- 
scendants took  effect.  It  is  contended,  however,  that  the  latter 
devise  is  void,  because  the  preceding  limitations  over  were  void 
for  remoteness.  But  its  validity  is  not  dependent  upon  the 
validity  of  those  limitations,  and  we  need  not,  therefore,  stop 
to  inquire  as  to  their  validit}'.  The  devise  to  Robert's  sons, 
etc.,  was  intended  as  a  substitute  to  take  effect  in  the  event  of 
the  failure  of  the  former  limitations  over  to  take  effect,  and  as 
such  is  valid,  it  being  limited  to  vest  in  interest  within  a  lite 
or  lives  in  being  and  twenty-one  years  and  ten  months  there- 
afler. 

It  is  a  well  established  rule  of  the  common  law  that  while 
no  remainder  can  be  limited  after  a  limitation  in  fee,  yet  two 
contingent  fees,  by  way  of  remainder,  may  be  limited  as  sub- 
stitutes or  alternatives,  one  for  the  other,  the  latter  to  take 
effect  in  ease  the  prior  one  should  fail  to  vest  in  interest,  and 
is  immediately  avoided  if  the  first  does  vest  in  interest  1 
Lom.  Dig.,  417;  2  Min.  Insts.  (4th  ed.),  395;  Cooper  v.  Hqh 
burn^  15  Gratt.,  551,  559.  And  Redfield,  in  his  work  on  Wills, 
in  treating  of  perpetuities,  lays  it  down,  on  the  authority  of 
numerous  adjudged  cases,  that  "alternative  limitations  may  be 
so  framed  as  to  be  good  or,  bad  according  to  the  event;  and  if 
the  contingency  which  is  valid  occur,  the  estate  will  be  held 
legal,  notwithstanding  the  other  alternative  be  too  remote." 
2  Redf.  Wills,  578. 

The  will  further  provides  that  "  if  one  or  two  of  the  said 
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sons  of  my  brother  Robert  should  die,  leaving  no  son  nor  son's 
son  capable  of  taking  his  part  of  the  said  land,  then  the  part 
or  parts  of  those  that  die  without  leaving  sons  or  son's  sons 
capable  of  taking  shall  go  to  the  surviving  brother  or  brothers, 
and  after  his  or  their  deaths  to  his  or  their  sons,  equally  to  be 
divided  among  them  and  their  heirs  forever." 

Whilst  this  language  is  not  very  plain,  we  are  of  opinion 
that  the  construction  put  upon  it  by  the  circuit  court  is  the 
correct  one.  Therefore  at  the  death  of  John  Goin,  his  "part" 
went  to  his  only  surviving  brother,  Merewether  Warner,  for 
life,  and  at  his  death  to  his  "  sons,  equally  to  be  divided  among 
them."  Merewether  Warner,  however,  died,  having  had  only 
one  son,  who  survived  him  and  Nicholas  Merewether,  also, 
and  who,  as  the  circuit  court  decreed,  is  entitled  to  two-thirds 
of  the  land,  the  remaining  third  going  to  the  children  of 
Fielding  Lewis,  deceased,  the  only  son  of  Robert  Lewis'  eldest 
son,  Robert  Henry,  who  died  in  1825. 


Decree  affirmed. 
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Daniel's  Ex'or  v.  Wharton. 

Mabch  15th,  1894. 

1.  Principal  and  Surety— i^e^^aae.— Compromise  between  principal  and 

obligee  in  bond  signed  by  former  and  another,  made  in  consideratioii  of 
former's  surrendering  real  estate  to  be  immediately  applied  to  the  bond 
and  in  full  discharge  thereof:  held,  operates  as  a  release  of  the  other 
signer  whether  joint  obligor  or  mere  surety,  whether  such  compromise 
be  regarded  as  an  absolute  release,  or  as  extending  time  of  payment,  or 
as  taking  new  security. 

2.  Interbst — Funds  in  custodia  UgU, — Where  the  funds  have  remained  in 

the  court's  hands  during  the  litigation,  interest,  held  not  allowable  ex- 
cept from  date  of  judgment. 

Appeal  from  decree  of  circuit  court,  of  Fauquier  county, 
rendered  January  11,  1890,  in  the  creditor's  suit,  wherein 
Robert  A.  Banks  for,  Ac,  was  complainant,  and  J.  J.  Halsey 
and  William  J.  Wharton,  surviving  executors  of  William 
Wharton,  deceased,  and  others  were  defendants.  By  the  de- 
cree Commissioner  G.  D.  Gray  was  required  and  ordered  to 
pay  to  J.  S.  Wharton,  trustee,  or  his  attorneys,  the  sura  of 
$500,  reported  by  said  commissioner  to  be  in  his  hands,  in  his 
report  of  November  4,  1882,  and  T.  S.  Alcocke,  executor  of 
S.  A.  Daniel,  deceased,  to  pay  de  bonis  testatoris  to  said  Whar- 
ton, trustee,  or  his  attorneys,  the  costs  of  this  suit  accruing 
since  November  4, 1882.  Among  the  debts  reported  by  the 
commissioner  against  the  estate  of  William  Wharton,  deceased, 
was  one  in  favor  of  the  estate  of  S.  A.  Daniel,  deceased, 
amounting  to  $537,  as  of  the  date  of  the  decree.     Exceptions 
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to  said  debt  beiug  sustained  by  the  decree,  his  executor  ap- 
pealed.    Opinion  states  the  case. 

G.  D.  Gray  and  •/.  G.  Mddj  for  appellant. 

Hixet/  ^  BarboWy  James  Pollard^  and  J,  C.  Gibson^  for  ap- 
pellee. 

-HiNTON,  J.,  delivered  the  opinion  of  the  court 

The  bill  in  this  cause  was  filed  in  the  year  1872,  against  the 
executors  and  devisees  of  William  Wharton,  who  died  in  1858. 

Thus  it  appears  that  the  usual  accounts  were  directed  some 
fourteen  years  after  the  death  of  the  said  William  Wharton. 
In  August,  1875,  there  was  reported  the  debt  which  is  the 
cause  of  the  present  controversy,  it  appearing  for  the  first  time 
in  the  third  account  which  had  been  taken. 

The  evidence  of  the  debt  is  a  bond  for  $200,  executed  in 
December,  1850,  to  William  S.  Daniel  by  M.  Wharton  and 
William  Wharton. 

This  bond  appears  on  its  face  to  be  the  joint  bond  of  the 
parties,  but  is  shown,  we  think,  very  clearly  to  have  been  the 
bond  of  Malcolm  Wharton,  principal,  with  William  Wharton, 
as  his  security.  The  commissioner  reports  no  personal  assets 
in  the  hands  of  the  executor  of  William  Wharton  since  1864, 
but  no  account  of  the  transactions  of  the  executors  to  show 
what  had  been  done  with  the  personal  property,  but  it  seems 
probable  that  it  was  distributed  to  his  legatees,  while,  as  the 
counsel  for  the  appellees  say,  *'  the  creditors  slept  upon  their 
rights."  In  October,  1878,  commissioners  were  appointed  to 
make  sale  of  the  real  estate  of  the  said  William  Wharton  and 
it  was  accordingly  sold,  and  the  sum  of  $500  has  been  in  the 
hands  of  the  commissioner  since  November  4th,  1882. 

In  June,  1881,  John  S.  Wharton,  his  wife,  and  infant  chil- 
dren, aa  devisees  of  William  Wharton,  filed  their  petition  for 
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review,  demurrer,  and  answer,  pointing  out  the  irregularities 
in  the  proceedings,  suggesting  the  want  of  proper  parties,  and 
excepting  to  this  claim  of  Daniel's  executor  on  the  ground  that 
the  creditor  was  acting  in  bad  faith,  and  in  contravention  of  cer- 
tain articles  of  agreement  and  compromise  entered  into  between 
M.  H.  Wharton  and  one  M.  J.  Wharton  and  their  creditors,  dur- 
ing the  months  of  March  and  April,  1868.  These  agreements 
were  filed  as  a  part  of  the  petition,  and  special  exceptions 
to  the  claim  of  Daniel's  executor  were  noted  in  the  petition. 

Under  the  facts  of  this  case  the  decree  of  the  lower  court 
seems  eminently  proper. 

By  these  articles  of  compromise  the  creditors  of  M.  J. 
Wharton,  this  is,  the  said  Malcolm  Wharton,  and  W.  J.  Whar- 
ton, agree  in  consideration  of  the  surrender  of  certain  real 
estate  of  the  debtors  for  immediate  application  to  their  debts 
to  receive  such  dividend  as  the  property  will  realize,  to  be,  4c, 
in  full  discharge  and  satisfaction  of  their  debts.  And  under 
these  articles  the  real  estate  of  M.  H.  Wharton  and  W.  J. 
Wharton  was  turned  over  to  Joseph  J.  Halsey,  the  trustee  of 
the  creditors,  who  continued  in  possession,  collecting  rents, 
and  sold  a  part  of  it;  and  this  state  of  things  continued  from 
the  spring  of  1868  until  the  fall  of  1874. 

Now  that  Daniel's  executor  had  the  right  to  unite  in  the 
contract  of  compromise  and  settlement  can  scarcely  be  doubted, 
and  that  he  did  sign  the  same  is  admitted.  Boyd  v.  Oglesbt/j 
23  Gratt,,  674.  And  the  eftect  of  this  action  of  the  creditor 
with  regard  to  principal  debtor,  whether  it  be  regarded  as  an 
absolute  release  of  the  debt,  or  as  extending  the  time  for  the 
payment  thereof,  or  as  the  taking  of  other  security,  was  under 
the  authorities  to  release  William  Wharton  whether  he  was 
a  joint  principal  or  a  mere  surety.  Baylies  on  Surety,  sec  5, 
p.  119;  Id,,  sec.  20,  p.  274;  Brandt  on  Suretyship,  sec.  122,  p. 
173;  Kirby  v.  Tay for,  6  Johns.  Chy.,  242;  Bishop  on  Contracts, 
sees.  869,  870;  JRowley  v.  Stoddard,  7  Johns.,  207;  Gametes 
Ex'ors  V.  Macon,  6  Call.,  343. 
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On  the  question  of  interest  we  feel  more  doubt,  but  under 
the  circumstances  of  the  case,  as  the  claim  has  been  in  constant 
litigation  and  the  fund  has  been  in  custodia  legis^  we  think  it 
better  to  allow  only  from  the  date  of  the  decree. 

On  the  whole,  we  perceive  no  error  in  the  decree  complained 
of,  and  it  is  affirmed. 

Degree  affirmed. 
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Whithlaw's  Ex'or  v.  Sims. 

Mabch  15th,  1894. 

1.  WiLLfl —  Dndtie  ir\fluence, — The  fact  that  the  will  of  a  person  88  years  old 

differs  fix)m  her  previously  expressed  intention,  and  is  made  in  fiavor  of 
those  standing  in  a  relation  of  confidence  and  dependence  toward  her, 
raises  a  presumption  of  iraud  and  imdue  influence,  which  must  be  over- 
come by  satisfoctory  testimony  in  order  that  the  will  may  stand.  Hari- 
man  v.  Strickler,  82  Va.,  238. 

2.  Idem — IncapacUif — Duress, — Opinions  of  witnesses  long  acquainted  with 

testatrix,  as  to  her  mental  incapacity  and  incompetency  on  account  of 
bodily  infirmity  and  duress,  Md^  admissible  as  evidence  in  a  suit  to  set 
aside  the  will,  though  they  be  not  subscribing  witnesses.  Young  v. 
Earner,  27  Gratt.,  103. 

Appeal  from  decree  of  circuit  court  of  Orange  county,  ren- 
dered July  18th,  1889,  wherein  Mary  Whitelaw's  executor  and 
heirs  were  complainants,  and Sims  and  others  were  de- 
fendants. The  object  of  the  suit  was  to  annul  her  will.  The 
verdict  of  the  jury  being  in  favor  of  the  will,  the  complainants 
moved  to  set  it  aside  and  to  be  allowed  a  new  trial  of  the  issue 
of  devastavit  vel  non;  but  the  court  denied  the  motion  and  ren- 
dered its  decree  accordingly  and  the  complainants  appealed. 
Opinion  states  the  case. 

A,  B.  Blakey  and  G,  D.  Gray^  for  appellants. 

J.  (?.  Field  and  John  G,  Williams^  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
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The  bill  was  filed  in  this  case  by  the  appellants  against  the 
appellees,  to  set  aside  the  will  of  Mrs.  Mary  Whitelaw,  who 
died  in  December,  1874,  upon  the  ground  of  andue  inflaence 
and  the  incapacity  of  the  said  testatrix  on  account  of  imbecility 
of  mind  and  bodily  infirmity,  caused  by  the  extreme  old  age  of  the 
testatrix.  The  defendants  answered,  denying  the  allegations 
of  the  bill.  A  jury  was  impannelled  to  try  the  issue  as  to  the 
validity  of  the  will,  and  the  case  was  submitted  to  the  jury 
up)on  the  evidence  in  the  form  of  depositions  and  the  testimony 
of  witne«we8,  together  with  the  instructions  of  the  court. 
There  was  much  conflict  in  the  testimony  submitted  to  them, 
upon  consideration  of  which  the  jury  rendered  a  verdict  in 
favor  of  the  will,  which  verdict  the  contestants  moved  the  court 
to  set  aside  and  grant  a  new  trial,  which  motion  the  court  over- 
ruled, and  the  contestants  excepted,  and  there  were  sundry 
bills  of  exception  filed  to  the  rulings  of  the  court  during  the 
trial.  Upon  the  rendering  of  the  decree  by  the  court  in  ac- 
cordance with  the  verdict,  and  refusing  to  set  aside  the  verdict, 
the  appellants  applied  for  and  obtained  an  appeal  to  this  court 

Upon  the  motion  to  set  aside  the  verdict  as  contrary  to  the 
evidence,  the  same  having  been  approved  by  the  trial  court, 
the  same  could  not  be  disturbed  by  this  court  unless  without 
evidence  or  palpably  wrong.  But  by  the  bills  of  exception 
filed  in  the  cause  it  appears  that  the  trial  court  excluded  the 
opinion  of  witnesses  for  the  contestants,  showing  the  mental 
incapacity  of  the  testatrix,  and  her  incompetency  on  account 
of  bodily  infirmity  and  duress  (these  witnesses  were  long  ac- 
quaintances, some  of  whom  had  lived  in  the  house  with  her), 
and  admitted  the  testimony  of  other  witnesses,  not  subscribing 
witnesses,  as  to  the  good  condition  of  her  mind  and  her  ca- 
pacity, against  the  exception  of  the  contestants,  and  refused 
to  instruct  the  jury  that  when  a  will  executed  by  an  old  per- 
son (in  this  case  the  testatrix  was  eighty-eight  years  old)  differs 
from  his  or  her  previously  expressed  intention,  and  is  made  in 
fevor  of  those  who  stand  in  relation  of  confidence  or  depend- 
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ence  towards  him  or  her,  it  raises  a  violent  presumption  of 
fraud  and  undue  influence,  which  should  be  overcome  by  sat- 
isfactory testimony,  and  that  it  is  not  essential  to  the  applica- 
tion of  the  principle  that  unsoundness  of  mind  on  the  part  of 
the  testator  should  be  shown;  the  question  is  not  whether  the 
testator  knew  what  he  was  doing,  but  how  the  intention  was 
produced;  and,  if  it  appears  that  it  arose  from  the  controlling 
influence  of  force,  imposition,  or  fraud,  that  is  suflicient  for 
setting  aside  the  will — and  gave  another  leaving  out  the  pre- 
sumption of  fraud  and  undue  influence,  which  should  be  over- 
come by  satisfactory  testimony. 

In  the  case  of  Hartman  v.  Strickla\  82  Va.,  238,  citing  1  Wil- 
lianis,  Ex'rs,  58,  note,  it  is  said :  "  When  a  will  executed  by 
an  old  man  differs  from  his  previously  expressed  intentions, 
and  is  made  in  favor  of  those  who  stand  in  relations  of  confi- 
dence or  dependence  towards  him,  it  raises  a  violent  presumption 
of  fraud  and  undue  influence,  which  should  he  overcome  by  satisfac- 
tory testimony.'^  See  the  opinion  of  this  court  in  that  case  and 
authorities  cited.  This  instruction  correctly  expounding  the 
law  according  to  the  decisions  of  this  court,  was  refused,  and 
the  refusal  of  the  court  to  give  it,  at  least  in  substance,  is 
error,  for  which  the  decree  will  be  reversed  here.  1  Jarm. 
Wills,  71,  72.  The  court  also  erred  in  excluding  the  opinions 
of  witnesses  having  peculiar  advantages  of  knowing  as  to  the 
capacity  of  the  testatrix.  This  was  the  very  question  at  issue. 
Insurance  Co,  v.  Model,  95  U".  S.,  238;  Young  v.  Earner,  27 
Graft.,  103;  1  Jarm.  Wills,  115,  130.  Whatever  was  the 
weight  to  be  attached  to  this  class  of  testimony,  it  was  compe- 
tent, and  should  not  have  been  withdrawn  by  the  court  from 
the  consideration  of  the  jury.  See  the  opinion  of  Mr.  Justice 
Bradley  in  Insurance  Co,  v.  Model,  supra.  The  verdict  of  the 
jury  having  been  rendered  on  a  partial  and  incomplete  portion 
of  the  legal  evidence,  and  upon  erroneous  instructions  given 
by  the  court,  the  same  should  have  been  set  aside,  and  a  new 
trial  awarded ;  and  the  decree  of  the  circuit  court  refusing  the 
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motion  to  that  end  is  erroneous,  and  must  be  reversed  and  an- 
nulled, and  the  case  remanded  for  a  new  trial  to  be  had 
therein. 


Degree  reversed. 
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Morton  v.  Dillon. 

Mabch  15th,  18»4. 

Surety — CredUor — CoUateraln-Suhrogation. — ^A  surety  having  paid  the  cred- 
itor a  part  of  the  debt,  may  recover  from  him  the  amount  paid,  where 
the  creditor  has,  upon  receiving  from  principal  debtor  the  balance  of  the 
debt,  surrendered  to  him  without  the  knowledge  or  consent  of  the  surety, 
the  collateral  security  deposited  with  the  creditor  by  the  principal  debtor. 

Appeal  from  decree  of  circuit  court  of  Prince  Edward  county, 
rendered  September  let,  1891,  in  a  chancery  cause  wherein  the 
appellee,  James  M.  Dillon,  was  complainant,  and  William 
Morton,  Wm.  T.  Cunningham,  Samuel  N.  Cunningham,  and 
T.  Henry  Glenn  were  defendants.  The  decree  being  adverse 
to  the  defendant,  Wm.  Morton,  he  appealed.  Opinion  states 
the  case. 

W.  W.  Henry ^  for  appellant. 

Leake  ^  Garter  and  J.  P.  Fitzgerald^  for  appellees. 

Lacy,  J.,  delivered  the  opinion  ot  the  court. 

The  case,  as  disclosed  by  the  record,  is  as  follows:  The  bill 
was  filed  in  December,  1887,  by  the  appellee,  against  the  i^ 
pellant,  William  Morton,  and  the  other  defendants,  alleging 
that  on  July  10,  1884,  William  T.  Cunningham  and  the  appel- 
lee, James  M.  Dillon,  executed  a  bond  to  the  appellant,  Wil- 
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liam  Morton,  payable  January  10,  1886,  the  consideration  of 
which  was  money  lent  William  T.  Cunningham  by  said  Mor- 
ton, amounting  to  $700,  which  was  the  sum  for  which  the  bond 
was  given,  and  the  said  Dillon  was  the  surety  on  the  said  bond. 
That  the  said  Dillon  became  the  surety  on  the  saiid  bond  only 
on  the  condition  that  William  T.  Cunningham  should  give  him 
counter  security  by  giving  to  said  Dillon  the  bond  of  Samuel 
X.  Cunningham,  payable  to  William  T.  Cunningham,  with  T. 
Henry  Glenn  as  surety  thereon,  in  the  sum  of  $500,  but  that, 
in  violation  of  his  promise,  the  said  William  T.  assigned  this 
bond  to  Morton,  taking  from  him  an  agreement  that  this  bond 
was  to  be  held  by  the  said  Morton  as  collateral  security  only 
for  the  payment  of  the  bond  of  $700  mentioned  above,  and, 
when  the  said  bond  was  fully  paid,  then  the  said  collateral  was 
to  be  returned.  On  September  7,  1886,  W.  T.  Cunningham 
and  said  Dillon  had  confessed  judgment  on  the  said  $700  bond 
in  favor  of  Morton;  on  October  15,  1886,  Dillon  paid  $200  on 
the  said  judgment;  and  on  October  18, 1886,  Morton  sued  out 
an  execution  on  the  said  jndgment,  which  was  levied  on  Dil- 
lon's property,  whereupon  he  gave  a  forthcoming  bond  in  the 
penalty  of  $1,543  02;  and  shortly  after  there  was  a  judgment 
rendered  on  this  forthcoming  bond,  when  Dillon  paid  $540  on 
the  same,  leaving  $85  36  costs.  And  Dillon  notified  Morton 
that  he  claimed  the  said  $500  bond  as  his  property,  so  far  as 
necessary  to  indemnify  him  for  the  money  he  had  paid  as  su- 
rety for  W.  T.  Cunningham's  bond,  requested  Morton  to  de- 
liver to  him  (Dillon)  this  bond,  and  offered  to  indemnify  Mor- 
ton against  W.  T.  Cunningham ;  but  Morton  refused  to  deliver 
the  bond  to  Dillon,  upon  his  indemnity,  unless  he  (Dillon) 
should  obtain  Morton's  receipt  from  W.  T.  Cunningham,  or 
cause  it  to  be  delivered  up  by  W.  T.  Cunningham. 

In  September,  1887,  it  was  arranged  between  Morton  and 

Dillon  that  the  latter  should  raise   and  pay  or  deposit  the 

$35  36  still  due  on  said  judgment,  and  then  enjoin  Morton 

from  delivering  up  the  said  bond.    But  when,  in  October,  1887, 
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Dillon  approached  Morton  with  the  $35  36  to  paj-  oft'  the 
judgment,  he  was  raet  with  the  information  that  Morton  had 
collected  $35  36  from  W.  T.  Cunningham,  and  delivered  up 
the  said  collateral:  that  W.  T.  Cunningham  was  insolvent; 
that  William  T.  Cunningham  was  therefore  indebted  to  Dillon 
for  the  money  paid  as  his  surety,  and  that  Dillon  was  entitled 
to  be  subrogated  to  all  the  rights  and  remedies  which  Morton 
held  against  W.  T.  Cunningham,  and  to  the  said  collateral  de- 
posited with  Morton  as  aforesaid,  and  that  said  Morton,  having 
delivered  up  this  collateral,  was  bound  to  Dillon  for  what 
could  have  been  realized  on  it.  That  said  Cunningham  and 
said  Glenn,  having  full  notice  of  the  premises,  were  still  bound 
to  Dillon  on  this  bond  on  which  they  had  paid  the  said  small 
amount;  that  the  dealings  by  the  said  parties  with  the  said 
bond  were  in  fraud  of  the  rights  of  Dillon,  and  void — and 
prayed  that  William  T.  Cunningham  be  enjoined  from  dis- 
posing of  this  part,  if  undisposed  of,  and  Samuel  N.  Cunning- 
ham and  T.  Henry  Glenn  be  enjoined  from  paying  anything 
on  this  bond  to  William  T.  Cunningham ;  that,  if  the  said 
Samuel  N.  Cunningham  and  T.  H.  Glenn  have  acquired  pos- 
session of  this  bond,  they  be  required  to  file  it,  with  their 
answer,  and  Morton  be  required  to  file  the  receipt  which  he 
took  back  from  William  T.  Cunningham,  and  the  said  bond  of 
$600,  not  yet  being  due  and  payable ;  that  the  same  shall  be 
collected  when  due  and  the  proceeds  paid  to  Dillon,  or,  if  the 
said  bond,  by  reason  of  the  acts  of  said  Morton,  could  not  now 
be  collected,  then  that  there  be  a  decree  against  Morton  for  the 
amount  of  the  same,  and  for  general  relief,  etc.  The  injunction 
prayed  for  was  awarded,  in  accordance  with  the  prayer  of  the 
said  bill.  The  bill  was  demurred  to,  and  the  same  was  over- 
ruled ;  and  the  answer  of  Morton  was  tiled,  detailing  the  trans- 
actions as  aforesaid,  and  setting  up  the  delay  of  Dillon  in  get- 
ting an  injunction,  as  suggested,  and  claiming  to  have  acted 
conscientiously,  and  imputing  laches  to  Dillon,  etc.  The  facta 
appearing  to  be  as  stated  by  depositions  in  the  cause,  upon  de- 
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cree  the  circuit  court  overruled  the  demurrer  of  Morton,  took 
the  bill  for  confessed  as  to  the  two  Cunninghams  and  Glenn, 
and  decreed  that  Morton  should  pay  the  amount  of  the  col- 
lateral bondT— delivered  up  by  him,  under  the  stated  circum- 
stances, to  Cunningham — to  Dillon,  the  surety  aforesaid; 
whereupon  Morton  appealed  to  this  court. 

The  error  assigned  here  is  to  the  action  of  the  court  in  de- 
creeing against  Morton  the  amount  of  the  collateral,  instead 
of  decreeing  against  the  Cunninghams  and  T.  Henry  Glenn 
the  collection  of  the  bond.  There  can  be  no  doubt  that  the 
surety  was  entitled  to  be  subrogated  to  the  rights  of  the  credi- 
tor as  further  security  for  the  debt  on  which  the  surety  is 
bound,  so  far  as  he  has  paid  the  debt  as  surety,  and  the  credi- 
tor is  bound  to  hold  the  collateral  so  deposited  with  him  for 
the  benefit  of  the  surety,  as  well  as  for  his  own;  and  he  must 
account  to  the  surety  for  the  value  of  the  property,  not  only  if 
he  parts  with  it,  or  surrenders  it,  without  the  consent  of  the 
surety,  or  does  any  affirmative  act  in  violation  of  the  trust 
upon  which  he  holds  it,  but  also  for  any  negligence  or  omis- 
sion to  perfirm  any  act,  whereby  the  surety's  recourse  to  the 
fund  is  prejudiced.  Sheld.  Subr.,  §  120,  and  cases  cited;  /rf., 
129,  §§119,  123.  A  surety,  upon  paying  the  debt,  is  subro- 
gated to  the  rights  of  the  creditor  in  any  collateral  security 
which  the  creditor  holds  for  the  payment  of  the  debt.  It  fol- 
lows that,  if  a  creditor  holding  collateral  security  surrenders 
it  to  the  principal  debtor  without  the  knowledge  or  consent  of 
the  surety  on  the  debt,  he  thereby  discharges  him,  to  the  ex- 
tent of  the  value  of  the  property  surrendered.  Jones,  Pledges, 
§§  513,  515 ;  opinion  of  Mr.  Justice  Matthews  in  Hampton  v. 
PhippSy  2  Sup.  Ct,  612,  624.  A  surety  may  recover  the  value 
of  the  collateral,  when  he  has  discharged  the  debt  in  ignorance 
of  the  surrender  of  the  collateral  to  which  he  was  entitled. 
Jones,  Pledges,  §  517.  If  the  principal  debtor  has  himself 
paid  part  of  the  debt  and  the  surety  the  residue,  when  once 
the  creditor  is  fully  satisfied,  the  same  principle  of  equity 
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which  substitutes  the  surety  who  has  paid  the  whole  debt  to 
the  place  of  the  creditor  will  equally  extend  and  apply  to  the 
surety  paying  a  part  thereof,  to  the  extent  of  his  payment. 
Id.y  §  128,  and  cases  cited.  A  partial  payment  is  sufficient  to 
establish  the  surety's  right  against  the  principal  debtor.  It  is 
only  the  creditor  who  can  insist  that  the  debt  shall  be  paid  in 
full.  Gedye  v.  Matson^  25  Beav.,  310.  And  when  the  debt 
has  been  fully  paid  the  right  of  the  surety  is  established  to  the 
extent  of  the  payment  made  by  him.  The  decree  of  the  cir- 
cuit court  appealed  from,  having  been  rendered  in  accordance 
with  the  above  well-settled  principles,  is  right,  and  must  be 
affirmed. 


Decree  affirmed. 
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Commonwealth  v.  McCullough. 
Same  v.  Davis  and  al. 

Same  v.  Barry. 
Same  v.  McCullough  and  al. 

March  15th,  1894. 

1.  Appellate  Court — Jurisdiction — Coupons. — ^Thia  court  hath  jurisdiction 

on  appeal,  of  an  action  necessarily  involving  the  validity  of  coupons  cut 
from  bonds  issued  under  Acts  March  30,  1871,  and  March  28,  1879,  re- 
lating to  the  funding  and  payment  of  the  public  debt,  and  oflfered  in 
payment  of  taxes,  although  less  than  the  iurisdictional  minimum  is  in- 
volved, as  the  validity  of  those  acts  is  brought  in  question. 

2.  CoNSTrrunoN — Coupons — Taxes—Schools, — ^The  coupons  attached  to  the 

bonds  issued  under  Acts  March  30,  1871,  and  March  28,  1879,  and  ex- 
pressed on  their  face  to  be  receivable  at  and  after  maturity  for  all  taxes, 
debts,  dues,  and  demands  due  the  State,  evince  an  entire  contract,  inca- 
pable of  separation ;  and  such  contract,  being  in  violation  of  the  consti- 
tutional provision  in  regard  to  setting  apart  the  literary  fund  of  the 
State  for  public  school  puri>oses  in  so  far  as  it  makes  the  school  taxes 
payable  in  such  coupons,  (as  decided  by  the  U.  S.  Supreme  Court  in 
Vashon  v.  Greenhow^  135, U.S.,  716),  held  wholly  unconstitutional  and 
void. 

Error  to  four  judgments  of  circuit  court  of  city  of  Norfolk, 
rendered  June  29th,  1892,  in  the  cases  of  Commonwealth  against 
A.  A.  McCullough,  Same  against  James  E.  Barry,  Same  against 
M.  L.  T.  Davis  &  Co.,  and  Same  against  A.  A.  McCullough  &  Co., 


Digitized  by 


Google 


598  Commonwealth  v.  McCullough. 

statement — Opinion. 

all  of  which  cases  are  precisely  alike,  the  same  questions  being 
involved  in  each  of  them.  The  judgments  being  adverse  to 
the  commonwealth,  it  brought  them  here  upon  writs  of  error. 
Opinion  states  the  case. 

Attorney' General  R.  Taylor  Scott,  Ellis  ^  Kerr,  and  H.  R' 
Pollard,  for  commonwealth. 

Maury  ^  Maury,  for  defendants  in  error. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

These  cases,  like  the  Virginia  Coupon  Cases,  decided  in  April, 
1885,  and  reported  in  114  U.  S.,  269,  and  like  Barry  v.  Ed- 
munds and  other  cases  argued  at  the  same  time,  decided  in 
February,  1886,  and  reported  in  116th  tJ.  S.,  550,  and  also  like 
the  group  of  eight  cases,  including  McGalvey  v.  Virginia^ 
Hucless  v.  Virginia,  and  Vashon  v.  Greenhow,  decided  by  the 
Supreme  Court  of  the  United  States  at  the  October  term,  1889, 
and  reported  in  135  U.  S.,  664,  etc.,  arise  with  respect  to  cer- 
tain coupons  alleged  to  have  been  cut  from  bonds  of  the  com- 
monwealth of  Virginia,  issued  under  an  act  of  her  general 
assembly,  approved  March  30,  1871,  and  entitled  "An  act  to 
provide  for  the  funding  and  payment  of  the  public  debt,"  or 
from  bonds  of  said  commonwealth  issued  under  authority  of 
an  act  of  her  general  assembly,  approved  March  28,  1879,  en- 
titled "An  act  to  provide  a  plan  of  settlement  ot  the  public 
debt,"  it  being  further  alleged  that  said  coupons  "  are  by  law 
receivable  for  taxes,  debts,  and  demands  due  the  State  of  Vir- 
ginia." 

The  defendant  in  error,  A.  A.  McCullough,  who  was  the 
petitioner  in  the  court  below,  on  the  20th  day  of  May,  1892, 
presented  his  petition  in  the  circuit  court  of  the  city  of  Nor- 
folk as  follows : 

Your  petitioner,  A.  A.  McCullough,  respectfully  represents 
unto  your  Honor  that  he  is  a  tax-payer  of  the  city  of  Norfolk, 
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That  on  the  30th  day  of  April,  1892,  being  indebted  to  the 
State  of  Virginia  $498,  State  tax,  due  by  him  on  his  real 
estate,  other  than  school  tax,  and  not  liquor  license  tax,  he 
tendered  W.  W.  Hunter,  treasurer  of  said  city,  and  the  officer 
appointed  by  law  to  receive  said  tax,  in  payment  thereof  $498 
in  past  due  coupons  (as  per  schedule  herewith),  cut  from  bonds 
of  the  said  commonwealth,  issued  under  an  act  of  the  general 
assembly,  approved  March  30,  1871,  and  entitled  "An  act  to 
provide  for  the  fundini^  and  payment  of  the  public  debt,"  or 
trom  bonds  of  the  said  State  issued  under  authority  of  an  act 
of  her  general  assembly,  approved  March  28,  1879,  entitled 
"An  act  to  provids  a  plan  of  settlement  of  the  public  debt," 
which  said  coupons  are  by  law  receivable  for  taxes,  debts,  and 
demands  due  the  State  of  Virginia,  who  received  the  same  for 
identification  and  verification  and  forwarded  them  to  this  court 
for  that  purpose,  according  to  law  (see  his  receipt  therefor 
herewith  filed,  marked  exhibit  "  B,"  and  prayed  to  be  taken 
as  part  of  this  petition).  And  thereupon  your  petitioner  paid 
him  the  full  amount  of  said  tax  in  money.  Your  petiti<mer 
alleges  that  no  part  of  the  tax  for  which  said  coupons  were 
tendered  was  set  apart  for  or  appertained  to  public  school  pur- 
poses, or  the  literary  fund. 

Your  petitioner  alleges  that  the  said  coupons  are  genuine 
legal  coupons,  past  due,  and  legally  receivable  for  all  taxes, 
debts,  and  demands  due  the  commonwealth  of  Virginia;  and 
your  petitioner  prays  that  the  State  of  Virginia  be  summoned 
to  answer  this  petition,  and  that  when  said  coupons  are  ascer- 
tained to  be  genuine,  legal  coupons,  past  due,  and  receivable 
for  taxes,  debts,  and  demands  due  the  commonwealth  of  Vir- 
ginia, this  court  will  so  certify,  to  the  end  that  your  petitioner 
may  recover  back  the  money  so  paid  by  him  as  aforesaid,  ac- 
cording to  law,  and  your  petitioner  will  ever  pray. 

[Signed]  A.  A.  McCULLOUGH, 

By  J.  W.  Willcox^  his  Attorney, 
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The  case  came  on  to  be  heard  on  the  29th  of  June,  1892,  when 
the  defendant,  the  commonwealth  of  Virginia,  moved  to  dis- 
miss the  petition  on  the  grounds  that  the  acts  approved  March 
30, 1871,  and  March  28,  1879,  upon  which  those  proceedings 
were  based,  are  unconstitutional  and  void  to  the  extent  that 
the  coupons  attached  to  the  bonds  issued  under  each  of  these 
acts  were  thereby  made  '*  receivable  for  all  taxes,  debts,  dues, 
and  demands  due  the  State."  But  the  court  overruled  the 
motion,  and  the  defendant  excepted.  Thereupon  the  defend- 
ant demurred  to  said  petition;  but  the  court  overruled  the  de- 
murrer. And  then  the  defendant  tendered  five  several  pleas 
in  writing,  each  of  which  was  rejected;  and  to  the  action  of 
the  court  overruling  said  demurrer  and  rejecting  said  pleas  in 
writing,  the  commonwealth  took  her  several  exceptions. 

The  principal  ground  of  demurrer,  and  the  only  one  that 
need  be  mentioned  here  is  this:  That  the  acts  in  the  petition 
mentioned  are  in  conflict  with  the  7th  and  8th  sections  of  Ar- 
ticle VIII  of  the  Constitution  of  Virginia,  and  with  sections  2 
and  113  of  the  act  of  the  General  Assembly  of  Virginia 
passed  in  pursuance  thereof,  and  approved  March  15,  1884,  to 
the  extent  that  said  acts  of  March  30,  1871,  and  of  March  28, 
1879,  provide  that  the  coupons  therein  mentioned  shall  be  re- 
ceivable after  maturity  for  "att  taxes,  debts,  dues  and  de- 
mands due  the  State,  which  shall  be  so  expressed  on  their  face.'' 

It  appears  from  the  record  that  a  jury  was  empannelled  and 
sworn  to  try  the  issue,  and  responded  by  their  verdict  as  fol- 
lows: "We,  the  jury,  find  for  the  petitioner  upon  the  issue 
joined,  and  we  also  find  that  the  coupons  mentioned  in  the 
petition  are  genuine,  legal  coupons,  legally  receivable  for  the 
taxes,  debts,  and  demands  due  to  the  commonwealth  of  Vir- 
ginia, for  which  they  were  tendered."  And  thereupon  the 
circuit  court  adjudged  and  determined  that  "  the  said  coupons 
are  fully  proved  as  genuine,  legal  coupons,  legally  receivable 
for  the  taxes,  debts,  and  demands  due  the  commonwealth,  for 
which  they  were  tendered." 
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At  the  instance  of  the  defendant,  the  commonwealth  of  Vir- 
ginia, the  case  is  here  on  a  writ  of  error  to  said  judgment. 

The  first  question  tor  consideration  arises  upon  the  motion 
of  the  defendant  in  error  to  dismiss  the  writ  of  error  awarded 
the  commonwealth  on  the  grounds,  first,  that  the  minimum 
jurisdictional  amount  is  not  involved;  and,  second,  that  the 
constitutionality  of  no  law  is  involved.  This  question  of  juris- 
diction, which  confronts  us  at  the  threshold,  presents  no  serious 
difllculty,  and  is  easily  disposed  of  One  of  the  questions  in- 
volved in  the  issue  tried,  was  whether  the  coupons  tendered, 
were  legally  receivable  for  all  taxes,  debts,  dues,  and  demands 
due  the  commonwealth  of  Virginia.  There  could  be  no  other 
issue,  because  the  said  acts  of  March  30, 1871,  and  of  March  28, 
1879,  respectively,  provides  expressly  that  the  coupons  attached 
to  the  bonds  issued  thereunder  shall  '*be  receivable  at,  and 
after  maturity,  for  all  taxes,  debts,  dues,  and  demands  due 
the  State;"  and  said  acts  expressly  require  that  this  be  ex- 
pressed on  their  face.  Neither  of  said  acts  authorize  coupons 
receivable,  after  maturity,  merely  for  '*  taxes,  debts,  and  de- 
mands due  the  State; "  nor  for  taxes  other  than  the  fund  dedi- 
cated by  the  constitution  to  the  support  and  maintenance  of 
the  public  free  schools,  and  the  liquor  license  tax.  On  the 
contrary,  the  languatice  is,  "  for  all  taxes,  debts,  dues,  and  de- 
mands due  the  State,  which  shall  be  so  expressed  on  their  face." 
This  quality  of  receivability  presents  the  cuse  of  an  entire  con- 
tract that  cannot  be  apportioned — a  case  where  the  bargain  is 
one,  the  consideration  is  one,  and  the  coupon  covenant  is  one 
and  inseparable;  and, as  the  legal  retieivability  of  the  coupons 
in  question  must  depend  upon  the  authority  conferred  by  one 
or  the  other,  or  both,  of  the  acts  last  above  referred  to,  it  would 
seem  to  follow,  as  a  matter  of  course,  that  any  coupon  cut  from 
bonds  issued  under  either  of  said  acts,  that  has  not  on  its  face 
the  words  "  receivable,  after  maturity,  for  all  taxes^  debts^  dues, 
and  demands  due,"  Ac,  is  not  a  legally  receivable  coupon  ;  or, 
in  other  words,  is  a  coupon  issued  without  authority  of  law. 
Vol.  xc — 76 
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Yet,  in  the  petition,  it  is  alleged  that  the  petitioner  being 
indebted  to  the  State  of  Virginia  $498,  State  tax,  due  b}'  him 
on  his  real  estate,  other  than  school  iax^  and  not  liquor  license  tax, 
tendered  to  W.  W.  Hunter,  treasurer  of  said  city,  and  the  of- 
ficer appointed  by  law  to  receive  said  taxes  in  payment  thereof, 
Ii98  in  past  due  coupons,  *  *  ♦  cut  from  bonds  of  the 
said  commonwealth,  issued  under  an  act  of  the  General  As- 
sembly, approved  March  30,  1871,  *  *  *  or  from  bonds  of. 
the  said  State  issued  ujfider  authority  of  an  act  of  her  General  Assem- 
bli/y  approved  March  28,  1879,  &c.,  *  *  *  which  said  cou- 
pons are,  by  law,  receivable  "  for  taxes,  debts,  and  demands  due 
the  Slate  of  Virginia,  who  reserved  the  same,"  &c. 

This  form  of  declaring  on  or  describing  the  legal  receiva- 
bility  of  the  coupons  was  evidently  intended  as  a  means  of 
avoiding  the  necessary  ett'ect  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  Hucless  v.  Childrey  and  in 
Vashon  v.  Greeuhow,  136  U.  S.,  709  and  713,  decided  in  1^589, 
and  hereinafter  to  be  more  particularly  referred  to.  It  is, 
however,  obvious  that  the  coupons  thus  described  could  not  be 
genuine,  legal  coupons,  receivable  for  aU  taxes,  debts,  dues,  and 
demands  due  the  State. 

But,  notwithstanding  the  above  description,  which  makes  the 
coupons  anything  else  than  genuine,  legal  coupons,  the  peti- 
tioner proceeds  to  allege,  in  his  petition,  ''  that  said  coupons  are 
genuine,  legal  coupons,  past  due,  and  legally  receivable  forflH 
taxes,  debts,  and  demands  due  the  commonwealth  of  Virginia." 
Obviously  the  two  conflicting  descriptions  cannot  stand  to- 
gether; and  it  is  equally  clear  that  neither  is  an  accurate  de- 
scription of  a  genuine,  legal  coupon,  legally  receivable  for  ''afl 
taxes,  debts,  dues,  and  demands"  due  the  State.  Such  the 
coupons  must  be,  or  else  they  are  unauthorized  by  law,  and 
are  not  genuine,  legal  coupons,  but  are  spurious  and  illegal. 
Coupons  receivable  '4or  taxes,  debts,  and  demands  due  the 
State,  other  than  the  school  fund  and  the  liquor  license  tax,  is 
altogether  a  different  thing,  in  substance  as  well  as  form,  from 
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coupons  receivable  for  all  taxes,  debts,  dues,  and  demands," 
&c.  The  former  is  without  authority  of  law,  and,  therefore, 
illegal  and  void;  while  the  latter  gives  expression  to  the  very 
form  and  substance  of  the  coupon  contract,  expressly  pre- 
scribed bj'  the  said  acts  of  March  30,  1871,  and  of  March  28, 
1879.  The  statute  of  Jeofails  has  accomplished  much  in  the 
way  of  amendments,  and  of  dispensing  with  matters  in  plead- 
.insi:  deemed  immaterial;  but  that  statute  has  never  been  car- 
ried to  the  absurd  extent  of  allowing  one  contract  to  be  set  up 
in  pleading,  and  allowing  a  recovery  on  a  materially  diiFerent 
contract. 

Moreover,  the  prayer  of  the  petition  is,  "that  a  jury  be  im- 
pannelled  to  try  the  question  whether  said  coupons  are  genu- 
ine, legal  coupons,  legally  receivable  *'for  taxes,  debts,  and 
demands  due  the  commonwealth  of  Virginia,"  Ac.  Thus 
again  attempting  to  set  up  unauthorized,  illegal  coupons  in- 
stead of  genuine,  legal  coupons,  receivable  "for  all  taxes, 
debts,  dues,  and  demands  due  the  State."  The  coupons,  if 
genuine,  legal  coupons,  were,  ex  ri  Urminiy  receivable  for  all 
taxes,  debts,  dues,  and  demands,  or  they  were  receivable  for 
none.  The  coupon  feature  of  the  contract  is  entire,  and  can- 
not be  separated  into  parts,  and  it  must  be  valid  as  a  whole,  or 
it  is  illegal  ami  therefore  invalid  for  any  purpose. 

The  petitioner's  informal,  irregular,  and  illegal  mode  of  pro- 
cedure was  evidently  imparted  to  and  influenced  the  mind  of 
the  jury;  that  is,  if  we  may  judge  by  their  peculiar  verdict. 
They  say:  "We,  the  jury,  find  for  the  petitioner  upon  the 
issue  joined,  and  we  also  find  that  the  coupofis  mentioned  in 
the  exhibit  filed  with  the  petition  and  presented  to  us  by  the 
court — to-wit:  coupons  for  $498 — are  genuine,  legal  coupons, 
past  due,  and  receivable  for  the  taxes,  debts,  and  de- 
mands due  the  commonwealth  of  Virginia,  for  which  they 
were  tendered,"  &c.  And  the  judgment  of  the  court  was 
"that  the  said  coupons  are  fully  proved  as  genuine,  legal  cou- 
pons,  past  due,    and   receivable   for   the    taxes,    debts,   and 
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demands  due  the  commonwealth  of  Virginia,  for  which  they 
were  iendered^^  &c.  It  is  too  plain  for  argument  that  there  are 
not  in  existence  any  genuine,  legal  coupons,  such  as  are  thus 
described,  cut  from  bonds  issued  either  under  the  act  of  March 
30,  1871,  or  that  of  March  28,  1879.  If,  then,  the  jury,  in- 
stead  of  being  sworn  to  try  the  issue,  as  prescribed  by  the 
statute,  whether  the  coupons  tendered  were  genuine,  legal  cou- 
pons, ''receivable  after  maturity  for  all  taxes,  debts,  dues, and 
demands  due,"  &c.,  were  sworn  to  determine  whether  the  said 
coupons  were  gen  nine,  legal  coupons,  legally  receivable  merely 
"for  taxes,  debts,  dues,"  &c.,  or  were  so  receivable  "for  the 
taxes,  debts,  and  demands  for  which  they  were  tendered  "  (and 
it  appears  from  the  record  that  they  were,  in  effect,  so  sworn), 
then  the  jury  were  sworn  to  try  an  issue  responsive  to  the  de- 
scription of  the  coupons  mentioned  in  the  petition,  but  entirely 
variant  from,  outside  of,  and  beyond  the  coupon  contract,  and 
an  issue  at  variance  with  that  directed  by  the  statute. 

These  were  the  matters  necessarily  involved  in  the  common- 
wealth's motion  to  dismiss,  and  especially  in  her  demurrer  to 
the  petition.  The  validity  of  a  statute  of  the  State  was  thus 
directly  and  unmistakably  brought  in  question.  The  petition 
alleged  that  the  coupons  tendered  were  genuine,  legal  coupons, 
legally  receivable  for  the  tax  for  which  they  were  tendered; 
the  verdict  of  the  jury  was  to  the  same  effect,  and  such  was 
the  judgment  of  the  court.  Hence,  the  validity  of  the  coupon 
feature  of  the  act«  of  March  30,  1871,  and  of  March  28,  1879, 
was  necessarily  involved,  and  had  not  the  court  below  thought 
so,  it  could  never  have  pronounced  the  judgment  it  did.  It 
is,  therefore,  manifest  that  this  court  has  jurisdiction  of  the 
cases. 

We  come  now  to  the  main  question  in  the  case,  and  that  is 
whether  the  coupon  feature  of  the  funding  acts,  on  which  the 
proceedifjgs  in  this  case  were  based,  are  in  conflict  with  the 
constitution  of  Virginia.  But  before  entering  upon  the  dis- 
cussion of  this  question,  which  is  one  of  great  importance 
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both  to  the  State  and  her  creditors,  it  is  important  to  refer 
to  the  fact   that  the   indebtedness    of   Virginia  has   at  last 
been  justly,  equitably,  and  satisfactorily  settled  by  the  State 
and  her  creditors,  by  an  adjustment  known  as  the  "  Olcott 
settlement."     However,   a  small  minority   of  such  creditors 
who  hold  bonds  and  coupons,  past  due  and  to  become  due, 
amounting   to    about  $2,300,000,   obstinately    hold   out  and 
refuse   to  accept  the  liberal  terms  of  said   settlement,   and, 
with   seeming   remorseless    vindictiveness,   continue   to   har- 
rass  the  State  by  a  perpetual  clamor  for  the  stipulated  *'  pound 
of  flesh  ";  and  this  they  do  regardless  of  the  state  of  poverty 
and  wretchedness  to  which  the  people  of  Virginia  were  re- 
duced at  the  time  of  the  passage  of  the  original  funding  bill 
of  March  30,  1871 ;  regardless  of  the  fact  that  the  old  State, 
miserably  poor  and  dependent  in  other  respects,  emerged  from 
the  unfortunate  civil  war  in  which  she  had  become  so  disas- 
trously involved,  and  in  which  her  people  honestly  and  bravely 
contended  for  what  they  believed  to  be  right,  to  tind  herself, 
without  her  consent,  stripped  by  the  hand  of  governmental 
power,  exercised  as  a  necessary  war  measure,  of  one- third  of 
her  territory,  population,  and  taxable  values,  and,  in  addition 
thereto,  the  loss  to  the  residue  of  the  old  State  of  a  vast  prop- 
erty, upon  the  faith  of  which  her  debt  had  been  contracted ; 
regardless  of  the  fact  that  the  old  State  was,  during  the  entire 
period  of  the  war,  the  tramping  ground,  the  battle  ground, 
and  burying  ground  of  vast  contending  armies ;  and  regardless 
of  the  fact  that  the  Virginia  people — men,  women,  and  chil- 
dren— were  so  utterly  poor  that  they  were  most  indifferently 
supplied  with  food,  and  wefe  unable  to  supply  themselves  with 
comfortable,  and  in  numberless  cases,  even  with  decent  cloth- 
ing, and  too  poor  to  supply  themselves  with  teams  and  imple- 
ments  essential  to  the  cultivation  of  their  fields,  and  that  her 
children  were  growing  up  in  ignorance,  without  the  means  of 
education.     In  addition  to  all  this,  the  old  commonwealth  was 
deprived  of  her  proud  position  of  statehood  and  was  reduced 
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to  that  of  a  conquered  province,  known  as  District  No.  1. 
However  deeply  humiliating  all  this  may  be,  it  is  at  last  but  a 
feeble  picture  of  the  real  poverty  and  suffering  to  which  our 
people  were  reduced.  They  only  who  are  ignorant  of  the  real 
state  of  facts  can  be  excused  for  imputing  dishonorable  mo- 
tives to  the  people  of  Virginia.  Therft  is  another  class  of 
persons  who,  urged  on  by  illiberal  and  selfish  views,  or 
prompted  by  the  vain  desire  for  ranch  speaking  and  writing, 
have  been  willing  to  contribute  the  weight  of  their  influence, 
real  or  imaginary,  to  the  ignoble  cause  of  defaming  a  brave 
and  generous  people.  And  by  such  people  the  public  senti- 
ment has,  been  misled,  and  great  wrong  done  to  the  State. 
But,  notwithstanding  all  this,  the  true  inwardness  of  this  re- 
lentless war,  by  the  coupon-holders  against  the  State,  was  at 
last  seen  by  the  highest  court  of  the  land,  as  exemplified  in  its 
decisions  in  Hmless  v.  Childrey  and  Vashon  v.  Greeiihow, 
supra,  by  which  previous  decisions  of  that  court  were  greatly 
modified. 

It  is  in  the  light  of  those  two  decisions  that  we  now  propose 
to  consider  the  question  as  to  the  validity  of  the  coupon  fea- 
ture of  the  original  funding  act  of  March  80,  1871.  We  «lo 
not  assail  that  act  as  unconstitutional  as  an  entirety.  "We  simply 
hold  that  the  coupon  feature  of  the  act,  the  coupon  contract, 
which  is  readily  separable  from  the  rest  of  the  act,  is  repug- 
nant to  sections  7  and  8  of  article  8  of  the  constitution  of  Vir- 
ginia, and  is,  therefore,  an  illegal  contract.  The  validity  of 
the  bonds  issued  under  and  by  authority  of  said  acts  of  March 
30, 1871,  and  March  28,  1879,  is  not  denied;  nor  is  it  denied 
that  the  bondholders  are  entitled  to  the  interest  on  the  bonds 
to  be  collected  in  the  ordinary  way;  but  we  do  deny  that  it  can 
be  collected  through  the  medium  of  the  illegal  coupon,  which 
have  been  most  aptly  designated  the  "  cut  worm  of  the  treasury." 

In  considering  whether  or  not  the  coupon  feature  of  the  act 
of  1871,  is  repugnant  to  said  provisions  of  the  State  constitu- 
tion, we  will  not  repeat  at  length  the  constitutional  arguments 
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which  have  been  so  often  urged  heretofore,  which  have  en- 
gaged the  serious  attention  of  many  of  the  ablest  legal  minds, 
and  which  have  been  deliberately  passed  upon  by  the  Supreme 
Court  of  the  United  States.  It  is  important,  however,  to  re- 
peat so  much  of  the  argument,  judicial  and  otherwise,  as  sup- 
ports the  conclusion  arrived  at  by  this  court,  and  seems  to  be, 
upon  principle  and  authority,  in  perfect  accord  with  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  in  the  cases 
of  Hucless  V.  Childrey  and  Vashon  v.  Greenhow^  supra. 

Coming,  then,  directly  to  the  question,  whether  the  coupon 
contract  is  repugnant  to  said  provisions  of  the  State  constitu- 
tion, and  therefore  illegal  and  absolutely  void,  it  may,  with  the 
utmost  propriety,  be  said  that  the  unfortunate  decision  by 
this  court  in  Ant(mi\.  Wrk/ht,22  Gratt.,813,  has  indeed  proved 
to  be  the  "Iliad  of  all  our  woes"  touching  the  State's  indebt- 
edness; and  but  for  it  there  never  could  have  been  any  dif- 
ficulty in  the  way  of  a  just  and  equitable  adjustment  between 
the  State  and  her  creditors.  If  this  court,  instead  of  making 
the  decision  it  did  in  that  case,  had  promptly  pronounced 
against  the  palpably  illegal  and,  therefore,  unconstitutional 
coupon  feature  of  the  act  of  March  30, 1871,  the  debt  would 
have  been  promptly  settled,  and  all  this  long  and  bitter  contro- 
versy avoided.  Antoni  v.  Wright  was  decided  by  a  bare  ma- 
jority of  a  court  of  three  judges,  Moncure,  P.,  not  sitting,  and 
Staples,  J.,  dissenting  and  insisting  that  the  said  act  of  March 
30, 1871,  which  provides  that  the  coupons  attached  to  the  bonds 
issued  thereunder  shall,  after  maturity,  be  receivable  "  for  all 
taxes,  debts,  dues,  and  demands  due  the  State*,"  is  repugnant 
to  the  State  constitution,  notwithstanding  the  opinion  of  the 
bare  majority,  that  that  feature  of  the  act  was  not  repugnant 
to  the  constitution,  and  constituted  an  irrepealable  contract  on 
the  part  of  the  State  with  the  holders  of  such  coupons. 

In  the  opinion  of  the  majority  of  the  court,  it  was  admitted 
that  "one  legislature  cannot  by  an  act  of  ordinary  legislation, 
bind  or  control  in  any  manner  subsequent  legislatures,"  but  it 
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was  said  that  "  by  special  legislation  amounting  to  a  contract, 
a  subsequent  legislature  may  be  bound."  In  the  light  of  this 
admission,  taken  in  connection  with  the  exception  stated,  it 
would  seem  to  be  sufficient  to  reply  that  the  ingenuity  of  man 
cannot  suggest  anything  more  essentially  and  completely  withiu 
the  scope  of  ordinary  legislation  than  is  the  legislative  power 
to  assess,  collect,  control,  and  disburse,  through  recognized 
agents,  the  State  revenues. 

But,  in  Antoni  v.  Wright^  it  was  not  denied,  nor  is  it  desira- 
ble, that  a  good  and  sufficient  consideration  is  essential  to  the 
validity  of  a  contract.  And  the  dissenting  opinion  of  Judge 
Staples  denied  with  evident  correctness  that  there  was  any 
consideration  going  to  the  State  for  the  concession  in  the  fund- 
ing act  touching  the  receivability  of  such  coupons  for  all  taxes, 
Ac,  as  the  creditor  gave  up  nothing  in  return,  and  the  State 
remained  bound  by  its  bonds  for  two-thirds  and  by  its  certifi- 
cates for  the  remaining  third  of  its  original  indebtedness;  and, 
as  is  axiomatic,  asserted  that  there  can  be  no  valid  contract 
founded  on  a  law  which  violates  the  constitution  of  a  State. 

And  Judge  Staples,  in  his  very  able  dissenting  opinion,  in- 
sisted also  that  the  contract  in  this  case  was  void,  because  of 
its  repugnancy  to  sections  7  and  8  of  article  8  of  the  constitu- 
tion of  Virginia,  by  which  certain  portions  of  the  State  reve- 
nue are  dedicated  to  the  support  of  public  free  schools.  In 
the  opinion  of  the  majority.  Judge  Bouldin,  speaking  for  the 
court,  declared,  in  effect,  that  the  duties  to  pay  the  public 
debt  and  to  support  the  public  free  schools  are  both  obligatory 
under  the  constitution,  and  that  both  may  be  discharged,  and 
that  there  was  no  conflict  between  the  funding  act  and  section 
8  of  Article  8  of  the  constitution.  In  whatever  crudity  this 
idea  may  have  originated,  it  is  certain  that  the  Supreme  Court 
of  the  United  States  has  arrived  at  a  very  different  conclusion, 
as  is  shown  by  its  decision  in  Vashon  v.  GreenhoWy  stipra. 

At  all  events,  the  opinion  of  the  court  in  Antoni  v.  Wright^ 
is  pregnant  with  a  tacit  admission  that  if  such  conflict  did  exist, 
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then  the  funding  bill  providing  that  such  coupons  should  be  re- 
ceivable in  payment  of  all  taxes,  debts,  dues,  and  demands  due 
the  State  would  be  unconstitutional,  at  least  to  the  extent  of 
such  conflict.  The  authority  of  that  decision  has  been  recog- 
nized in  several  subsequent  decisions  of  this  court,  as  then 
constituted;  and,  in  one  of  them,  Clark  v.  Tyler^  80th  Gratt, 
134,  decided  in  1878,  it  was  said  that  this  decision  (Antoni  v. 
Wright)  "must  be  held  to  be  the  settled  law  of  this  State." 
And  in  that  case  {Clark  v.  Tf/ler)  this  court  even  held  that 
fines,  and  in  Williamson  v.  Massie,  33  Gratt.,  237,  the  capita- 
tion tax,  both  of  which  had  been  by  the  constitution  dedicated 
to  public  free  schools,  might  be  paid  in  such  coupons. 

At  this  juncture  the  legislature  passed  an  act  which  was  ap- 
proved March  15, 1884,  and  which  was  referred  to  in  the  answer 
of  Greenhow,  treasurer,  in  the  case  of  Vashon  v.  GreenhoWySupray 
requiring  taxes  assessed  for  public  free  school  purposes  to  be 
collected  and  kept  separate  from  other  taxes,  and  forbidding 
the  receipt  of  anything  other  than  current  money  for  such 
taxes.  This  act  was  reviewed  by  this  court  in  the  case  of 
GreenhoWj  treasurer^  v.  Vashon,  Slst  Va.,  350,  and  was  held 
constitutional  and  valid,  notwithstanding  the  decisions  in  An- 
toni V.  Wrightj  Clark  v.  Tyler,  and  Williamson  v.  Ma^ssie^  supra, 
to  the  effect  that  such  coupons  were  receivable  in  payment  of 
all  taxes,  debts,  dues,  and  demands  due  to  the  commonwealth. 
And  the  decision  of  this  court  in  that  case  was  affirmed  on 
appeal  by  the  Supreme  Court  of  the  United  States.  See 
Vashon  v.  Greenhow ^  135  U.  S.,  716. 

We  cannot  forbear  to  quote  from  Mr.  Justice  Bradley,  who 
pronounced  the  opinion  of  the  court  in  that  case,  as  follows  : 
*'  The  other  ground  on  which  the  Court  of  Appeals  (of  Vir- 
ginia) placed  its  decision  was  that  the  act  of  1871,  as  applied 
to  the  moneys  due  and  payable  to  the  '  literary  fund,'  or  fund 
for  the  maintenance  of  the  public  free  schools,  was  contrary  to 
the  constitution  of  the  State,  adopted  in  1869.  The  7th  and 
8th  sections  of  the  8th  article  of  the  constitution  declare  as 
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follows :  *'  Section  7.  The  general  a.^8embly  shall  set  apart,  as  a 
permanent  and  perpetual  literary  fund  the  present  literary  fund 
of  the  State,  the  proceeds  of  all  public  lands  donated  by  Con- 
gress for  public  school  purposes,  of  all  escheated  property,  of 
all  waste  and  unappropriated  lands,  of  all  property  accruing  to 
the  State  by  forfeitures  and  all  fines  collected  for  oftences 
against  the  State,  and  such  other  sums  as  the  general  assembly 
may  appropriate.  Section  8.  The  general  assembly  shall  apply 
the  annual  interest  on  the  literary  fund,  the  capitation  tax  pro- 
vided for  by  this  constitution  for  public  free  school  purposes, 
and  an  annual  tax  upon  the  property  of  the  State  of  not  less 
than  one  mill  and  not  more  than  five  mills  on  the  dollar  for  the 
equal  benefit  of  all  the  people  of  this  State."  *  *  *  Tj^g 
learned  justice  then  proceeds  as  follows: 

"The  court,  in  its  opinion,  held  that  in  view  of  these  con- 
stitutional provisions,  the  legislature  had  no  power  to  declare 
or  to  contract  that  the  moneys  due  the  literary  fund  might  be 
paid  in  coupons  attached  to  the  bonds  authorized  by  the  act  ot 
1871,  and  that  such  a  payment  would  be  repugnant  to  the  very 
nature  of  the  fund.  It  might  well  be  added  that  coupons  thus 
paid  into  the  fund  would  be  of  no  value  whatever  to  it,  for  as 
sooh  as  paid  into  the  treasury  they  would  become  as  valueless 
as  if  cancelled  and  destroyed,  unless  some  provision  was  made 
for  their  reissue  and  the  putting  of  them  into  renewed  circu- 
lation. This  would  be  opposed  to  the  whole  tenor  of  the  act, 
would  be  unjust  to  the  coupon-holders  themselves,  and  would 
probably  be  contrary  to  the  acts  of  Congress  in  reference  to 
the  creation  of  paper  money.  We  think  that  the  position  of 
the  Court  of  Appeals  in  this  case  is  well  taken;  that  coupons 
could  not  be  made  receivable  as  a  portion  of  the  literary  fund, 
and  that  if  they  could  not  be  received  as  part  of  the  fund  they 
could  not  be  made  receivable  for  the  taxes  laid  for  the  purpose 
of  maintaining  said  fund.  *  ♦  *  in  our  judgment  the  law 
requiring  the  school  tax  to  be  paid  in  lawful  money  of  the 
United  States  was  a  valid  law,  notwithstanding  the  provisions 
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of  the  act  of  1871;  and  that  it  was  sustained  by  the  sections 
of  the  constitution  referred  to,  which  antedate  the  law  of  1871, 
and  override  any  provisions  therein  which  are  repugnant 
thereto." 

In  Hucless  v.  Childref/,  135  U.  S.,  p.  709,  the  Supreme 
Court  of  the  United  States  held  that  sections  399,  586,  and 
538  of  the  Virginia  Code  of  1887,  which  forbid  a  treasurer  to 
receive  for  a  license  tax  for  selling  liquor  by  retail,  coupons 
attached  to  bonds  authorized  by  the  act  of  1871,  were  consti- 
tutional and  valid. 

And  yet  the  Supreme  Court  ot  th«^  United  States,  in  Mc- 
Galcey  v.  Virginia^  135  U.  S.,  at  page  668,  declared  in  October, 
1889,  that  that  court  had  determined  in  Hartman  v.  Greenhow^ 
102  U.  S.,  672,  decided  in  1881,  and  in  Antoni  v.  GreenhoWy 
107  U.  S.,  decided  in  March,  1888,  and  in  the  Virginia  Coupon 
Cases,  114  U.  S.,  269,  decided  in  April,  1885,  and  in  all  the  cases 
on  the  subject  that  had  come  before  that  court  for  adjudication, 
and  that  "it  may  be  laid  down  as  undoubted  law,  that  the  law- 
ful owner  of  any  such  coupons  has  the  right  to  tender  the 
same,  after  maturity,  in  absolute  payment  of  all  taxes,  debts, 
dues,  and  demands  due  from  him  to  the  State." 

However  it  may  appear,  it  is  a  fact  of  record  that  the  same 
court  did,  at  the  same  October  term,  1889,  in  the  cases  of 
Hucless  V.  Childrey  atid  of  Vashon  v.  Greenhow,  hold  that  the 
lawful  owner  of  such  coupons  has  not  the  right  to  tender  the 
same,  after  maturity,  in  absolute  payment  of  either  the  tax 
imposed  on  a  license  to  retail  liquor,  or  the  taxes  imposed  for 
the  maintenance  of  the  public  free  schools,  and  that  the  acts 
of  tlie  geiieral  assembly  prohibiting  the  receipt  of  such  cou- 
pons and  requiring  current  money  of  the  United  States  in 
payment  of  such  taxes,  are  constitutional  and  valid. 

The  manifest  inconsistency  of  the  last  two  decisions  named 
with  the  former  decisions  of  that  court,  can  only  be  explained 
on  the  theory  that  for  the  reasons  set  forth  in  the  opinions  of 
the  court  in  Hucless  v.  Childrey,  and  in  Vashon  v.  Greenhow, 


Digitized  by 


Google 


612  Commonwealth  v.  McCullough. 

Opinion. 

the  court,  upon  deliberate  and  mature  consideration,  deter- 
mined to  so  far  retrace  its  steps  as  to  effect  a  most  material 
modification  of  its  former  views,  and  to  hold,  as  it  did,  that, 
although  the  act  of  1871  is  broad  enough  in  its  phraseology — 
that  is  the  coupon  feature  of  the  act — to  embrace  all  taxes,  &e., 
yet  maturer  consideration  had  induced  the  conclusion  that  that 
act  could  not  be  held  to  embrace  all  taxeSy  Ac,  without  a  pal- 
pable violation  of  the  constitution  of  Virginia,  and  that  said 
act  was  at  least  repugnant  in  part  to  the  8th  section  of  article 
8  of  that  constitution,  and  to  that  extent,  at  least,  unconstitu- 
tional and  void. 

It  must  be  borne  in  mind  that  it  is  not  to  the  repugnanc\'  of 
the  act  of  1871,  to  the  later  acts  of  the  general  assembly  for- 
bidding the  receipt  of  such  coupons  in  payment  of  certain 
taxes,  &c.,  but  to  the  repugnancy  of  the  coupon  feature  of  the 
act  of  1871  to  the  8th  section  of  article  8  of  the  constitution, 
that  the  Supreme  Court  ascribes  the  invalidity  of  the  coupon 
feature  of  the  act,  which,  the  court  remarks,  is  antedated  by 
the  said  constitutional  provision.  Hence  such  invalidity,  or 
the  vice  which  tainted  the  whole  coupon  contract,  existed  frora 
the  inception  of  that  contract,  and  was  not  superinduced  by 
the  subsequent  acts  of  the  general  assembly.  Hence  the  Su- 
preme Court  purposely,  though  with  evident  reluctance,  modi- 
fied its  previous  rulings,  deliberately  intended  to  do  so,  as  is 
made  manifest  from  what  is  stated  on  page  684,  135  U.  S., 
where,  after  reviewing  every  case  that  had  come  before  that 
court  involving  questions  growing  out  of  the  act  of  1871,  Mr. 
Justice  Bradley  said  :  '*  Without  committing  ourselves  to  all 
that  has  been  said,  or  even  to  all  that  has  been  adjudged^  in  the 
preceding  cases  that  have  come  before  the  court  on  the  sub- 
ject, we  think,"  &c.  Mr.  Justice  Bradley,  speaking  apparently 
for  the  entire  court,  proceeds  to  render  the  opinion  in  the  cases 
of  McGalvey  v.  Virginia  and  seven  other  cases,  the  seventh  being 
the  case  of  Hucless  v.  Childrey,  and  the  eighth  being  the  case 
of  Vashon  v.  Greenhoiv. 
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Now,  we  feel  entirely  8afe  in  laying  it  down  as  an  indisputa- 
ble fact  that  it  has  been  solemnly  adjudged  by  the  highest 
court  in  the  land  that  the  coupon  feature  of  the  act  of  1871, 
so  far  as  its  validity  was  passed  upon  in  Hucless  v.  Childrey 
and  in  Vashon  v.  Greenhow^  was  unconstitutional  and  void. 
The  same  is  true  of  the  act  of  1879,  because  the  same  vice 
enters  into  and  invalidates  them  both. 

Such  being  an  undeniable  postulate,  the  next,  and  very  ma- 
terial, question  that  arises  is,  what  is  the  effect  of  the  vice  of 
illegality  and  consequent  unconstitutionality  as  to  part  of  an 
entire  contract,  whether  by  statute  or  otherwise;  that  is,  as 
respects  an  entire  contract,  incapable  of  being  apportioned  ? 
In  other  words,  is  it  not  a  universally  accepted  principle  of  the 
law  of  contracts  that  an  illegal  element,  or  the  vice  of  ille- 
gality entering  into  or  constituting  part  of  the  promise,  or 
consideration,  of  an  entire  contract  renders  the  whole  contract 
absolutely  illegal  and  void  ?  This  question,  upon  principle  and 
authority,  can  receive  none  other  than  an  aflSrmative  answer. 
No  impartial  mind  can  for  a  moment  hesitate  to  pronounce  the 
coupon  contract  an  entirety  and  incapable  of  separation  into 
parts,  or  of  being  construed  as  illegal  and  invalid  as  to  part, 
and  yet  legal  and  valid  as  to  the  residue,  for  the  simple  legal 
reason  that  the  bargain  is  one,  the  consideration  is  one,  and 
the  covenant  is  one,  and  the  vice  of  illegality,  in  part,  inhering 
in  the  coupon  contract  from  its  inception,  the  whole  is  void. 

The  coupon  contract,  as  expressed  on  the  face  of  each  cou- 
pon, is  that  the  coupons  sliall  be  receivable,  atter  maturity, 
**for  all  taxes,  debts,  dues,  and  demands,  due,"  &c.;  and  when 
any  tax,  of  whatever  character,  is  by  judicial  determination, 
or  otherwise,  exempted  from  the  operation  of  the  very  terms 
of  that  contract,  it  can  be  for  no  other  reason  than  that  the 
contract  is  tainted  with  illegality,  and  is,  therefore,  wholly 
void;  and  such  is  necessarily  the  effect  of  the  decisions  of  the 
Supreme  Court  in  Hucless  v.  Childrey  and  in  Vashon  v.  Green- 
how^  supra. 
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"The  concurrent  doctrine  of  the  text  books  on  the  law  ot 
contraetd  is  that  if  one  of  two  considerations  of  a  promise  be 
void  merely,  the  other  will  support  the  promise;  but  that  if 
one  of  two  considerations  be  unlawful  the  promise  is  void- 
When,  however,  for  a  legal  consideration  a  party  undertakes 
to  do  one  or  more  acts,  and  some  of  them  are  unlawful,  the 
contract  is  good  for  so  much  as  is  lawful,  and  void  for  the  resi- 
due. Whenever  the  unlawful  part  of  the  contract  can  be 
separated  from  the  rest  it  will  be  rejected,  and  the  remainder 
estiiblished.  But  this  cannot  be  done  when  one  of  two  or  more 
considerations  is  unlawful,  whether  the  promise  be  to  do  one 
lawful  act,  or  two  or  more  acts,  part  of  which  are  unlawful, 
because  the  whole  consideration  is  the  basis  of  the  wholb 
PROMISE.  The  parts  are  inseparable."  Widoe  v.  Webb^  20 
Ohio  St.,  431,  citing  Metcalf  on  Contracts,  246;  Addison  on 
Contracts,  905;  Chitty  on  Contracts,  730;  1  Parsons  on  Con- 
tracts, 456;  1  Parsons  on  Notes  and  Bills,  217;  Story  on  Prom. 
Notes,  §  190;  Byles  on  Bills,  111 ;  Chitty  on  Bills,  94. 

And  in  the  same  case  it  is  said :  "  Whilst  a  partial  want  or 
failure  of  consideration  avoids  a  bill  or  note  only  pro  tantOy 
illegality  in  respect  to  a  part  of  the  consideration  avoids  it  in 
TOTO.  The  reason  of  this  distinction  is  said  to  be  founded, 
partly  at  least,  on  grounds  of  public  policy,  and  partly  on  the 
technical  notion  that  the  security  is  entire  and  cannot  be  ap- 
portioned; and  it  has  been  said  with  much  force  that  where 
parties  have  woven  a  web  of  fraud  or  wrong,  it  is  no  part  of  the 
duty  of  courts  of  justice  to  unravel  the  threads  and  separate 
the  sound  from  the  unsound,"  citing  Story  on  Prom.  Notes 
and  Byles  on  Bills,  supra,  and  then  adds:  "And,  in  general* 
it  makes  no  difference  as  to  the  effect  whether  the  illegality  be 
at  common  law  or  by  statute." 

In  Noyes^  Ex'x  v.  Humphreys,  11  Gratt,  636,  this  court  fully 
recognized  and  applied  the  same  doctrine.  In  that  case  N. 
rented  property  from  T.,  who  undertook  to  have  certain  im- 
provements erected  thereon,  and  he  contracted  with  H.  to  do 
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the  work.  H.  pn>ceecled  to  do  part  of  the  work  and  received 
some  payments  from  T.;  but  finding  that  T.  was  embarrassed, 
he  stopped  the  work,  and  declared  that  he  would  proceed  no 
further  with  it.  N.  then  told  II.  to  go  on  and  finish  the  work 
and  he  would  pay  him.  H.  then  went  on  and  finished  the 
work,  and  after  it  was  done  settled  with  T.  and  took  his  bond 
for  the  balance  due  him.  T.  being  unable  to  pay  him,  H. 
sued  N.  for  the  whole  balance  due  him  for  the  work.  Held: 
*'  That  the  promise  alleged  in  the  declaration  being  an  entire 
promise  to  pay  as  well  for  that  done  before  as  that  done  after 
the  promise,  even  if  the  promise  would  have  been  valid  as  to 
the  work  to  be  done,  it  was  collateral  as  to  that  which  had 
been  executed,  and  being  an  entire  promise,  it  is  void  as  to  the 
whole." 

In  that  case  Allen,  P.,  in  delivering  the  opinion  of  the  court, 
used  the  following:  pertinent  language:  " The  debt  had  been 
incurred,  and  though  there  may  have  been  a  sufficient  consid- 
eration of  benefit  to  the  landlord  in  avoiding  the  loss  of  rents 
and  the  injury  resulting  from  leaving  the  work  in  an  unfin- 
ished state  to  have  supported  a  promise  to  pay  for  the  liability 
of  Thompson,  the  promise  would  have  been  collateral,  though 
on  a  good  consideration,  and  must  be  in  writing  to  be  valid. 
But  where  the  verbal  promise  is  entire,  and  part  of  it  relates 
to  a  matter  which  renders  it  necessary  under  the  statute  that 
the  promise  should  be  in  writing,  the  whole  promise  is  void. 
Being  entire  and  part  of  it  void,  the  whole  is  defective." 

In  the  light  of  the  case  last  referred  to,  there  can  be  no 
question  as  to  the  applicability  of  the  same  principle  to  the 
present  case.  Here  the  undertaking,  expressed  on  the  face  of 
the  coupon,  was  that  it  should  be  receivable,  at  and  after  ma- 
turity, '*for  all  taxes,  debts,  dues,  and  demands  due  the  State," 
but  this  court  and  the  Supreme  Court  of  the  United  States 
have  solemnly  declared,  in  Vashon  v.  Greenhow,  swpra^  that 
"the  legislature  had  no  power  to  declare  or  contract  that 
moneys  due  to  the  literary  fund  might  be  paid  in  coupons  at- 
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tached  to  the  bonds  authorized  by  the  act  of  1871."  It  being, 
then,  an  undeniable  fact  that  the  coupon  contract  is  an  entire 
contract,  it  therefore  follows,  ex  necessitatis  that  the  whole  pro- 
mise is  illegal  and  void. 

In  DeBeerski  v  Paige^  36  N.  Y.  E.,  537,  Davies,  Ch.  J.,  said: 
"It  is  well  settled  if  part  of  an  entire  contract  be  void  under 
the  statute  of  frauds  the  whole  is  void ;  that  the  party  shall 
not  be  permitted  to  separate  the  pfirts  of  an  entire  agreement 
and  recover  on  one  part,  the  other  being  void,"  citing  Chaier 
V.  Beckety  7  Tenn.,  197;  Crawford  v.  MurrallyS  John.,  253. 
And  in  the  same  case  it  is  said :  "  When  a  note  is  given  in 
payment  of  an  account,  some  of  the  items  of  which  are  legal 
and  some  illegal,  although  an  action  would  lie  for  so  much  of 
the  account  as  is  made  up  of  lawful  items,  the  note  itself  ia 
entirely  void.  That  the  plaintiff  cannot  recover  on  the  note  to 
the  extent  of  the  lawful  items,  although  they  are  distinctly 
severable  from  the  unlawful." 

In  Thnyer  v.  JBooA,  13  Wend.,  53,  a  contract  had  been  made 
as  well  for  the  sale  of  real  as  of  personal  property,  which  was 
entire,  founded  upon  one  and  the  same  consideration,  and  the 
same  not  being  reduced  to  writing,  it  was  held  that  it  was  void, 
as  well  in  respect  to  the  personal  as  the  real  property.  In  that 
case  Ch.  J.  Savage  said :  "  The  action  in  this  case  was  brought 
to  enforce  that  part  of  the  contract  which,  if  it  had  stood 
alone,  would  have  been  good,  but  being  a  part  of  an  entire 
contract,  embracing  another  subject,  in  respect  to  which  it  was 
void,  the  whole  was  void.  The  contract  was  to  sell  the  mill 
site  and  privileges,  and  also  the  wood  and  timber,  and  was  au 
entire  contract,  entered  into  for  one  and  the  same  considera- 
tion ;  the  two  subjects  cannot  be  separated,  and  being  void  in 
part  is  totally  void. 

So  in  the  present  case  the  contract  was  that  the  coupons 
should  be  receivable,  at  and  after  maturity,  for  all  taxes,  debts, 
dues,  and  demands  due  the  State,  which  is  an  entire  contract, 
but  the  petitioner  below,  the  defendant  in  error  here,  seeks  to 
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separate  the  good  from  the  bad  and  to  recover  upon  the  aver- 
meut  that  the  conpou8  tendered  by  him  were  tendered  in  pay- 
ment of  taxes  due  l)y  him,  "other  than  school  tax,  and  not 
liquor  license  tax."  He  cannot  in  this  way  be  permitted  to 
separate  into  parts  an  entire  contract  and  recover  on  the  parts 
supposed  to  be  good,  the  others  being  void.  In  other  words, 
he  seeks  to  recover  upon  a  contract  which  does  not  exist. 

In  Craig  v.  State  of  Missouri^  4  Peters,  at  page  436,  Ch.  J. 
Marshall,  speaking  for  the  Supreme  Court,  said :  "  The  cer- 
tificate for  which  this  note  was  given  being  in  truth  *  bills  of 
credit,'  in  the  sense  of  the  constitution,  we  are  brought  to  the 
inquiry:  Is  the  note  valid  of  which  they  form  the  considera- 
tion ?  It  has  been  long  settled  that  a  promise  made  in  con- 
sideration of  an  act  which  is  forbidden  by  law  is  void."  It  will 
not  be  questioned  that  an  act  forbidden  by  the  constitution  of 
the  United  States,  which  is  tlie  supreme  law,  is  against  law, 
so,  in  the  present  case,  the  promise,  written  on  the  face  of  the 
coupon,  is  forbidden  by  the  constitution  of  Virginia,  the  su- 
preme law  of  the  State,  and  subordinate  only  to  the  federal 
constitution  and  laws  made  in  pursuance  thereof,  and  being 
tainted  with  illegality  in  part  is  void  in  toto. 

In  Thompson  v.  Collins^  4  Head  (Tenn.),  441,  the  court  said  : 
"  A  containing  on  its  face  this  or  any  other  illegal  stipulation 
cannot  be  enforced  in  a  court  of  law  or  equity.  No  c.ourt  will 
give  its  active  aid  upon  such  a  contract." 

In  the  case  of  Filson^s  Trustee  v.  Himes,  5  Pr.  St.,  452,  Chief 
Justice  Gibson  concludes  an  able  and  instructive  opinion  in 
this  language:  '*  But  in  those  cases  distinct  bargains  were  put 
in  the  same  note;  in  this  the  bargain  is  one,  the  consideration 
is  one,  and  the  covenant  is  one,  and  all  is  void." 

Cases  holding  the  same  doctrine  might  be  multiplied  almost 
without  end;  but  it  catmot  be  necessary  to  cite  more  cases  in 
support  of  a  principle  universally  accepted  as  the  law  in  respect 
to  entire  contracts  containing  the  vice  of  illegality  in  part. 

Inasmuch,  therefore,  as  the  coupon  feature  of  the  funding 
Vol.  xc — 78 
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act  of  1871,  which  is  simply  an  incident  to  the  main  purpose 
of  the  act,  and  readily  separable  therefrom,  and  inasmuch  as 
said  coupon  feature  constitute<l  a  contract  which  is  unde- 
niably an  entire  contract  and  incapable  of  being  separated  iuto 
parts,  and  inasmuch  as  it  has  been  declared  by  the  highest 
court  in  the  land  that  that  contract  is  tainted  in  part  with  the 
vice  of  illegality,  it  necessarily  fallows  that,  in  the  light  of  the 
authorities  cited  above,  the  whole  coupon  contract,  or  covenant, 
is  absolutely  illegal  and  void.  This,  it  seems  to  us,  is  clearly 
and  necessarily  the  effect  of  the  decisions  of  the  Supreme  Court 
of  the  United  States  in  the  cases  of  Hucless  v.  ChiUlrey  and 
Vashon  v.  Greenhow^  supra. 

The  legislature  undertook  to  make  the  coupons  receivable 
for  all  taxes,  &c.  But  the  Supreme  Court,  in  Vashon  v.  Green- 
how,  says  this  legislature  had  no  power  to  do  this.  Why  not? 
Simply  because  it  was  directly  opposed  to  the  aforesaid  pro- 
visions of  the  State  constitution  with  respect  to  the  mainte- 
nance and  support  of  the  public  free  schools,  and  was,  there- 
fore, illegal  and  void.  It  cannot  be  pretended  for  a  moment 
that  the  saeredness  of  the  school  fund  depended  upon  the  legis- 
lative act  setting  it  apart,  as  required  by  the  State  constitution. 
The  Supreme  Court  did  not  so  decide,  but,  goitig  back  to  the 
inception  of  the  coupon  contract,  the  illegal  act  of  the  legisla- 
ture, declared  that  the  legislature  was  without  power  and  au- 
thority to  do  the  act  in  question. 

It  should  be  remembered  that  it  was  the  first  legislature  of 
Virginia  after  her  restoration  to  statehood  that  passed  the  fund- 
ing act  of  1871.  It  was  the  bounden  duty  of  that  body  to  set 
apart  and  protect  the  school  fund  which  had  been  solemnly 
dedicated  by  the  constitution  for  the  benefit  of  all  the  people 
of  the  commonwealth;  but  instead  of  performing  the  duty 
thus  imposed,  that  body  neglected  to  do  so,  and  undertook  to 
pledge  that  fund,  with  all  other  taxes,  to  the  payment  of  cou- 
pons. No  act  more  flagrantly  illegal  was  ever  perpetrated  by 
any  legislative  body.     The  result  points  to  the  motive.     It  is 
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as  well  understood  as  any  historical  fact  of  the  times,  though 
uot  as  readily  susceptible  of  complete  proof,  that  the  funding 
act  of  1871  was  a  huge  fraud  palmed  upon  the  State  in  her 
poverty  and  distress.  We  are  fully  sensible  of  the  fact  that 
these  things  ordinarily  should  find  no  place  in  judicial  opin- 
ions, but,  as  a  part  of  the  history  of  this  long  vexed  subject, 
they  may  serve  somewhat  the  purpose  of  vindicating  the  old 
commonwealth  from  the  many  aspersions  attempted  to  be  cast 
upon  her  good  name.  The  people  of  Virginia  have  only 
sought  protection  from  what  they  feel  to  be  a  great  fraud  and 
oppression.  Had  the  State  done  less  she  would  have  rendered 
herself  unworthy  of  her  past  history. 

In  concluding  his  opinion  in  Vashoii  v.  Greenhow,  Mr.  Jus- 
tice Bradley  remarked :  '*  It  is  certainly  to  be  wished  that  some 
arrangement  may  be  adopted  which  will  be  satisfactory  to  all 
the  parties  concerned,  and  relieve  the  courts  as  well  as  the 
commonwealth  of  Virginia,  whose  name  and  history  recall  so 
many  interesting  associations,  from  all  further  exhibitions  of  a 
controversy  that  has  become  a  vexation  and  a  regret."  This  re- 
mark is  worthy  alike  of  the  man  and  the  judge.  The  gener- 
ous wish  has  been  accomplished,  except  as  to  the  little  squad 
of  coupon  holders  who  continue  to  vex  the  commonwealth; 
and,  whatever  may  be  said  to  the  contrary,  the  recent  settle- 
ment of  the  State  debt  is  due  exclusively  to  the  influence  of 
the  decisions  of  the  Supreme  Court  in  Hucless  v.  Childrey  and 
in  Vashon  v.  Greenhow^  supra.  In  view  of  those  decisions,  and 
being  entirely  satisfied  that  the  coupon  feature  of  the  act  of 
1871,  which  is  distinct  and  separable  from  the  main  feature  of 
the  act,  is  tainted  with  the  vice  of  illegality,  which  renders 
the  whole  coupon  contract  illegal  and  void,  we  take,  in  view 
of  said  Supreme  Court  decisions,  the  one  additional  and  neces- 
sary step,  and  declare  the  whole  coupon  contract  absolutely 
illegal  and  void.  This  leaves  the  bond  and  coupon-holders  to 
accept  the  terms  of  the  recent  settlement  or  to  pursue  the  ordi- 
nary remedies  for  the  collection  of  their  prini;ipal  and  interest; 
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and  by  either  mode  they  will  get  more  than  they  are  in  good 
conscience  entitled  to.  For  these  reasons  we  reverse  and 
annul  the  judgments  respectively  in  each  of  the  above-named 
cases. 


Lewis,  P.,  dissented. 
Judgment  reversed. 
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Bicfimond. 

Chesapeake  &  Ohio  R.  R.  Co.  v.  IIafxer's  Adm'r. 

March  22d,  1894. 

Railroad  Companies— BraJtemaw — Low  bridge. — Such  company  is  not  liable 
for  the  death  of  a  brakeman  who  was  struck  by  the  fourth  sill  of  a  dan- 
gerously low  bridge  after  he  had  passed  safely  under  the  three  first  sills 
by  stooping  and  lowering  his  head,  when  he  had  full  knowledge  of  the 
dangerous  character  of  the  bridge,  and  the  accident  was  due  to  his  neg- 
ligently raising  his  head  too  soon,  his  own  negligence  being  the  proxi- 
mate cause  of  the  injury. 

Error  to  judgment  of  circuit  court  of  city  of  Williamsburg, 
rendered  November  26,  1891,  in  an  action  wherein  John 
Weckert,  administrator  of  Charles  M.  Ilafner,  deceased,  was 
plaintiff,  and  the  Chesapeake  and  Ohio  Railroad  Company  was 
defendant.  The  verdict  was  for  $10,000  damages  in  favor  of 
the  plaintiff.  The  defendant  having  filed  bills  ol  exception  to 
several  rulings  of  the  trial  court,  brought  the  case  here  on 
error.     Opinion  states  the  case. 

H.  T.  Wickhaniy  W.  J,  Robertson^  He)\ry  Taylor^  and  A.  S. 
Segar,  for  plaintiflf  in  error. 

Edmund  WaddiUy  Henley  ^  Peachy,  and  A.  C.  Peachy,  for 
defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  case  is  as  follows:  The  action  was  trespass  on  the  case 
by  the  administrator  of  Charles  M.  Hafner,  a  deceased  brake- 
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rnan,  in  the  employ  of  the  defendant  company,  for  the  negli- 
gent killing  of  his  intestate  on  the  29th  day  of  October,  1H90, 
by  collision  with  an  overhead  bridge  in  the  city  of  Williams- 
burg, while  the  train  on  which  he  was  serving  as  brakeman 
was  passing  under  said  overhead  bridge.  The  jury  rendered 
a  verdict  for  the  plaintiff  in  the  sum  of  $10,000  damages, 
upon  which  the  trial  court  rendered  a  judgment  in  accordance 
with  the  same;  whereupon  there  was  a  writ  of  error  awarded 
by  this  court  upon  the  petition  of  the  plaintiff  in  error. 

The  evidence  shows  that  the  deceased  had  been  employed 
by  the  R.  &  A.  R.  R.  as  brakeman  four  months  before  he  ap- 
plied for  employment  with  the  plaintiff  in  error  company. 
Upon  application  to  the  plaintiff  in  error  company  for  employ- 
ment he  was  given  a  free  pass  over  the  road  from  Charlottes- 
ville to  Newport  News,  and  required  to  inform  himself  of  his 
duties  and  the  character  of  the  road.  He  was  a  man  of  full 
age,  with  no  defect  in  his  eyesight  or  hearing.  He  frequently 
passed  under  this  bridge  by  day  and  by  night,  safely  in  the 
discharge  of  his  duty,  without  injury.  On  the  occasion  of  the 
accident  which  caused  his  death,  he  was  struck  on  the  head,  as 
is  stated  by  a  witness  who  stood  on  the  bridge  and  says  he 
heard  the  blow,  by  the  sill  or  stringer  of  the  bridge  on  the 
west  side  of  the  bridge,  the  train  going  west  at  the  time  of  the 
accident;  so  that  he  had  passed  in  safety  under  three  sills  of 
the  four  supporting  the  bridge.  He  stooped  or  lowered  hi8 
head  under  it,  and  raised  it  just  before  he  got  from  under  it. 
The  character  of  the  injury  received  from  the  collision  with 
this  sill  was  never  ascertained,  because,  descending  by  the  step- 
ladder,  he  fell  off  the  car,  and  across  the  track,  and  his  head 
was  cut  in  twain  by  the  wheels  of  the  car,  and  his  body  other- 
wise badly  mutilated.  The  bridge  is  shown  to  have  been  a  dan- 
gerous one,  being  only  28 J  inches  above  the  car,  which  danger- 
ous character  was  known  to  the  company,  and  was  also  known  to 
the  said  brakeman.  While  dangerous  in  character,  its  danger 
could,  however,  be  avoided  by  stooping  low  enough  in  passing 
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under  it,  as  is  shown  by  the  number  of  times  he  passed  under 
it,  and  the  number  of  times  others  pass  and  repass,  without 
injury.  The  train  in  question  was  halting  at  the  station  to 
take  the  siding,  to  allow  a  meetinsi^  train,  presently  duo,  to 
have  the  main  track.  It  is  alleged  that  there  was  a  call  for 
brakes  here  as  the  station  was  reached.  The  evidence  is  con- 
flicting on  this  point,  it  being  otherwise  testified  to  that  the 
long  whistle  sounded  was  simply  a  blow  for  the  station ;  but 
we  must  consider  this  case,  as  other  like  cases  upon  a  demurrer 
to  the  evidence,  under  the  well-known  rule  of  this  court  pre- 
ocribed  by  statute.  It  was  also  insisted  upon,  in  its  testimony 
by  the  plaintiti  in  error,  that  there  was  no  collision  with  the 
bridge,  but  that  the  deceased  slipped  in  descending  from  the 
car,  as  the  train  was  coming  to  a  halt,  and  was  killed  by  being 
run  over  by  the  train ;  but  bore,  again,  the  rule  of  decision 
applies,  and  it  must  be  conceded  that  his  head  struck  the 
bridge  as  stated.  The  negligence  of  the  company  set  up  is 
having  this  dangerous  bridge  over  its  road. 

The  defendant  company  moved  the  court  to  instruct  the 
jury  that  though  they  believe  from  the  evidence  that  the  bridge 
in  controversy  on  the  defendant's  road  was  constructed  too  low 
to  permit  C.  M.  Hafner,  in  the  discharge  of  his  duty,  to  pass 
thereunder,  sitting  on  the  roof  of  the  car  in  question,  without 
stooping,  or  standing  on  the  brake  step  of  said  car  without 
stooping,  and  that  thereby  said  bridge  was  rendered  dangerous, 
and  that,  though  the  jury  may  believe  that  the  death  of  C.  M. 
Hafner  was  caused  by  the  lowness  of  the  bridge,  yet,  if  the 
jury  shall  further  believe  from  the  evidence  that  the  said  C. 
M.  Hafner,  at  the  time  that  he  entered  the  defendant's  ser- 
vice, or  afterwards,  in  the  discharge  of  his  duty  as  brakemau, 
knew,  or  had  opportunity  to  observe  and  learn,  the  dangerous 
character  of  said  bridge,  and,  notwithstanding,  continued  in 
the  defendant's  service,  then  the  plaintiff  cannot  recover  in 
this  action,  and  they  must  find  for  the  defendant,  and  that 
though  they  believe  from  the  evidence  that,  after  the  engine 
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and  two  box  cars  had  passed  the  warning  ropes,  the  engineer 
called  for  brakes,  and  that  said  C.  M.  Hafner  obeyed  said  call, 
and,  in  approaching  said  bridge,  was  engaged  in  workuig  said 
brakes,  and  while  so  engaged,  was  struck  by  said  bridge  and 
killed,  yet  if  the  dangerous  character  of  said  bridge  was  known 
to  said  C.  M.  Hafner,  or  if  he  had  an  opportunity  to  become 
acquainted  with  the  dangerous  character  of  said  bridge,  and 
the  danger  therefrom  was  open  and  obvious,  the  plaintiff  can- 
not recover  in  this  action,  and  they  must  find  for  the  defend- 
ant, which  the  court  refused  to  give  hs  asked,  and  added  that, 
if  the  exigencies  of  his  position  required  him  to  remain  at  the 
post  of  danger,  whereby  he  was  killed,  they  must  find  for  the 
plaintiflT,  and  instructed  the  jury  that  if  they  believed  that  the 
said  bridge  was  dangerously  low,  and  that,  by  reasonable  care, 
he  could  not  have  avoided  the  danger,  they  should  find  for  the 
plaintiff;  When  the  verdict  was  rendered,  the  defendant 
moved  the  court  to  set  it  aside  as  contrary  to  the  law  and  the 
evidence,  which  motion  the  court  overruled,  and  the  plaintiflT 
assigns  this  action  of  the  court  as  error,  as  well  as  the  refusal 
of  the  court  to  give  its  instructions  as  asked. 

The  questions  involved  here  are  well  settled.  The  case  of 
Gark's  Adm'r  v.  Richmond  ^  D.  R,  R.  Co.,  78  Va.,  709,  is  a 
case  where  a  brakeman  was  killed  by  collision  with  an  over- 
head bridge,  and  a  similar  action  resulted.  In  that  case  it  was 
said  by  this  court:  "  Where  a  servant  enters  upon  an  employ- 
ment, he  accepts  the  service  subject  to  the  risks  incidental  to 
it.  An  employee  who  contracts  for  the  performance  of  hazard- 
ous duties  assumes  such  risks  as  are  incident  to  their  dis- 
charge from  causes  that  are  open  and  obvious,  the  dangerous 
character  of  which  causes  he  had  opportunity  to  ascertain. 
If  a  man  chooses  to  accept  employment  or  continue  in  it 
with  the  knowledge  of  the  danger,  he  must  abide  the  conse- 
quences so  far  as  any  claim  against  his  employer  is  concerned." 
Clark  V.  Railroad  Co.j  supra,  and  cases  cited. 

In  that  case  the  employee  did  not  stoop,  and  it  was  held 
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negligence  on  his  part,  which  was  the  proximate  cause  of  the 
injury,  and  that  he  could  not  recover.  In  this  case  he  did  not 
stoop  low  enough  all  the  way  under  the  bridge,  but  negli- 
gently raised  his  head  too  soon,  and  was  struck ;  while  others 
situated  precisely  as  he  was,  did  stoop  low  enough,  and  were 
unharmed.  This  was  clearly  contributory  negligence  on  his 
part,  which  was  the  proximate  cause  of  his  injury,  and  he  can- 
not recover,  and  the  circuit  court  erred  in  its  action  in  refusing 
to  set  aside  the  verdict  and  grant  the  defendant  a  new  trial, 
and  in  refusing  to  give  the  defendant's  instruction,  and  in  the 
instructions  given  on  the  motion  of  the  plaintiff,  for  which 
errors  the  judgment  will  be  reversed  and  annulled,  and  the 
case  remanded,  for  a  new  trial  to  be  had  therein,  to  the  circuit 
court  of  Williamsburg  and  county  of  James  City.  Sheder  v. 
a  ^  0.  R.  R.  Cb.,  81  Va.,  202;  R.  ^  D.  R.  R.  Go.  v.  Risdoriy 
87  Va.,  839;  CottreWs  Case,  88  Va.,  612;  DarracoWa  Case,  88 
Va.,  294;  Lee's  Case,  84  Va.,  645;  Patteson's  Clw«,  84  Va.,  769. 

Judgment  rbvbrsed. 
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Massey  v.  Yancey  &  als. 
March  22d,  1894. 

1.  Husband  AND.WiFR—PcMrtnupiia/  seUlemenis. — Such  settlements  presumed 

voluntary.  Burden  of  proving  valuable  consideration  on  those  claim- 
ing under  them.  As  against  his  creditors  neither  he  nor  she  is  compe- 
tent to  testify,  nor  are  his  verbal  or  written  declarations  admissible  in 
support  of  the  settlements.     De  Farges  v.  RyUmd,  87  Va.,  404. 

2.  Idem — 2Varw/«r  of  stock — Case  at  bar. — As  against  creditor  of  husband 

gamisheeing  stock,  his  assignment  to  his  wife  endorsed  upon  the  cer- 
tificate, and  reciting  that  it  is  for  value  received,  held  not  a  valid 
transfer  thereof  in  a  case  where  the  evidence  shows  that  he  had  sub- 
scribed for  it,  that  it  always  stood  in  his  name,  and  the  company's 
books  evinced  no  transfer  and  no  pa3rment  of  the  transfer  fee ;  that 
payment  of  monthly  dues  was  always  by  his  checks ;  that  recently  be- 
fore the  garnishment  he  had  presided  at  a  meeting  of  the  stockholders 
and  mentioned  no  assignment  or  proxy  ;  that  she  had  no  separate  estate 
and  never  laid  claim  to  the  stock  before  filing  the  interpleader. 

Argued  at  Stauntou.     Decided  at  Richmond. 

Error  to  judgment  of  the  circuit  court  of  Augusta  county, 
rendered  at  May  term,  1892,  upon  suggestions  tiled  in  circuit 
court  of  Rockingham  county  by  Edward  S.  Yancey  and  wife 
against  John  E.  Massey  and  others,  John  E.  King  and  wife 
against  same,  and  Joseph  N.  Massey  and  wife  against  same, 
asserting  a  liability  on  the  Virginia  Land  and  Loan  Company, 
the  Sherwood  Land  Company,  W.  L.  Fleming,  A.  C.  Braxton, 
trustee,  and  H.  C.  Braxton,  trustee,  by  virtue  of  the  liens  of 
their  respective  writs  of  fieri  facias  issued  from  the  clerk's 
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office  of  the  last-named  court  on  September  8,  1891,  on  a  de- 
cree thereof  against  John  E.  Massey  and  Franklin  Pence  in 

favor  of  Fanny  Yancey,  Emma  King,  and Massey,  each, 

for  the  sum  of  $1,023  98J,  with  interest  on  $761  32  from  July 
15,  1866.  and  $29  79  costs;  and  upon  the  interpleader  filed  in 
those  proceedings  by  Mrs.  Mattie  E.  Massey,  wife  of  said 
John  E.  Massey.  The  judgment  being  adverse  to  said  Mrs. 
Massey,  she  brought  the  case  here  upon  error.  Opinion  states 
the  case. 

W/n.  P(f tricky  for  plain tiflf  in  error. 

A.  C.  Braxton  and  W.  L,  Yancey^  for  defendant  in  error. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

For  the  purposes  of  this  case  it  is  only  necessary  to  state, 
that  the  Virginia  Land  and  Loan  Company,  on  the  10th  day  of 
October,  1891,  filed  its  answer  to  the  effect  that  John  E.  Mas* 
sey  is  the  subscriber  and  owner  of  fifty  shares  of  its  capital 
stock  on  which  he  has  paid  $800,  leaving  $4,200  still  due,  ac- 
cording to  the  terms  of  its  constitution  and  by-laws,  and  that 
the  respondent  has  no  other  property  of  the  said  John  E.  Mas- 
sey in  its  possession  or  under  its  control. 

On  the  11th  day  of  May,  1892,  the  said  John  E.  Massey  filed 
his  answer,  sworn  to  and  subscribed  by  him,  stating  that  the 
stock  in  the  Virginia  Land  and  Loan  Company  belonged  not 
to  him,  but  to  his  wife,  Mrs.  Mattie  E.  Massey,.  who  ;bough|; 
and  paid  for  it  long  before  the  service  of  the  garnishee,  and  to 
whom  said  company  was  directed  to  transfer  it,  and  that  it 
does  not  now  stand  on  the  books  of  that  company  in  her  name, 
is  not  the  fault  of  himself  or  of  Mrs.  Massey,  but  of  the  com- 
pany. 

And  on  the  16th  of  May,  1892,  Mrs.  Massey  filed  her  peti- 
tion of  interpleader  as  follows:    "The  petition  of  Mattie  E. 
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Massey  represents  that  the  fifty  shares  of  the  stock  of  the  Vir- 
ginia Land  and  Loan  Company,  mentioned  in  the  proceedings, 
do  not  belong  to  the  garnishee  debtor,  but  do  belong  to  her, 
and  that  she  bought  and  paid  for  it,  and  the  shares  were  as- 
signed to  her  on  the  22d  day  of  October,  1890."  The  follow- 
ing  is  the  certificate  (No.  330)  with  the  assignment  endorsed  : 

"  This  is  to  certify  that  John  E.  Massey  has  this  day  sub- 
scribed to  fifty  shares  of  the  capital  stock  of  the  Virginia  Land 
and  Loan  Company,  on  the  terms  and  conditions  set  forth  in 
the  constitution  of  said  company,  transferable  only  on  the  book 
of  the  company  in  person  or  by  attorney  on  surrender  of  this 
certificate ;  and  paid  to  the  treasurer  of  said  company  one  hun- 
dred dollars  in  full  of  the  membership  fee  and  first  instalment 
thereon  of  one  dollar  per  share,  and  will  be  entitled  to  a  cer- 
tificate for  said  stock  when  fully  paid  for  according  to  the  con- 
stitution." Across  the  face  of  which  paper  there  was  in  print 
the  following  words  and. figures:  "Shares  $100,  each."  On 
the  back  of  the  paper  were  the  following  words  and  figures  : 
*'  For  value  received,  I  assign  the  within  to  Mrs.  Mattie  E. 
Massey. 

[Signed.]  "  JOHN  E.  MASSEY.'* 

The  proceedings  in  these  causes  having  been  commenced  in 
the  circuit  court  of  Rockingham  county  were,  for  cause,  re- 
moved to  the  circuit  court  of  Augusta  county,  where  the  judg- 
ment complained  of  was  rendered. 

At  the  trial  the  plaintiffs  demurred  to  the  evidence  intro- 
duced by  the  interpleader,  Mrs.  Mattie  E.  Massey,  who  joined 
in  the  demurrer. 

The  substance  of  the  evidence  in  the  demurrer  is  this:  W. 
H.  Koble,  trustee  of  said  John  E.  Massey 's  first  wife,  testified 
that  in  the  latter  part  of  August,  or  the  first  part  of  Septem- 
ber, 1890,  at  the  request  of  said  Massey,  he  called  on  Mr. 
Fifer,  clerk  of  the  Virginia  Land  gnd  Loan  Company,  in 
Staunton,  and  told  him  that  Mr.  Massey  had  requested  him  to 
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call  and  have  the  stock  then  standing  in  his  name  on  the  com- 
pany's booWs  transferred  to  his  wife,  the  interpleader,  and  to 
show  his  authority,  he  read  to  Fifer  a  letter  from  Mr.  Massey, 
which  hud  been  destroyed,  and  that  no  one  had  spoken  to  or 
coramunicated  with  witness  on  the  subject  prior  to  the  service 
of  the  garnishee  on  the  company.  Counsel  for  the  interpleader 
also  showed  to  the  witness  the  paper  heretofore  mentioned, 
purporting  to  be  the  certificate  (No.  330)  of  stock  given  to 
Mr.  Massey  by  the  company,  dated  May  6,  1890,  with  the  en- 
dorsement thereon  of  the  assignment  to  Mrs.  Mattie  E.  Mas- 
sey by  Mr.  Massey,  and  was  asked  by  the  said  counsel  in 
whose  handwriting  the  endorsement  of  assignment  was.  To 
this  question  and  the  answer,  which  was  that  it  was  in  the 
handwriting  of  said  John  E.  Massey,  the  counsel  for  the  de- 
fendants in  error  objected,  but  the  court  overruled  the  objec- 
tion, and  they  excepted  to  the  ruling  of  the  court.  Thereupon 
the  said  certificate,  with  the  endorsements  thereon,  were  read 
to  the  jury  as  evidence  for  the  interpleader;  and  she  rested 
her  case. 

The  defendants  below  introduced  Fifer,  who  testified  that 
he  was  the  book-keeper  from  the  latter  part  of  May,  1890, 
and  the  secretary  and  treasurer  of  the  company  from  either 
January  or  July,  1891,  and  that  there  was  standing  on  the 
books,  at  the  time  of  his  testifying,  fifty  shares  of  its  capital 
stock  in  the  name  of  John  E.  Massey,  who  subscribed  for  the 
same,  and  that  so  far  as  the  books  and  receipts  of  the  company 
show,  and  us  the  witness  knew,  said  John  E.  Massey  was  still 
the  owner  of  the  said  shares  of  stock.  The  witness  then  pro- 
duced a  paper  which  he  said  was  the  original  subscription  of 
John  E.  Massey  to  the  stock,  in  the  words  and  figures  follow- 
ing, to  wit : 

"  No  agent  has  authority  to  vary  terms  of  this  subscription, 
or  collect  money.  Make  all  checks  payable  to  W.  L.,  Waters, 
Jr.,  treasurer." 

"  I,  John  E.  Massey,  of  P.  O.  Richmond  city  and  State  of 
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Virginia,  do  hereby  subscribe  to  fifty  shares  of  the  capital 
stock  of  the  Virginia  Land  and  Loan  Company,  of  Staunton, 
Virginia,  on  the  terms  and  conditions  set  forth  in  the  consti- 
tution of  said  company,  receipt  of  a  copy  of  which  I  do  herebj- 
acknowledge,  and  I  hereby  recognize  and  abide  by  all  of  the 
provisions  of  said  constitution,  or  any  legal  amendment  thereof, 
and  the  same  is  hereby  made  the  basis  and  a  part  of  this  con- 
tract between  me  and  said  company  this  30th  day  of  April, 
1890. 
[Signed]  JOHN  E.  MASSEY, 

Subscriber.*^ 

Across  the  face  of  this  paper  was  stamped  in  pink  ink  and 
large  letters  the  following  words:  "  See  notice  on  back  made 
part  of  this  contract."  The  notice,  however,  is  omitted,  as  it 
can  have  no  bearing  on  any  question  raised  in  this  case. 

The  witness  also  stated  that  the  stock  subscribed  for  was  the 
same  stock  for  which  certificate  No.  330,  hereinbefore  set  forth, 
was  issued;  and  that  from  the  date  of  said  subscription  up 
to  the  time  of  the  service  upon  the  company  of  the  garnishees, 
to  wit:  September  10,  1891,  the  stock  stood  upon  the  com- 
pany's books  in  the  name  of  the  said  John  E.  Massey,  and 
that  the  monthly  instalments  falling  due  thereon,  arnounting 
to  $50  per  month,  were  regularly  paid  by  checks  of  said  John 
E.  Massey;  that  witness  had  no  recollection  whatever  of  Mr: 
Koble  having  spoken  to  him  of  the  transfer  of  the  stock  to 
Mrs.  Massey  until  after  September  10,  1891;  that  he  could  not 
have  transferred  said  stock  on  the  request  of  Koble,  because 
the  terms  and  conditions  provided  for  by  the  by-laws  of  the 
company  for  the  transfer  of  same  had  not  been  complied  with. 
The  witness  thereupon  produced  a  cojiy  of  said  by-laws  and 
read  therefrom  the  following: 

"  Section  6.  Assignment  of  stock. — Stock  in  this  company, 
on  which  all  fines  and  other  charges  have  been  fully  paid,  may 
be  transferred  by  the  owner  thereof  to  any  other  person  corn- 
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petent  to  hold  stock  in  this  company,  upon  the  payment  to  the 
company  of  25  cent:^  per  share,  and  the  transferee  shall  be  en- 
titled to  the  same  privileo^es  and  subject  to  the  same  liabilities 
as  the  original  owner.  No  stock  shall  be  transferred  on  the 
company's  books  except  as  above  provided.  The  person  in 
whose  name  the  stock  stands  on  the  company's  books  shall  be 
deemed  the  owner  thereof  as  regards  the  company." 

The  witness  testified  that  the  25  cents  fee  had  never  befen 
paid  by  Mrs.  Mas-ey  nor  by  any  one  else,  and  that  the  original 
certificate  of  stock  had  never  been  returned  to  the  company ; 
that  the  payments  had  all  been  made  by  Mr.  Massey's  checks, 
and  the  receipts  made  oft  in  his  name  and  sent  to  him ;  that  a 
meeting  of  the  stockholders  of  the  company  was  held  on  the 
12th  of  August,  1891,  notice  whereof  was  mailed  to  Mr.  Mas- 
sey as  one  of  the  stockholders;  that  the  fifty  shares  were  all 
the  stock  ever  owned  by  him  in  the  company;  that  he  ap- 
peared at  the  meeting  as  such  stockholder,  s:iid  uothinj^  at  that 
time  about  having  assigned  the  stock,  or  that  he  held  a  proxy 
therefor;  that  in  October,  1891,  he  called  at  the  company's 
office  and  asked  witness  to  show  him  his  stock  account,  which 
he  did ;  that  Mr.  Massey  examined  it,  stated  to  witness  that  he 
wished  the  stock  put  in  his  (Massey's)  wife's  name;  that  wit- 
ness declined  to  do  so,  explaining  that  the  company  had  been 
garnisheed  for  the  stock ;  that  Mr.  Massey  remarked  that  it 
ought  to  have  been  in  his  wife's  name  before  that,  but  did  not 
ask  why  it  had  not  been  transferred  to  her,  nor  express  sur- 
prise that  it  had  not  been  done;  that  witness  advised  that  Mr. 
Massey  should  put  in  a  withdrawal  notice  for  the  stock  so  as 
to  prevent  fines  being  charged  up  against  it,  and  that  on  that 
Mr.  Massey  gave  notice  to  withdraw  the  stock.  The  witness 
further  said  that  after  he  explained  why  the  stock  could  not 
then  be  transferred  on  the  company's  books  to  Mrs.  Massey, 
he  (Mr.  Massey)  said  nothing  more  about  it;  that  Mrs.  Massey 
never  had  claimed  the  stock,  so  far  as  witness  know,  from  the 
company  or  any  of  its  officers,  either  verbally  or  in  writing. 
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The  witness  then  produced  the  minutes  of  the  stockholders' 
meeting  of  August  12,  1891,  which  showed  that  on  motion  of 
Mr.  Braxton,  the  said  John  E.  Massey  was  elected  chairman  of 
the  meeting.  Other  witnesses  testified  that  Mr.  Massey  was 
present  at  said  meeting  and  presided  over  it,  and  that  nothing 
was  said  about  his  being  proxy  for  any  one  else.  This  was  all 
of  the  evidence. 

The  circuit  court,  on  the  8th  day  of  June,  1892,  decided  in 
favor  of  the  demurrants,  and  ordered  that  the  sheriff  should 
receive  from  the  Virginia  Land  and  Loan  Company  the.  said 
fifty  shares  and  sell  the  same,  and  out  of  the  proceeds  pay  the 
costs  of  the  garnishee  proceedings,  and  the  costs  of  the  sale, 
and  distribute  the  residue  equally  between  the  plaintiffs  afore- 
said. To  this  order  the  interpleader,  Mrs.  Massey,  by  her  at- 
torney, excepted,  and  the  case  is  here  on  a  writ  of  error  and 
supersedeas. 

Upon  mature  consideration,  and  after  giving  the  plaintiff  in 
error  the  full  benefit  of  the  rule  of  decision  pertaining  to  de- 
murrers to  evidence,  we  are  of  opinipn  that  the  judgment  com- 
plained of  is  without  any  error  prejudicial  to  the  plaintiff  in 
error. 

It  is  settled  law  in  this  State,  that  all  postnuptial  settlements 
are  presumed  to  be  voluntary,  and  that  the  burden  of  proving 
they  were  made  upon  valuable  consideration,  is  upon  those 
claiming  under  them;  that  recitals  in  such  settlements  are  evi- 
dence against  persons  claiming  under  the  settler,  but  not  against 
creditors  of  the  settler  contesting  the  validity  of  the  settlement ; 
and  that  when  husband  and  wife  are  both  parties  to  the  suit 
and  interested  in  the  result,  neither  is  competent  to  testify  in 
the  case.  Blow  v.  Maynard^  2  Leigh,  29;  Perry  v.  Ruby,  81 
Va.,  317 ;  DeFarges  v.  Ryland,  87  Va.,  404. 

And  if  a  husband  is  incompetent  to  testify  in  behalf  of  his 
wife,  it  is  clear  that  neither  his  verbal  nor  his  written  declara- 
tions can  be  plead  in  her  behalf  in  a  litigation  between  her 
and  his  creditors.     To  hold  otherwise  would  be  the  absurdity 
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of  holding  that  it  is  allowable  for  a  man  to  do  indirectly,  and 
without  the  sanction  of  an  oath,  what  he  is  not  allowed  to  do 
directly  with  the  sanction  of  an  oath. 

But  in  the  present  case  the  assignment  from  the  husband  to 
his  wife  was  not  a  post-nuptial  settlement,  but  a  bargain  and 
Bale  for  value  received,  from  him  to  her,  as  under  chapter  103, 
Code  1887,  she  had  the  same  power  to  contract,  with  reference 
to  her  separate  estate,  as  if  sole. 

If  this  be  true,  would  there  not  be  the  same  lack  of  proof 
of  the  assignment  and  of  a  valuable  consideration?  There  is, 
however,  no  evidence  in  the  record  even  tending  to  show  that 
Mrs.  Massey  possessed  any  separate  estate;  and  is  it  not  true 
that  the  sbitute  conferring  on  married  women  the  capacity  to 
contract  extends  only  to  such  of  them  as  possess  separate  es- 
tate? But  we  do  not  mean  to  decide  the  question  last  sug- 
gested, as  its  decision  is  not  necessary  to  a  proper  decision  of 
the  case  in  hand. 

For  the  plaintiff  in  error  it  is  contended  that  the  said  certi- 
ficate of  stock  passed  to  her  by  delivery,  and  that  possession 
thereof  is  prima  facie  evidence  of  delivery  to  and  ownership 
in  the  possessor,  it  appearing  that  the  certificate  of  stock  was 
in  the  possession  of  lier  counsel  and  by  whom  it  was  presented 
to  the  circuit  court.  We  have  not  the  least  hesitation  in 
holding  that,  under  the  peculiar  circumstances  of  the  case, 
M'hich  are  portrayed  by  the  evidence  in  the  record,  the  fact 
that  the  certificate  of  stock  was  in  the  possession  of  the  inter- 
pleader, or  in  the  possession  of  her  counsel,  and  was  by  her  or 
her  counsel  presented  to  the  trial  court,  possesses  not  the 
slightest  weight  or  tendency  towards  indicating  that  there  had 
been  a  bona  fide  assignment  of  said  certificate  by  the  garnishee 
debtor,  Mr.  Massey,  to  his  wife,  the  interpleader,  for  a  valuable 
consideration  anterior  to  the  service  of  the  garnishee  summons. 
The  relations  subsisting  between  the  parties  to  the  alleged  as- 
signment, the  stock  standing  on  the  books  in  the  name  of  Mr. 
Massey,  his  representation  thereof  in  the  meeting  of  the  stock- 
YoL.  xc— 80 
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holders  as  though  he  was  still  the  owner,  and  the  rules  of  the 
company  regulating  and  restricting  the  transfer  of  stock,  with 
which  he  was  well  acquainted,  and  other  significant  facts,  all 
combine  in  destroying  every  vestige  of  solid  ground  upon 
which  to  found  a  presumption  of  ownership  in  the  interpleader 
that,  under  different  cin-umstances,  might  possibly  arise  from 
the  possession  of  the  certificate.  For  these  reasons  we  are  of 
opinion  that  the  judgment  complained  of  is  clearly  without 
error,  and  that  the  same  must  be  affirmed. 

Lewis,  P.,  and  Fauntleroy,  J.,  dissented. 

Judgment  affirmed. 
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Coleman  v.  Commonwealth. 
March  22d,  1894. 

Criminal  Proceedings — Presence  of  accused. — It  is  the  well  established  prac- 
tice in  this  State  that  a  prisoner  accused  of  felony  must  be  arraigned 
and  plead  and  appear  in  person  in  all  the  subsequent  proceedin|2:s,  and 
the  fact  of  such  attendance  must  appear  upon  the  record.  Sondes  Case, 
83Va.,581. 

Error  to  judgment  of  circuit  court  of  Goochland  county, 
rendered  September  18,  1898,  affirming  judgment  of  county 
court  ot  said  county,  rendered  June  19,  1893,  whereby,  in  ac- 
cordance with  the  verdict  of  the  jury  upon  trial  of  au  indict- 
ment against  the  plaintiff*  in  error,  James  Coleman,  for  murder 
in  the  first  degree,  he  was  sentenced  to  be  hanged.  Opinion 
states  the  case. 

Wm.  3f.  Justice^  Jr.\  R.  V.  Marye^  and  A.  X.  Monteiro^  for 
plaintiff^  in  error. 

Attorney- General  R.  Taylor  Scotty  for  commonwealth. 

Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

The  record  discloses  that  James  Coleman,  the  plaintiff*  in 
error,  was  indicted  in  the  county  court  of  Goochland  county 
on  the  20th  day  of  February,  1893,  for  the  murder  of  Rober- 
sou  Winston  on  the  25th  day  of  November,  1892,  in, the  said 
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county.  And  on  the  same  day,  to  wit,  at  a  court  held  for 
Goochland  county,  at  the  court-house  of  said  county,  on  the 
20th  day  of  February,  1893,  James  Coleman,  who  was  this 
day  indicted  by  the  grand  jury  for  murdar,  was  this  day  set  to 
the  bar  in  custody  of  the  jailer  of  this  county,  and,  being 
thereof  arraigned,  pleaded  not  guilty  to  the  -said  indictment ; 
whereupon,  for  reasons  appearing  to  the  court,  the  trial  in  this 
case  is  ordered  to  be  continued  until  the  third  day  of  March 
court  next,  at  the  prisoner's  costs,  and  the  prisoner  remanded 
to  jail.  And  at  another  day,  to  wit,  at  a  county  court  held  for 
Goochland  county,  at  the  court-house,  &c.,  on  the  3d  day  of 
March,  1893,  for  reasons  appearing  to  the  court,  the  trial  of 
this  case  is  ordered  to  be  continued  until  the  first  day  of  April 
court  next,  at  the  costs  of  the  prisoner.  And  at  another  day, 
to  wit,  at  a  county  court  held  for  the  said  county  of  Gooch- 
land, at  the  court-house,  on  Monday,  the  17th  day  of  April, 
1893,  the  prisoner,  James  Coleman,  was  set  to  the  bar  in  cus- 
tody of  the  sherift  of  this  county,  &c. 

The  record  in  this  case  is  fatally  deficient  in  what  the  law 
prescribes  as  essentially  necessary  to  be  stated,  that  the  pris- 
oner was  present,  in  person,  in  the  county  court  of  Goochland, 
on  the  3d  day  of  March,  1893,  when,  "  for  reasons  appearing 
to  the  court  the  trial  of  this  case  is  ordered  to  be  continued 
until  the  first  day  of  April  court  next,  at  the  costs  of  the  pris- 
oner." In  Sperry's  Case,  9  Leigh,  624,  Judge  Lomax  said: 
'•  In  this  record  it  is  stated  that  on  the  29th  of  September,  1837, 
the  accused  was  led  to  the  bar  in  custody  of  the  keeper  of  the 
jail,  and,  thereupon,  was  arranged  and  pleaded ;  and  on  his . 
motion  the  cause  was  continued  till  the  first  day  of  the  next 
term,  and  thereupon  he  was  remanded  to  jail.  And  after- 
wards, at  a  circuit  court,  &c.,  held  on  the  27th  of  April,  1838, 
came  as  well  the  attorney  for  the  commonwealth,  as  the  pris- 
oner by  his  attorney,  and  thereupon  came  a  jury,  &c.  An  ap- 
pearance by  attorney  cannot  imply  that  the  prisoner  was  per- 
sonally present  in  court ;  and  therefore  the  record  is  deficient  in 
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what  the  law  regards  as  essential  to  be  stated  in  such  a  case.  For 
this  error,  therefore,  the  judgment  must  be  reversed  and  a  venire 
facias  de  novo  awarded.  The  well  established  practice  in  Eng- 
land and  in  this  State  is,  that  a  prisoner  accused  of  felony  must 
be  arraigned  in  person,  and  plead  in  person;  and,  in  all  sub- 
sequent proceedings,  it  .is  required  that  he  shall  appear  in  per- 
son." *'  And  the  fact  of  such  attendance  should  appear  upon 
the  record."  Chitty  Cri.  Law,  411,  414;  see  Bond's  Case,  80 
Va.;  and  Shelton's  Case^  89  Va.,450;  Hooker's  Case^  18  Gratt., 
768.  In  the  record  in  the  case  at  bar,  it  does  not  even  appear 
that  the  prisoner  was  present  by  attorney;  or  that  there  was 
even  a  motion  for  the  continuance  of  the  case  which  was 
ordered  by  the  court  in  the  absence  of  the  prisoner.  There 
are  other  errors  assigned  in  the  petition  in  this  case;  but  as 
the  case  must  be  remanded,  for  the  reasons  already  stated,  we 
deem  it  unnecessary  to  consider  them.  The  judgment  com- 
plained of  is  wholly  erroneous  and  the  same  is  reversed  and 
annulled,  the  verdict  set  aside,  and  the  case  remanded  for  a 
new  trial. 

Judgment  reversed. 
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Smyths  v.  Smythe. 

March  22d,  1894. 

1.  Wills — Construdion — Power  to  sell. — ^Testator  bequeaths  his  estate  to  bis 

two  sisters  for  their  lives,  with  power  to  sell  if  they  deem  it  desirable, 
but  desires  them  to  reinvest  or  loan  the  proceeds  in  some  safe  manner 
and  avoid  consuming  the  principal ;  and  at  the  death  or  marriage  of 
both,  any  property  remaining  to  go  to  his  adopted  son :  held^  the  be- 
quest gives  the  sisters  not  an  absolute  fee  simple,  but  only  a  life  estate, 
with  a  valid  limitation  over  to  the  adopted  son. 

2.  iD^yi— Restraint  of  marridge. — A  condition  in  such  a  devise  to  testator's 

sisters  that  they  are  to  remain  sole,  and  that  in  case  of  either  marryingi 
the  property  shall  thenceforth  be  enjoyed  by  the  one  remaining  sole, 
held  null  and  void  as  placing  a  restraint  upon  marriage. 

Appeal  from  decree  of  circuit  court  of  Tazewell  county, 
rendered  December  9, 1892,  in  a  chancery  cause  wherein  Kate 
A.  Smythe  was  complainant  and  Mattie  R.  Smythe,  James 
O'Keefe,  Mary  S.  O'Keefe,  and  Claude  Allison,  an  infant,  were 
defendants.  The  complainant  regarding  the  decree  of  the  cir- 
cuit court  as  adverse,  appealed.     Opinion  states  the  case. 

Henry  ^  Graham^  for  appellant. 

J.  H.  Stuart,  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  suit  is  a  friendly  suit,  instituted  to  obtain  a  judicial  con- 
struction of  the  last  will  and  testament  of  Caroline  H.  Peery, 
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deceased,  and  for  the  ratification  and  confirmation  by  the  court 
of  a  provisional  contract  for  the  sale  of  the  real  estate  devised 
by  the  said  will. 

The  will  is  as  follows:  "I  give  and  bequeath  unto  my  two 
sisters,  Kate  A.,  and  Mattie  R.  Smythe,  all  my  estate  of  every 
kind,  both  real  and  personal,  of  which  I  may  die  seized,  to  be 
by  them  used  and  enjoyed  during  their  natural  lives.  But  the 
benefits  of  this  bequest  are  to  continue  to  my  said  two  sisters 
upon  the  condition  that  they  shall  remain  sole.  Should  either 
marry,  the  said  property  so  bequeathed  as  aforesaid,  shall 
thenceforth  be  possessed  and  enjoyed  by  such  one  as  shall  re- 
main sole.  The  use  and  enjoyment  of  said  property  shall  be 
unrestricted  to  my  said  t\yo  sisters  during  their  natural  lives 
should  they  remain  sole,  carrying  with  such  use  and  enjoy- 
ment the  right  to  sell  and  convey  said  real  estate  should  they 
find  it  desirable  to  do  so;  but  I  desire  that  they  shall  reinvest 
or  loan  the  proceeds  of  such  sale  in  some  safe  manner,  and,  as 
far  as  possible,  avoid  the  consumption  of* the  principal;  and  at 
the  death  of  my  two  sisters,  or  the  marriage  of  both,  I  desire 
whatever  of  my  estate  may  remain,  shall  vest  in  and  become 
the  property  of  the  little  boy,  Claude  Allison,  whom  I  have 
adopted." 

The  bill  of  complainant  states  that,  on  the  Ist  day  of  Octo- 
ber, 1892,  they,  the  said  Kate  A.  Smythe  and  Mattie  R.  Smythe, 
as  devisees  of  the  said  tesbitrix,  under  the  discretion  given  to 
them  in  the  said  will,  contracted  to  sell  the  said  real  estate  so 
devised  to  them  as  aforesaid,  to  James  O'Keefe  and  Mary  S. 
O'Keefe  "for  a  good,  and  indeed,  an  excellent  i)rice,  and  they 
pray  that  the  said  sale  may  be  ratified  and  confirmed  by  the 
court." 

The  circuit  court,  in  the  decree  appealed  from,  held  that  the 
lievisees,  Kate  A.  Smythe  and  Maitie  R.  Smythe,  bad  the  right 
to  sell  and  convey  the  land  to  the  purchasers,  James  O'Keefe 
and  Mary  S.  O'Keefe,  as  set  out  in  the  written  contract  exhi- 
bited with  the  bill,  and  decreed  the  confirmation  of  the  said 
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sale.  And  also,  that  the  condition  placed  upon  the  devise  in 
restraint  of  marriage  is  null  and  void.  Of  which  said  points  in 
the  decree  there  is  no  complaint.  The  court,  in  its  said  de- 
cree, decided  that  Kate  A.  Smjthe  and  Mattie  R.  Smythe  take 
under  the  will  only  a  life  estate,  and  do  not  take  an  absolute 
fee  simple  estate  in  the  real  estate  devised  by  the  will ;  and 
that  the  limitation  over  to  the  adopted  child  of  the  testatrix, 
Claude  Allison,  is  good.  That  this  case  is  distinguished  from 
the  cases  of  May  v.  Joynes^  ^c,  20  Gratt,  and  Cole  v.  Gole^  79 
Va.,  and  that  line  of  cases,  in  that  the  intention  of  the  testa- 
trix, as  gathered  from  the  language  of  the  will,  construed  as  a 
whole,  is  manifest  and  express  to  give  only  a  life  estate  to  her 
two  sisters  and  devisees,  Kate  A.  Smythe  and  Mattie  R 
Smythe,  coupled  with  the  power  of  sale  and  reinvestment  or 
loan;  and  the  right  to  sell  and  reinvest  in  some  safe  manner  is 
coupled  with  the  behest  that,  as  far  as  possible,  the  consump- 
tion of  the  principal  shall  be  avoided.  And  the  specific  direc- 
tion to  reinvest  or  loan  the  proceeds  of  the  sale  of  the  real 
estate  (if  made  at  all)  clearly  intends  not  to  vest  the  proceeds 
of  sale  or  any  part  of  it,  in  the  said  devisees  absolutely,  but 
only  for  their  natural  lives,  with  remainder  in  fee  to  the  little 
boy,  Claude  Allison,  the  adopted  child  of  the  testatrix. 

"We  are  of  opinion  that  the  construction  of  the  will  by  the 
circuit  court,  as  aforesaid,  is  just  and  proper.  In  the  case  of 
May  V.  Joynes  the  limitation  or  remainder  over  of  whatever 
may  remain  at  her  death  followed  the  devise,  with  power  of 
unrestricted  and  unlimited  disposal,  in  any  manner,  by  deed 
or  will,  and  expressly  subject  to  debts  or  legacies  of  the  first 
taker;  but  in  Mrs.  Peery's  will  the  estate  is  given  for  use  and 
enjoyment  during  the  natural  lives  of  the  devisees,  with  the 
power  of  sale  coupled  with  the  direction  of  the  testatrix,  that 
"they  shall  reinvest  or  loan  the  proceeds  of  such  sale  in  some 
safe  manner,  and,  as  far  as  possible,  avoid  the  consumption  of 
the  principal;  and  at  the  death  of  my  two  sisters,  or  the  mar- 
riage of  both,  I  desire  whatever  of  my  estate  may  remain  (so 
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invested  or  loaned  in  some  safe  manner)  shall  vest  in  and  be- 
come the  property  of  the  little  boy,  Claude,  whom  I  have 
adopted." 

We  do  not  think  that  a  just  and  fair  construction  of  this 
will  will  defeat  the  expressed  and  indisputable  intention  of  the 
testatrix,  by  holding  that  the  legal  operation  of  the  terms  of  the 
will  gives  to  the  devisees  an  absolute  estate  in  fee  simple;  non 
obstanto  "  the  plain  intention  to  the  contrary  appearing  by  the 
will  itself."  It  is  plainly  provided  in  the  will  that  the  devi- 
sees— the  two  sisters  ot  the  testatrix — shall  enjoy  and  consume 
the  rents  and  profits  of  the  land  devised,  or  if  sold,  use  the 
interest  of  the  proceeds  of  sale,  which  shall  be  reinvested  or 
loaned  in  some  safe  manner  so  as  to  avoid,  as  far  as  the  con- 
tingences  of  life  and  experience  will  make  it  possible,  the  con- 
sumption or  diminution  of  the  principal,  which,  at  the  death 
of  the  said  devisees,  shall  vest  in  and  be  the  property  of  the 
remainderman,  Claude  Allison.  The  fund  is  a  large  one — 
$9,325 — and  will  afford  ample  support  to  the  two  unmarried 
sisters  and  devisees  of  the  testatrix  for  their  natural  lives. 

The  other  details  of  the  decree  are  not  complained  of;  and 
our  judgment  is  to  affirm  the  decree  of  the  circuit  court  of 
Tazewell  appealed  from. 


Lbwis,  p.,  and  Richardson,  J.,  dissented. 
Decree  affirmed; 
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HoTOHKiss  V.  Grattan,  Judgb. 

March  22d,  1894. 

Mandamus — Jurisdiction — Answer, — Code,  section  3094,  providing  that  a 
writ  of  mandamus  shall  issue  and  be  tried  at  the  place  of  session  of  this 
court  at  which  writs  of  error  to  such  court  are  to  be  tried,  hdd,  con- 
trolling as  to  the  place  where  the  jurisdiction  in  the  present  case  is  to 
be  exercised. 

Application  for  a  writ  of  mandamus. 

J.  B.  Stephenson,  W.  Liggett,  J.  A.  Alexander,  and  F.  B.  Ken- 
nedy, for  applicant. 

W,  E.  Oraig,  and  Patrick  ^  Gordon,  for  respondent 
Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  an  application  by  Jed  Hotchkiss  and  others,  in  the 
original  jurisdiction  of  the  court,  for  a  mandamus  to  compel  the 
Honorable  Charles  Grattan,  judge  of  the  hustings  court  of  the 
city  of  Staunton,  to  issue  a  writ  for  a  special  election  upon  the 
question  of  granting  or  not  granting  liquor  license  in  the  said 
city,  pursuant  to  the  provisions  of  chapter  25  of  the  Code. 

It  appears  from  the  petition  and  accompanying  papers  that 
the  petitioners  applied  by  petition  to  the  said  court,  on  the  10th 
of  January  last  past,  for  the  issuance  of  a  writ  for  such  an  elec- 
tion, which  was  refused. 
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An  answer  of  the  defendant,  the  Honorable  Charles  Grattan, 
judge  as  aforesaid,  was  filed  at  the  same  time  that  the  petition 
in  this  court  was  filed,  in  which  the  right  of  the  petitioners  to 
the  writ  is  controverted  at  length. 

When  the  petition  was  ofl^ered  at  the  bar,  a  doubt  was  ex- 
pressed from  the  bench  as  to  the  jurisdiction  of  the  court  to 
take  cognizance  of  the  case  at  this  place  of  session ;  and  this 
doubt  has  been  confirmed  by  a  subsequent  examination  of  the 
statute,  which  enacts  as  follows :  "  Writs  of  prohibition  or  man- 
damus  from  the  Court  of  Appeals  to  any  court  shall  issue  and 
be  tried  at  the  place  of  session  of  said  Court  of  Appeals  at 
which  writs  of  error  to  such  court  are  to  be  tried."  Code,  sec. 
8094.  And  section  8091  provides  that  the  court  at  its  session 
at  Staunton  shall  hear  and  determine  all  appeals  and  writs  of 
error  which  may  be  brought  to  the  court  from  or  to  decrees  or 
judgments  of  certain  courts,  including  the  hustings  court  of 
the  city  <»f  Staunton.  So  that  while  jurisdiction  to  issue  writs 
of  mandamus  is  conferred  upon  this  court,  in  general  terms,  by 
section  3086,  the  place  or  places  at  which  the  proceedings  must 
be  commenced  is  prescribed  by  section  3094. 

No  doubt  a  case  which  is  regularly  on  the  docket  at  one 
place  of  session  may  be  transferred  to,  and  heard  at  another 
place  of  session,  under  the  provisions  of  section  3093;  but 
this  is  not  in  conflict  with  section  3094.  Nor  is  there  any- 
thing in  Clay  v.  Ballard^  87  Va.,  787,  that  bears  upon  the 
present  case.  There  it  was  said  that  the  legislature  has  con- 
ferred upon  this  court  unrestricted  original  jurisdiction  to  issue 
the  writ  according  to  the  principles  of  the  common  law;  but 
the  place  at  which  the  jurisdiction  is  to  be  exercised  is  regu- 
lated, not  by  the  common  law,  but  by  the  statute ;  and  if  it  be 
"  necessary  to  prevent  a  failure  of  justice  "  that  the  court  shall 
have  jurisdiction  to  issue  the  writ  at  any  place  of  session,  re- 
gardless of  the  locality  from  which  the  case  comes,  that  it  is  a 
matter  for  the  consideration  of  the  legislature. 

It  is  contended,  however,  that  the  defendant  has  waived  the 
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right  to  object  to  the  jurisdiction  by  filing  his  answer  without 
raising  the  question  of  jurisdiction,  and  it  is  insisted  that  the 
right  can  be  waived,  because  "  the  only  reason  for  section  3094 
is  for  the  benefit  or  convenience  of  the  defendant."  Whatever 
may  have  been  the  object  of  the  enactment,  the  language  is 
clear  that  the  writ  "  shall  issue  and  be  tried  "  at  the  place  pre- 
scribed. Without,  however,  deciding  whether  the  provision  of 
the  statute  can  be  waived  as  respects  the  place  at  which  the  pro- 
ceeding is  to  be  instituted,  it  is  enough  to  say  that  the  petition 
in  the  present  case  was  filed  subject  to  the  opinion  of  the 
court  as  to  the  true  construction  of  the  statute ;  and  that  being 
adverse  to  the  supposed  right  to  file  the  petition  here,  it  fol- 
lows that  the  petition  must  be  dismissed.  Its  dismissal,  how- 
ever, will  be  without  prejudice  to  the  petitioners'  right  to 
hereafter  apply  for  the  writ  at  Staunton,  if  they  shall  be  so 
advised. 

Mandamus  denied. 
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Grinberg  &  Morris  v.  Singerman. 

March  22d,  1894. 

Attachmknto — Where  returnable, — Under  Code,  J  2964  and  J  2965,  attach- 
ments must  be  made  returnable  to  a  term  of  the  court  wherein  the  same 
is  pending.     Craig  v.  WiUiams,  ante,  p.  500. 

Argued  at  Wytheville.    Decided  at  Richmond. 

Appeal  from  decree  of  the  corporation  court  of  the  city  of 
Roanoke,  rendered  March  21, 1891,  in  a  suit  in  equity  wherein 
Grinberg  &  Morris  were  plaintiffs  and  Singerman  &  Rothman 
were  defendants.     Opinion  states  the  case. 

S.  Griffin^  for  appellants. 

Penn  ^  Cocke^  for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  an  attachment  in  equity  in  the  corporation  court 
of  the  city  of  Roanoke.  The  attachment  was  issued  in  a 
pending  suit  under  section  2964  of  the  Code,  and  was  made 
returnable  to  January  rules,  1891.  Depositions  were  taken, 
and  at  the  hearing  the  bill  was  dismissed. 

Two  questions  have  been  raised  in  this  court,  but  it  will  be 
necessary  to  consider  one  only ;  and  that  is  as  to  the  validity 
of  the  attachment. 
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Section  2965  of  the  Code  provides  that  any  attachment  is- 
sued under  section  2964,  or  any  other  section  of  chapter  141, 
if  issued  in  a  pending  suit,  *•  shall  be  returnable  to  a  term  of 
the  court  in  which  the  same  is  pending."  Prior  to  the  enact- 
ment of  the  Code  the  statute  authorized  such  an  attachment 
to  be  made  returnable  to  a  term  of  the  court  or  to  a  rule  day  ; 
but  as  the  latter  provision  was  left  out  of  the  Code,  the  effect 
was  to  vitiate  the  attachment  issued  in  the  present  case,  on  the 
principle  that  process  made  returnable  to  a  day  which  is  not 
a  legal  return  day,  is  void.     Kyles  v.  Ford^  2  Rand.,  1. 

This  subject  was  considered  in  the  recent  case  of  Crauj  v. 
Williams,  ante,  p.  500,  in  which  case  it  was  held  that  under  the 
Code,  changing  the  previous  law,  there  is  no  lawful  authority 
for  making  an  attachment  issued  in  a  pending  suit  returnable 
to  rules;  and  nothing  need  be  added  to  what  was  there  said. 

The  result  is  that  as  the  foundation  of  the  present  suit  was 
a  void  attachment,  there  is  no  error  in  the  decree  dismissing 
the  bill. 

Decree  affirmed. 
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Saunders  v.  Lipscomb. 

March  22d,  1894. 

1.  Judgments   Confessed — Statute — Common   law. — Though   Code,    \  3233, 

provides  that  in  any  tuit  defendant  may  confess  judgment  in  the  clerk's 
office,  Jieldf  a  judgment  there  confessed  is  not  invalid  because  there  was 
no  mii  pending  and  no  previous  process  issued,  as  judgments  by  confes- 
sion existed  at  common  law  whereof  the  statute  is  mainly  declaratory, 
and  only  substantial  compliance  is  required  to  validate  such  a  judgment. 
Brockenbrougk  v.  Brockenbrottgh,  31  Gratt.,  509. 

2.  Idem — Minute  book. — Code,  i  3283,  requiring  clerk  to  enter  in  his  order  or 

minute  book  a  judgment  confessed  in  his  office,  Jield  directory  only, 
and  his  failure  to  do  so  does  not  invalidate  the  judgment.  Skadrach  v. 
Woolfolk,  32  Gratt.,  707. 

Appeal  from  decree  of  circuit  court  of  King  William 
county,  rendered  May  22,  1891,  in  the  chancery  suit  pending 
tlierein  under  the  short  style  of  Saunders  &  Son  against  Lips- 
comb and  others.  The  decree  being  favorable  to  the  defend- 
ants, C.  A.  Lipscomb  and  J.  S.  Moore,  creditors  of  H.  B. 
Lipscomb,  the  complainants,  Saunders  &  Son,  appealed.  Opin- 
ion states  the  case. 

George  P.  Hurd,  for  appellants. 

Shields  ^  Ntwton  and  H.  B.  Pollard^  for  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 
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This  is  an  appeal  from  a  decree  of  the  circuit  court  of  King 
William  county  pronounced  on  the  22d  day  of  May,  1891,  in 
the  chancery  suit  pending  therein  under  the  short  style  of 
Saunders  &  Sons  against  Lipscomb  and  others. 

The  complainants,  who  were  creditors  of  H.  B.  Lipscomb  by 
judgments  regularly  obtained,  April  30,  1890,  brought  their 
bill  to  enforce  the  liens  of  their  judgments  against  the  real 
estate  of  their  debtor,  and  also  to  have  set  aside  and  annulled 
a  judgment  confessed  July  23,  1889,  by  Thomas  Redd,  attor- 
ney in  fact  tor  H.  B.  Lipscomb,  in  favor  of  J.  S.  Moore  for 
$850,  with  interest  thereon  from  the  14th  of  May,  1889 ;  which 
judgment  was  confessed  in  the  clerk's  office  of  the  circuit  court 
of  King  William  county  under  and  by  virtue  of  a  power  of  at- 
torney duly  executed  and  acknowledged  by  said  H.  B.  Lips- 
comb, May  14,  1889,  to  said  Thomas  Redd,  attorney  as  afore- 
said, as  appears  from  a  copy  from  the  record  thereof,  attested 
by  the  deputy  clerk  of  said  county ;  and  also  to  set  aside  and 
annul  another  judgment  confessed  in  said  clerk's  office  on  the 
14th  day  of  April,  1890,  by  said  H.  B.  Lipscomb,  in  person,  to 
C.  A.  Lipscomb  for  the  sum  of  $730,  with  interest  and  costs. 

Of  the  first  mentioned  judgment  there  is  in  the  record  the 
following  memoranda :  *'  I  confess  judgment  in  favor  of  J.  S. 
Moore  for  the  sum  of  $350,  with  interest  from  May  14,  1889, 
till  paid  and  cost.  H.  B.  Lipscomb,  by  Thos.  Redd,  his  attor- 
ney in  fact." 

**  Virginia:  In  King  William  circuit  court,  clerk's  office, 
July  22, 1889. — The  foregoing  judgment  was  this  day  con- 
fessed betore  me  in  my  office  aforesaid.  Burnley  Taylor, 
Deputy  Clerk." 

It  was  agreed  in  a  writing  copied  into  the  record  and  signed 
by  the  counsel  of  both  parties,  that  "  no  memorandum  of  suit 
was  filed,  nor  any  declaration,  and  no  process  was  issued  against 
the  defendant  in  this  matter,  and  that  there  was  no  counsel  con- 
nected with  it,  and  that  the  above  is  a  full  copy  of  the  only 
paper  in  the  matter,  except  that  the  judgment  was  duly  entered 
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on  the  minute  book  of  the  court  in  vacation, '  Endorsed — The 
above  judgment  has  been  docketed  according  to  law.  Burn- 
ley Taylor,  Deputy  Clerk.' " 

Of  the  last  named  judgment  there  is  in  the  record  the  fol- 
lowing memoranda: 

'*In  King  William  circuit  court,  April  14,  1890:  C.  A. 
Lipscomb,  plaintiff,  v.  H.  B.  Lipscomb,  defendant.  Judgment 
confessed  in  the  clerk's  office  in  favor  of  the  plaintiff  for  seven 
hundred  and  twenty  dollars,  with  interest  thereon  to  be  com- 
puted at  the  rate  of  six  per  cent  per  annum  from  the  14th  day 
of  April,  1890,  till  paid,  and  the  costs.  Plaintiff's  costs  $6. 
An  extract.     Teste :  Burnley  Taylor,  Deputy  Clerk. 

"Endorsed. — The  above  judgment  has  been  docketed  ac- 
cording to  law. — Burnley  Taylor,  Deputy  Clerk." 

The  following  is  the  bond  on  which  said  judgment  was  con- 
fessed : 

**  One  day  after  date  I  promise  and  bind  myself,  my  heirs,  or 
assigns,  to  pay  to  Mrs.  C.  A.  Lipscomb,  her  heirs  or  assigns, 
the  just  and  full  sum  of  ($720)  seven  hundred  and  twenty 
dollars  for  services  from  January  1,  1883,  to  March  1,  1890,  as 
storekeeper  for  said  debt,  and  waive  the  benefit  of  my  home- 
stead and  all  other  exemptions  of  law.  Given  under  my  hand 
and  seal  this  1st  day  of  March,  189-.     H.  B.  Lipscomb.  (Seal)." 

"And  on  the  same  day:  In  King  William  circuit  court 
clerk's  office,  April  14,  1890 :  C.  A.  Lipscomb,  plaintiff,  v.  H. 
B.  Lipscomb,  defendant.  Tliis  day  the  plaintiff,  by  her  attor- 
ney, and  the  defendant  appeared  in  person.  Thereupon  the 
defendant  in  person  acknowledged  the  plaintiff's  action  for 
the  sum  of  seven  hundred  and  twenty  dollars  with  interest 
from  the  14th  day  of  April,  1890,  till  paid.  It  is  therefore 
considered  that  the  plaintiff  recover  of  the  defendant  the  sum 
of  seven  hundred  and  twenty  dollars,  with  interest  thereon  to 
be  computed  at  the  rate  of  six  per  cent  per  annum  from  the 
14th  day  of  April,  1890,  until  paid,  and  her  costs  about  her  suit 
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in  this  behalf  expended.  From  the  records.  A  copy — Teste: 
Burnley  Taylor,  Deputy  Clerk." 

In  reference  to  this  judgement  a  statement  of  facts  was  agreed 
to  by  the  counsel,  substantially  as  follows:  "H.  B.  Lipscomb's 
son  took  to  the  clerk's  office  in  said  county  the  bon<l  of  $720 
to  0.  A.  Lipscomb  whereon  was  endorsed  the  judgment  con- 
fessed before  a  justice  of  the  [)eace,  and  asked  that  it  be  dock- 
eted; but  being  tohl  it  was  not  a  judgment,  he  returned  it 
home  ;  whereupon,  on  the  14th  day  of  April,  1890,  H.  B.  Lips- 
comb himself  took  it  to  the  said  clerk's  office,  when  and  where 
Burnley  Taylor,  the  deputy  clerk  of  the  circuit  ct)urt  of  said 
county,  took  the  confession  of  judgment  aiid  endorsed  it  on 
the  bond.  And  it  was  further  agreed  that  there  was  no  mem- 
orandum of  suit  or  declaration,  or  any  other  paper  except  the 
bond  tiled  in  the  matter,  and  that  there  was  no  counsel  con- 
nected with  it." 

In  the  bill  these  two  judgments  were  assailed  and  asked  to 
be  set  aside  and  annulled  on  the  grounds,  first,  that  they  were 
confessed  by  II.  B.  Lipscomb  with  interest  to  hinder,  delay, 
and  defraud  his  creditors,  and  especially  the  complainants;  and, 
second,  that  they  were  not  confessed  in  any  pending  suit. 

J.  S.  Moore  and  C.  A.  Lipscomb  tiled  their  separate  answers 
denying  the  material  all  Citations  of  the  bill;  and  depositions 
were  taken  by  both  complainants  and  defendants.  At  the 
hearing  the  circuit  court  held  that  both  of  said  judgments  were 
valid  liens  on  the  real  estate  of  the  defendant,  H.  B.  Lijwcorab, 
and  the  complainants  brought  the  case  here  on  appeal. 

As  to  the  first  gnmnd  it  is  sufficient  to  say  that  the  record 
contains  not  a  particle  of  evidence  tending  to  establish  it,  bat 
on  the  contrary,  as  was  held  by  the  court  below  in  the  decree 
complained  of,  these  judgments  are  in  all  respects  fair  and  in 
good  faith,  and  are  sustained  by  valuable  considerations. 

The  second  ground  of  objection  which  has  already  been  de- 
cided by  this  court  in  Brockmbrough  v.  Brockenbroughy  81  Gratt, 
599,  and  in  Shadrack  v.  Woolfolk,  32  Gratt.,  707. 
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The  first  named  case  was  one  in  which  an  obligor  in  a  bond 
went  into  court  and  confessed  a  judgment  thereon  to  the  obligee 
no  suit  having  been  instituted.  This  court  held  that  the  judg- 
ment was  valid. 

In  that  case,  Burks,  J.,  in  pronouncing  the  opinion  of  the 
whole  court,  said:  "It  is  contended  that  the  judgment  is  void 
because  confessed  without  a  writ  being  issued.  It  was  con- 
fessed in  open  court,  the  court  haviug  jurisdiction  of  the  sub- 
ject; and  the  defendant  appeared  and  confessed  ju<lifment  in 
proper  person.  Such  a  judgment  is  not  void.  The  prime 
object  of  the  writ  is  to  notify  the  defendant  of  the  plaintift's 
action.  It  was  waived  by  the  appearance  of  the  defendant 
and  the  confession  of  judgment.  A  judgment  on  confession 
is  equal  to  a  release  of  errors." 

The  last-named  case  was  one  in  which  an  obligor  confessed 
a  judgment  on  a  bond  to  the  obligee  in  the  clerk's  office,  and 
though  no  process  appears  to  have  been  issued  or  served,  and 
though  no  entry  thereof  was  made  by  the  clerk  upon  the 
order,  or  minute,  or  other  bo<»k  in  his  office,  and  although  the 
only  evidence  thereof  was  an  un:»igned  endorsement  on  a  de- 
claration appearing  to  have  been  filed  enclosing  the  bond,  this 
court  held  that  it  was  a  valid  judgment  and  entitled  to  rank  as 
such  against  other  creditors  of  the  debtor. 

In  that  case  Judge  Staples,  speaking  for  the  whole  court, 
said:  "If  the  judgment  was  confessed  without  writ  or  pre- 
vious process,  we  think  it  would  not,  on  that  ground,  be  void. 
In  Brockenbrough  v.  Brockenbrough^  31  Gratt.,  580,  it  was  held 
that  a  judgment  confessed  in  court  is  valid,  though  no  action 
was  pending.  *  *  *  ifo  satisfactory  or  substantial  differ- 
ence is  perceived  between  a  judgment  of  that  sort  and  a  judg- 
ment confessed  in  the  clerk's  office. 

It  is  very  true  the  statute  provides  that  in  any  suit  the  de- 
fendant may  confess  judgment  in  the  clerk's  office.  Inasmuch, 
however,  as  the  object  of  the  writ  is  to  notify  the  defendant  of 
the  claim  asserted,  and  to  give  him  opportunity  of  making 
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defence,  if  he  consents  to  appear,  or  waives  service  of  process, 
and  confesses  the  demand,  he  cannot  afterwards  be  heard  to 
saj'  that  no  process  was  in  fact  issued.  To  permit  him  to  do 
so  would  be  to  perpetrate  a  fraud  on  the  plaintift,  who  has 
been  led  hy  the  defendant's  conduct  into  an  acceptance  of  the 
judgment  as  a  valid  security." 

It  is  true  that  the  statute,  §  3283,  Code,  1887,  does  require 
the  judgment  to  be  entered  by  the  clerk  in  his  order  or  minute 
book;  but  it  does  not  provide  that  his  failure  to  do  so  shall 
invalidate  the  judgment  thus  confessed.  Moreover,  whatever 
may  be  the  duty  of  the  clerk  in  respect  to  recording  a  judg- 
ment by  confession,  his  duty  in  entering  up  the  judgment  in 
the  minute  book,  under  the  statute,  is  purely  ministerial  and 
the  mandate  of  the  statute  merely  directory,  and  his  failure  is 
only  a  clerical  error,  which  may  subsequently  be  corrected 
by  the  court,  or  by  the  clerk  himself.  So  it  was  held  in  the 
case  last  cited;  and  the  same  principle  was  upheld  by  this 
court  in  Diggs  v.  Dunriy  1  Munf.  56;  Eubank  y.  Rails,  4  Leigh, 
330;  Garland  v.  Marx,  lb.,  345;  Ins.  Co.  v.  Barley,  16  Gratt, 
888. 

Judgments  entered  for  the  plaintiff  upon  the  defendant's 
admission  of  the  facts  and  the  law,  were  known  to  the  common 
law  and  exist  independently  of  statutes, and  the  Virginia  statute, 
§  3283,  Code  1887,  being  mainly  declaratory  of  the  common 
law,  requires  only  substantial  compliance,  in  order  to  render 
valid  a  judgment  bona  fide  confessed  in  the  clerk's  office. 
Black  on  Judgments,  §  50. 

For  these  reasons  this  court  is  of  opinion  that  the  decree 
complained  of  is  without  error,  and  that  the  same  must  be 
affirmed. 

Decree  affirmed. 

Note  by  Reporter. — Entry  of  judgments  confessed  on  warrants  of  attorney 
is  discussed  in  not©  to  Ted  v.  Yost  (N.  Y.),  13  L.  R.  A.,  796. 
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CoMPTON  V,  Thorn. 

March  29th,  1894. 

1.  Partnership — Dissolution — Contribution — Laches. — A  surviving  partner 

who,  after  his  co-partner  leaves  the  State,  takes  possession  of  the  assets, 
which  are  ample  to  pay  the  firm's  indebtedness,  and  assumes  control  of 
the  business,  undertaking  to  close  it  up,  and  fails  for  thirty-four  years  to 
render  any  account,  or  make  any  claim  against  his  co-partner  or  his  es- 
tate for  contribution  for  firm  debts  paid  by  him :  heldj  precluded  by  his 
letches  from  claiming  such  contribution  and  subjecting  his  deceased  part- 
ner's lands,  in  the  hands  of  his  widow  and  children,  to  the  payment  of 
a  share  of  such  debts. 

2.  Idem — Parties. — Where  in  such  case  there  was  a  third  partner,  also  de- 

ceased, equally  liable  for  the  firm  debts,  in  a  suit  for  contribution  by  the 
surviving  partner,  held,  the  administrator  and  heirs  of  such  third  part- 
ner should  be  parties. 

Argued  at  Wytheville.     Decided  at  Richmond. 

Appeal  from  decree  of  circuit  court  of  Bland  county,  ren- 
dered  October  5,  1891,  in  a  chancery  suit  wherein  John  R. 
Compton  was  complainant,  and  the  administrator  and  heirs 
of  Gordon  C.  Thorn,  deceased,  were  defendants.  The  circuit 
court  having  decreed  against  the  complainant,  he  appealed. 
Opinion  states  the  case. 

Martin  Williams^  for  appellant. 

W.  F.  Harmariy  for  appellees. 
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Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

The  facts  disclosed  hy  the  record  are,  that  John  R.  Comp- 
ton  and  Gordon  C.  Thorn  and  E.  F.  Neel  were  partners 
in  a  mercantile  firm  under  the  name  of  E.  F.  Neel  &  Co., 
in  the  county  of  Giles,  in  Virginia,  which  partnership  ceased 
active  business  long  prior  to  the  late  civil  war,  and  was  heavily 
involved  in  debt,  for  which  suits  were  instituted  in  the  circuit 
court  of  Giles  county,  where  they  pended  until  the  formation 
of  Bland  county,  in  1861,  when  they  were  removed  to  the  cir- 
cuit court  of  Bland  county,  where  they  were  continued  until 
1878;  when  the  said  suits  were  compromis^ed  hy  the  execution 
and  delivery  of  the  bonds,  with  satisfactory  security,  of  the 
said  John  R.  Compton  and  said  G.  C.  Thorn,  surviving  part- 
ners, E.  F.  Neel  being  then  dead,  and  having,  many  years  pre- 
vious, left  the  State  of  Virginia. 

When  these  bonds  became  due  they  were  sued  upon  and 
judgment  was  obtained,  and  executions  sued  out;  and  they 
were  paid  by  the  active  surviving  partner,  John  R.  Compton. 
G.  C.  Thorn  died  previous  to  the  institution  of  this  suit  against 
his  widow  and  heirs  and  personal  representative  in  1886,  claim- 
ing that  the  said  John  R.  Compton  was  only  justly  entitled  to 
pay  .one-half  of  the  aforesaid  debts;  and  praying  for  substitu- 
tion, as  to  one-half  of  the  payments  made  by  him,  against  the 
estate  of  G.  C.  Thorn,  deceased. 

To  this  bill,  Gordon  Wohlford,  sheriff  of  Bland  county,  and, 
as  such,  administrator  d,  6.  n,  of  G.  C.  Thorn,  deceased ;  J.  W. 
Thorn,  Angus  C.  Thorn,  G.  A.  Williams,  and  M.  S.  Williams, 
his  wife ;  M.  J.  Thorn,  Lizzie  S.  Thorn,  Hannah  J.  Thorn,  and 
Lula  M.  Thorn,  an  infant,  were  made  parties  defendant. 

The  said  defendants  demurred  to  and  answered  the  bill,  de- 
nied all  the  material  allegations,  and  called  for  strict  proof  and 
for  a  settlement  of  the  partnership  accounts;  and  pleaded  the 
death  of  parties  and  lapse  of  time  and  laches^  and  the  statute 
of  limitations.     The  answer  of  Gordon  Wohlford,  sheriff,  &c., 
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and  as  such,  administrator,  d.  b,  n.  of  G.  C.  Thorn,  defeased,  in- 
sists, that  John  R.  Compton,  independently  of  the  great  lapse 
of  tirae  and  death  of  parties  and  other  grounds  of  defence,  is 
not  entitled  to  recovery  against  the  estate  of  G.  0.  Thorn,  de- 
ceased, for  the  matters  set  up  in  his  bill ;  but,  on  the  contrary, 
a  fair  and  lawiul  settlement  between  said  G.  C.  Thorn  and  said 
John  R.  Compton  of  the  E.  F.  Neel  &  Co.  business  and  assets, 
will  show  that  said  John  R.  Compton  is  largely  indebted  to 
said  G.  C.  Thorn's  estate ;  and  the  said  answer  denies  that  the 
said  G.  C.  Thorn's  estate  is  indebted  to,  or,  in  any  way,  liable 
to  said  John  R.  Compton,  by  reason  of  the  said  G.  C.  Thorn's 
connection  with  the  E.  F.  Neel  &  Co.  business  or  partnership. 
The  answers  of  the  other  defendants  deny  that  the  com- 
plainant is  entitled  to  recover  against  the  estate  of  G.  C.  Thorn, 
deceased — in  the  hands  of  his  widow  and  heirs — on  account  of 
the  partnership  debts  in  the  bill  mentioned,  which  he  claims 
to  have  paid. 

Upon  the  hearing  of  the  cause  the  circuit  court  entered  the 
decree  appealed  from,  dismissing  complainant's  bill.  We  are 
of  opinion  that  the  bill  was  properly  dismissed. 

It  appears  from  the  record  that  the  concern  of  E.  F.  Neel  & 
Co. — composed  of  E.  F.  Neel,  John  R.  Compton,  and  G.  C. 
Thorn — did  a  country  mercantile  business  in  Giles  county,  Vir- 
ginia (now  Bland),  for  some  years  previous  to  the  late  civil 
war,  quitting  business  in  1859,  at  which  time  E.  F.  Neel,  who 
had  been  the  active  managing  partner  of  the  firm,  got  into 
trouble  and  left  the  State.  Then  and  thereupon  John  R. 
Compton,  the  complainant  in  this  suit,  took  possession  and  ex- 
clusive control  and  management  of  the  large  stock  of  goods 
on  hand,  and  of  the  accounts  and  notes  due  the  firm,  and  un- 
dertook to  close  up  and  settle  the  partnership  business.  The 
proof  is,  that  the  assets  of  the  firm,  which  went  into  his  hands 
and  under  his  control,  and  for  which  he  has  never  rendered 
any  account  (nor  stated  any  in  his  bill),  were  ample  to  meet 
all  the  debts  and  liabilities  of  the  firm;  and,  now,  after  the 
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death  of  E.  F.  Neel  and  of  6.  C.  Thorn — twenty-six  years  after 
the  firm  ceased  to  do  business  and  eight  years  after  the  last 
payment  which  he  claims  to  have  made  of  the  partnership 
debts  for  which  he  claims  contribution — he  seeks  to  subject 
the  lands  of  G.  C.  Thorn's  estate,  in  the  hands  of  his  widow 
and  children,  for  the  debt«  of  a  business  concern,  with  which 
G.  C.  Thorn,  while  living,  had  no  active  or  managing  control 
or  oversight,  and  of  which  he,  the  said  John  R.  Compton,  had 
complete  and  undivided  control,  and  for  which  he  has  never 
settled  or  accounted.  Even  if  G.  C.  Thorn  had  ever  been 
liable  for  any  part  of  the  two  partnership  debts  of  E.  F.  Neel 
&  Co.,  for  which  complainant  seeks  to  subject  his  estate,  his 
laches  in  failing  to  prosecute  his  claim  within  a  reasonable 
time,  and  in  the  lifetime  of  other  parties  who  had  knowledge 
of  the  facts,  has  been  such  as  to  make  it  now  inequitable  for 
him  to  be  heard  in  a  court  of  equity,  and  the  estate  of  E.  F. 
Neel  would  be  equally  bound  to  contribute,  and  his  personal 
representative  and  heirs  should  have  been  made  parties  de- 
fendant and  made  to  contribute  their  just  proportion.  ButE. 
F.  Neel  left;  Virginia  in  1859,  and  died  in  one  of  the  western 
States,  seized  of  a  valuable  tract  of  430  acres  of  land  in  Bland 
county,  Virginia,  which  has  been  divided  and  assigned  to  his 
heirs  at  law,  non-residents  of  Virginia,  by  proceedings  had  for 
that  purpose  in  the  circuit  court  of  Bland  county,  before  the 
eyes  of  the  complainant,  who,  by  neither  word  nor  deed,  never 
intimated  or  asserted  his  claim  lor  contribution  for  the  part- 
nership debts,  which  he  assumed,  and  was  primarily  bound  to 
pay,  with  the  ample  assets  of  a  dissolved  partnership,  of  which 
he  was  the  managing  partner  and  the  perceptor  of  the  assets, 
for  which  he  has  never  accounted  since  he  took  and  exercised 
exclusive  control  in  1859 — thirty-five  years  before  the  filing  of 
his  bill  in  this  suit. 

The  bill  is  defective  and  demurrable,  because  it  prays  for 
subrogation  to  the  rights  of  creditors  a^inst  a  co-partner, 
without  a  settlement  of  partnership  accounts,  and  without  set- 
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ting  forth  or  defining  the  interest  of  complainant  therein;  and 
also  because  of  failure  to  make  the  administrator  and  heirs  of 
the  co-partner,  E.  F.  Neel,  deceased,  parties  defendant  to  the 
suit.  See  Sheldon  on  Subr.,8ec.  171;  3  Pomeroy  Equity,  1419 
and  note;  5  S.  E.  Rep.,  701;  Calvert  on  Parties,  261;  79  Va., 
671;  13  Va.  L.  J.,  624. 

The  bill  was  properly  dismissed  withal,  because  the  evidence 
fails  utterly  to  establish  the  merit  of  the  complainant's  claim. 

For  the  foregoing  reasons  we  are  of  opinion  to  afirm  the 
decree  of  the  circuit  court  of  Bland  county  appealed  from,  in 
which  we  find  no  error. 


Dbjree  affirmed. 
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Virginia  Fire  &  Marine  Insurance  Co.  v.  Thomas. 

Georgia  Home  Insurance  Co.  v.  Same. 

Western  Assurance  Co.  v.  Same. 

MoROTOCK  Insurance  Co.  v.  Same. 

Same  v.  Same. 
March  29th,  1894. 

1.  Policy  op  Inburancb — Conditions— Constmction, — It  is  now  well  settled 

that  where  two  constructions  may  be  placed  on  language  of  policy,  the 
one  most  favorabfe  to  the  insured  is  to  be  adopted,  and  in  case  of  doabt, 
the  terms  are  to  be  construed  most  strongly  against  the  insurer. 

2.  Idem — Change  of  HUe — Case  cU  bar, — Clause  avoiding  policy  if  there  shouki 

be  any  change  in  title  or  interest  of  assured  unless  company  was  notified 
in  writing,  where  one  of  a  firm  assured,  was  a  married  woman  whoK 
husband  managed  her  interest,  and  she  died,  bequeathing  her  property 
to  her  husband,  remainder  to  her  son,  and  the  business  was  conducted 
as  before  until  the  fire.    Held  :   No  such  change  as  avoided  the  policy. 

3.  Idem — Tin  shop — Manufacturing. — A  policy  insuring  a  tin  shop,  though 

containing  a  provision  against  a  manufacturing  establishment,  yet  allows 
making  tin  cans  and  other  such  work  as  is  usually  done  in  such  shops. 

Error  to  five  judgments  of  the  circuit  court  of  Culpeper 
county,  rendered  October  24,  1893,  in  the  actions  wherein  W. 
A.  Thomas,  surviving  partner  of  himself  and  Mrs.  Ellen  8. 
Stringfellow,  late  partners  in  the  name  of  W.  A.  Thomas  * 
Co.,  was  plaintift,  and  the  Virginia  Fire  and  Marine  Insurance 
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Company  was  defendant,  and  in  same  against  Georgia  Home 
Insurance  Company,  and  in  same  against  Western  Assurance 
Company,  and  in  two  actions  wherein  same  was  plaintiff  and 
the  Morotock  Insurance  Company  was  defendant.  In  each  of 
these  actions  the  facts  and  the  defences  were  the  same  and  the 
judgments  were  the  same  in  favor  of  the  said  plaintift,  and  the 
defendants,  respectively,  obtained  writs  of  error  and  supersedeas 
thereto.     Opinion  states  the  case. 

W.   W,  ^  B.  T.  Crumpy  for  plaintiff  in  error  in  first  case. 

G.  D.  Gray  and  HiU  ^  Jeffries^  for  plaintiffs  in  error  in  the 
other  cases. 

Mixey  Sr  Barbour  and  J.  C.  G'bsov,  for  defendant  in  error. 

Lacy,  J.,  delivered  the  opini(m  of  the  court. 

The  first  styled  action  is  upon  a  policy  of  insurance,  trespass 
on  the  case  in  assumpsit  for  i$3,250  for  a  loss  incurred  by  fire. 
The  defence  is  that  no  such  contract  was  made  as  that  sued 
upon;  fraud  in  the  procurement  of  the  fire  by  which  the  prop- 
erty was  burned;  no  effort  made  to  save  the  property  by  the 
plaintiff,  and  the  efforts  of  others  prevented  by  the  false  alarm 
of  danger  made  by  the  plaintiff;  increase  of  risk  after  the  insu- 
rance by  keeping  gunpowder,  and  the  building  used  for  manu- 
facturing purposes;  the  loss  claimed  greater  than  the  interest 
ot  the  assured ;  false  estimates  of  the  value  of  the  property 
furnished  by  the  assured;  misrepresentations  and  concealment 
of  material  facts  in  reference  to  the  value  of  the  property  and 
the  interest  of  the  assured,  made  in  the  application  for  insu- 
rance; no  sufficient  proofs  furnished,  as  required  by  the  policy; 
no  proofs  of  loss  furnished  by  the  plaintiff;  change  of  interest, 
title,  possession,  and  occupancy,  after  the  policy  issued,  with- 
out the  consent  of  the  defendant  indorsed  on  the  policy,  as  re- 
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quired  thereby;  want  of  interest  of  the  plaintiff  in  the  prop- 
erty ;  other  contracts  of  insurance  procured  without  the  consent 
of  the  company  endorsed  on  the  policy,  as  required  thereby ; 
misrepresentation  in  the  proofs  of  loss  in  reference  to  the  value 
of,  title  to,  interest  in,  and  ownership  of  the  property  destroyed, 
and  as  to  the  origin  of  the  fire;  running  the  manufacturing 
department  at  night,  without  the  consent  of  the  defendant  en- 
dorsed on  the  policy;  plaintiff  not  sole,  absolute,  and  uncon- 
ditional ow^ner  of  the  property  insured,  and  destroyed  by  fire; 
failure  of  the  plaintiff  to  comply  with  each  and  every  one  of  the 
conditions  precedent  set  forth  in  the  policy  of  insurance  sued  on. 
The  policy  was  issued  to  W.  A.  Thomas  &  Co.,  a  mercantile 
firm  doing  a  tinning  bubiness  in  the  town  of  Culpeper.     This 
firm  was  composed  of  the  said  W.  A.  Thomas  and  one  Mrs. 
Ellen  F.  Stringfellow,  a  married   woman,  whose   husband, 
George  F.  Stringfellow,  was,  by  the  agreement  between  the 
parties  forming  the  co-partnership,  to  act  for  her  as  her  agent 
under  the  contract,  and  render  services  in  the  business  as  occa- 
sion might  require.     The  insurance  company  was  represented 
by  local  general  agents  stationed  at  Culpeper.     The  insurance 
was  procured  by  these  agents,  who  were  familiar  with  the  bu- 
siness, and  well  acquainted  with  the  parties  concerned.     The 
business  insured  was  a  general  tin,  tinning,  and  stove  business. 
The  fire  occurred  late  in  the  night.     The  defendant  in  error, 
W.  A.  Thomas,  surviving  partner,  resided  in  the  town,  and 
was  at  work  late  at  night  in  the  place  of  business,  and  had 
shut  up  and  retired  to  bed  at  his  home  in  the  town  some  hours 
before  the  fire  occurred.     When  called  up,  he  went  to  the 
store,  where  a  large  crowd  was  already  assembled,  and  at- 
tempted to  enter  the  front  door,  but  retired  before  the  smoke 
and  fire.     Subsequently  he  opened  a  window,  and  went  in  and 
got  his  books  out  of  the  safe,  and  saved  them,  it  is  said,  at  a 
great  risk  to  himself.     A  cry  of  gunpowder  bemg  raised  (it 
does  not  appear  by  whom),  parties  whoso  property  adjoined 
procured  axes  and  broke  into  the  hardware  department,  and 
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brought  the  gunpowder  out.  An  effort  18  made,  on  the  cross- 
examination  of  Thomas,  to  indicate  the  grounds  of  suspicion 
of  criminal  conduct  on  his  part  in  the  fraudulent  procurement 
of  the  fire.  He  was  asked  if  he  did  not  say  "  all  right"  when 
first  informed  of  the  fire;  if  he  did  not  do  an  unusual  and  sus- 
picious thing  in  being  down  there  until  9  or  10  o'clock  that 
night,  with  his  furnaces  running;  and- if  that  night,  or  that 
week  at  least,  was  not  the  beginning  of  such  night  wdrk;  and 
if  two  of  his  insurance  policies  did  not  expire  next  day  at  12 
M. ;  and  if  he  was  not  greatly  pressed  just  then  to  meet  money 
demands  pressing  in  on  him  in  the  shape  of  drafts,  orders,  and 
demands  for  liquidation  of  unpaid  bills.  But  these  things 
were  not  established  to  the  satisfaction  of  the  court  and  jury, 
and  upon  the  demurrer  to  the  evidence  the  jury  fixed  the  re- 
covery subject  to  the  judgment  of  the  court,  which  was  ren- 
dered for  the  plaintiff. 

The  chief  defence,  and  most  relied  on,  is  that  there  was  a 
''change  of  interest,  title,  possession,  and  occupancy,  after  the 
policy  issued,  without  the  consent  of  the  defendant  indorsed 
on  the  policy."  It  appears  that  the  firm  of  W.  A.  Thomas  & 
Co.  had  continued  to  run  the  business  as  before  until  the  fire; 
and  it  is  not  contended  that  there  was  any  sale  or  transfer 
making  any  change  in  the  ownership  or  in  the  parties  in  pos- 
session. But  the  circumstance  to  which  we  are  pointed  to 
sustain  this  contention  is  that  Mrs.  Stringfellow  died  before 
the  fire  occurred,  in  the  month  of  March  of  that  year;  and  by 
will  left  her  property  for  life  to  Mr.  George  F.  Stringfellow, 
her  husband,  charged  with  the  support  of  her  infant  child,  and, 
after  his  death,  to  the  child,  providing,  however,  that  he  should 
continue  the  business  as  heretofore,  as  he  might  deem  best ; 
and  he  had  continued  to  do  this,  as  we  have  said,  and  W.  A. 
Thomas  &  Co.  continued  the  business  as  it  was  before,  except 
additional  investments  in  stock  and  merchandise,  as  their  busi- 
ness views  suggested ;  and  there  was  no  actual  change  in  the 
personel  of  the  force  at  work  and  controlling  the  business,  in 


Digitized  by 


Google 


662       Virginia  F.  &  M.  Insurance  Co.  v.  Thomas. 

Opinion. 

possession  and  occupancy.  The  change  in  title  caused  by  the 
death  of  Mrs.  Stringfellow  is  what  is  relied  on  under  this 
assignment  to  defeat  this  recovery ;  and  to  decide  this  we  must 
construe  the  language  of  the  policy  under  which  this  claim  is 
set  up,  which  is  as  follows:  *'If  there  be  any  change  in  the 
title  or  interest  of  the  assured  in  or  to  the  property  in  any  way, 
or  by  sale  or  mortgage  or  other  incumbrances,  or  if  the  title  or 
interest  of  the  assured  is  less  than  an  entire,  absolute,  uncon- 
ditional, unincumbered,  fee  simple  ownership,  unless,  in  last 
event,  notice  thereof  before  loss  or  damage  be  given  in  writing  by 
the  assured  to  the  company^  and  it  accept  the  same  in  writing 
herein."  The  policy  in  question  must  be  construed  according 
to  its  terms,  and  the  evident  intent  of  the  parties  is  to  be  gath- 
ered from  the  language  used ;  and  the  court  cannot  extend  the 
risk  beyond  what  is  fairly  within  the  terms  of  the  policy.  New 
conditions  cannot  be  added  by  the  court,  but  che  rights  of  the 
parties  must  stand  upon  the  contract  as  made.  It  is  to  be  con- 
strued as  a  whole ;  not  literally  nor  severely  as  to  either  side, 
but  accurately,  so  as  to  carry  into  effect  the  real  purpose  and 
understanding  of  the  parties.  But  all  conditions  involving 
forfeitures,  as  well  as  all  exemptions,  will  be  construed  strictly, 
and  most  favorably  to  the  assured — that  is,  most  strongly 
against  the  party  for  whose  benefit  they  are  inserted — that  is, 
that  such  contracts  are  to  be  construed  af»  other  contracts  are 
construed,  and  that  the  exceptions  contained  in  them  as  pro- 
visos shall  be  construed  most  strongly  against  the  parties  for 
whose  benefit  they  are  inserted.  Its  language  is  to  receive  a 
reasonable  interpretation.  Its  intent  and  substance,  as  derived 
from  the  language  used,  should  be  regarded.  B^uU  legal  eftect 
should  always  be  given  to  it,  for  the  purpose  of  guarding  the 
ijompany  against  fraud  and  imposture.  Beyond  this  it  has 
been  said  we  would  be  sacrificing  substance  to  form — follow- 
ing words  rather  than  ideas.  And,  in  a  case  where  it  can  be 
fairly  claimed  that  two  constructions  can  be  placed  upon  the 
language  used  in  the  policy,  it  is  now  well  settled  that  the  one 
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is  to  be  adopted  which  is  most  favorable  to  the  insured ;  and 
in  case  of  doubt  as  to  the  meaning  of  terms  employed  by  an 
insurance  company  they  are  to  be  construed  most  strongly 
against  the  insurer. 

These  general  principles,  the  result  of  the  decided  cases,  and 
to  be  found  in  the  text-books  on  the  subject,  being  borne  in 
mind,  we  will  briefly  consider  the  clause  in  question.  The 
insertion  is  intended  to  protect  the  company  against  unknown 
risks.  The  contract  of  insurance  is  like  other  contracts  made 
between  known  and  ct)ntracting  parties.  The  contract  being 
one  of  hazard,  and  largely  of  trust  and  confidence,  the  person 
contracted  with  is  deemed  of  such  vital  importance  that  it  is 
expressly  provided  that  the  same  shall  not  be  assigned  without 
the  consent  of  the  company.  The  person,  and  all  that  is  in- 
volved in  the  person,  his  estimated  character  and  known  habits, 
may  affect  the  risk  in  no  small  decrree,  and  a  stranger  is  not  to 
be  brought  in  without  the  consent  of  all  parties.  The  interest 
must  remain  entire  and  absolute,  or  the  safeguards  arising 
from  the  ownership  and  uninsured  interest  may  be  broken  down. 
In  this  case  there  has  been  no  sale  or  transfer,  or  change  in 
the  persons  in  possession.  Mrs.  Stringfellow,  one  of  the  part- 
ners, died,  and  the  business,  by  operation  of  law,  passed  to  one 
surviving  partner  for  the  settlement  of  the  business  of  the  con- 
cern. By  the  testator's  direction,  and  the  consent  of  all  par- 
ties interested  in  the  business,  the  affairs  went  on,  buying  and 
selling  as  before.  It  is  conceded  that  if  the  fire  had  occurred 
the  next  day  after  the  death  of  the  deceased  partner,  it  would 
not  have  impaired  the  policy;  and  the  continuance  of  the  busi- 
ness for  several  months  does  not  alter  the  question,  as  there 
was  no  objection,  but  a  positive  approval,  on  the  part  of  the 
company,  by  a  renewal  under  these  precise  circumstances.  We 
are  not  without  the  aid  of  judicial  construction  and  decision 
upon  this  question.  In  the  late  case  of  Va.  F,  ^  M,  Insurance 
Co.  V.  Vaughany  88  Va.,  835,  the  question  arose  where  one 
partner  sold  out  to  the  other;  and  it  was  held,  by  the  weight 
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of  authority  and  the  better  reason,  not  to  violate  the  provision 
as  to  change  of  title  or  possession,  and  not  to  avoid  the  policy. 
See  that  case  and  the  authorities  cited,  where  this  clause  was 
held  to  mean  the  transfer  by  the  insured  to  third  persons.  If, 
after  the  insurance  is  obtained  and  the  risk  assumed,  the  title 
to  the  property  insured  is  transferred  or  chan^e^ed  without  the 
permission  of  the  insurer,  it  will  avoid  the  policy.  "But  if 
the  change  be  a  mere  succession  of  the  widow  and  heirs  of  the 
assured,  who  resided  in  the  house  at  the  time  of  his  death,  this 
is  not  such  a  change  or  transfer  of  the  title  as  avoids  the 
policy."     Ga.  H.  Insurance  Co,  v.  Kinnier^s  adm^Xy  28  Gratt.,  99. 

This  is  the  main  question  in  the  case,  but  there  are  others 
which  appear  to  be  relied  on  also.  It  is  claimed  that  the  com- 
pany insured  a  tin  shop,  and  the  policy  contained  a  provision 
against  a  manufacturing  establishment,  and  that  the  making 
of  tin  cans  and  soldering  strips  of  tin  for  roofing  to  be  placed 
upon  houses  was  a  violation  of  the  policies.  This  would  be  to 
stick  in  the  bark,  indeed.  The  obvious  daily  work  of  the  tin 
shop,  patent  to  everyday  observation,  was  the  business  insured. 
To  hold  that  the  work  of  this  sort  violated  the  clause  in  ques- 
tion would  not  be  to  effectuate  the  contract  of  parties,  but  to 
circumvent  it.  There  are  other  questions  still  which  have 
been  mentioned,  which  appear  to  have  been  rightly  decided  bj 
the  trial  court.  The  question  ot  fraud  and  deceitful  conduct 
was  left  to  the  jury,  and  by  them  decided,  and  we  perceive  no 
evidence  in  the  record  to  sustain  these  charges.  Upon  the 
whole  case,  we  are  of  opinion  to  aflirm  the  judgment  com- 
plained of,  rendered  herein  by  the  circuit  court  of  Culpeper 
county. 

In  the  other  four  cases  the  property  insured  was  the  same  as 
that  in  the  first,  the  facts  were  the  same,  the  defences  the  same, 
and  the  results  the  same,  judgments  being  for  the  plaintiff  in 
each  case,  which  judgments  are  all  aflSrmed. 

Judgments  affirmed. 
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Norfolk  &  Western  R.  R.  Co.  v.  Phelps. 

March  29th,  1894. 

Railroads — Employees — Negligence  of  guperior — Case  at  bar. — ^A  railroad  com- 
pany held  liable  for  an  injury  to  an  engine  hostler  caused  by  the  neg- 
ligence of  his  superior,  the  yardmaster,  in  sending  him  forward  with 
the  engine  on  a  track  upon  which  the  yardmaster  had  thrown  some  box 
cars  in  charge  of  a  brakeman,  although  the  negligence  of  such  brakeman 
(his  fellow  servant)  in  bringing  the  cars  too  close  to  a  switch  on  which 
such  hostler  is  directed  by  his  said  superior  to  take  the  engine,  contri- 
buted to  the  injury. 

Error  from  judgment  of  circuit  court  of  city  of  Lynchburg, 
rendered  at  its  November  terra,  1893,  in  an  action  of  trespass 
on  the  case  for  personal  injuries  wherein  Archie  B.  Phelps  was 
plaintiff  and  the  Norfolk  and  Western  Railroad  Company  was 
defendant.  The  judgment  being  adverse  to  the  company  it 
brought  the  case  here  on  error.     Opinion  states  the  case. 

Kirhpatrick  ^  Blackford^  for  plaintiff  in  error. 

F.  P.  Christian  and  John  L.  Lee^  for  defendant  in  error. 

Lacy,  J.,  dehvered  the  opinion  of  the  court. 

The  action  was  for  injuries  to  the  person,  by  Archie  B.  Phelps 
against  the  plaintiff  in  error  company.     The  injuries  were  re- 
ceived by  the  plaintiff,  Phelps,  while  in  the  discharge  of  his 
duty  as  *'  hostler'' ;  that  is,  an  employee  who  receives  and  takes 
Vol.  xc — 84. 
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charge  of  an  engine  when  it  comes  in  the  yard  after  a  run  on 
the  road ;  that  is,  an  engine-man  on  an  engine  in  the  yard, 
without  a  train.  His  duties  are  to  relieve  the  engine-man  and 
fireman  on  the  engine  when  it  arrives  bringing  a  train  in,  or 
coming  without  a  train.  He  cleans  and  takes  the  engine  on 
one  of  the  yard  tracks  to  the  coal  wharf,  supplies  it  with  coal, 
runs  it  down  to  another  point,  called  the  *'  water  tank,"  and 
supplies  it  with  water,  oils  it,  and  brings  it  to  the  point  where 
it  is  needed  for  another  trip,  or  disposes  of  it  as  his  directions 
are.  Usually,  while  he  is  doing  this,  and  in  the  present  case 
it  was  so,  the  yardmaster  with  the  yard  engine  is  shifting  the 
cars  and  making  up  the  train  to  go  out.  About  10  o'clock  of 
the  night  of  June  — ,  1893,  a  train  arrived  from  the  west  at 
Island  yard,  in  Lynchburg.  Coming  from  the  west,  as  is  indi- 
cated on  the  plat  or  diagram  appended,  on  the  track  marked 
"  Main  Line,"  and  near  to  and  a  little  west  of  the  words  "  Main 
Line,"  Yardmaster  Hannagan  took  charge  of  the  train,  and 
with  his  crew,  one  of  which  was  the  plaintiif,  Phelps,  he  de- 
tached the  road  engine,  and  put  it  in  charge  of  Phelps,  the 
"  hostler,"  and  sent  him  down  a  pnrallel  track,  shown  on  the 
diagram  as  "New  No.  1,"  to  the  coal  wharf,  situated  further 
east  on  the  extension  eastward  of  New  No.  1.  He  then  threw 
or  kicked  ten  box  cars  down  New  No.  1  in  the  same  direction 
as  Phelps  had  gone,  while  he  himself,  with  the  yard  engine, 
marked  "  C,"  proceeded  likewise  in  the  same  direction  on  the 
main  line,  which  ran  parallel  with  the  track  New  No.  1.  As 
he  passed  by  the  ten  box  cars,  six  of  which  are  shown  on  the 
diagram,  marked  "  B,"  he  said  to  a  brakeman  belonging  to  his 
yard  crew,  named  Rowsey,  in  whose  charge  he  had  placed  the 
ten  drifting  cars,  "  Look  out  for  them.  Bill,"  and  moved  on 
east,  so  as  to  pass  a  short  lead  from  the  main  line  to  track  No. 
1  New,  at  the  point  on  the  diagram  where  the  engine,  C,  is 
marked,  go  into  the  New  No.  1  track,  and  take  charge  again 
of  the  ten  drifting  cars  in  front  of  them.  As  he  stood  with 
his  engine  waiting  for  the  drifting  ears  to  come  on  down  New 
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No.  1  to  the  short  lead,  he  noticed  Phelps  coming  slowly  back, 
and  waiting,  for  safety,  east  of  this  short  lead,  until  these  cars 
had  passed  out  of  his  way,  so  that  he,  Phelps,  might  go  on  to 
a  point  further  west,  marked  "  A  "  on  the  diagram,  where  he 
was  to  take  the  track  marked  "  To  water  tank  and  turn  table," 
at  A,  and  where  he  feared  collision  or  obstruction  with  the  ten 
drifting  cars.  All  was  darkness,  but  he  knew  these  cars  had 
been  thrown  into  track  New  No.  1,  and  were  in  his  front;  and 
if  they  reached  the  point  A,  where  the  water  tank  lead  branched 
off  from  New  No.  1,  before  he  did,  they  must  obstruct  his 
way;  and  as  they  were  drifting  without  an  engine,  in  the  care 
of  one  man,  and  in  the  darkness,  he  hesitated  to  go  further,  as 
there  was  danger  of  collision  until  they  had  again  come  under 
control  of  the  yard  engine  under  the  care  of  Hannagan,  the 
yardmaster.  Hannagan  had  thrown  the  switch  at  the  short 
lead,  to  let  himself  into  the  short  lead,  and  was  about  to  throw 
the  switch  which  would  let  him  with  his  engine  into  New  No. 
1  at  X.  He  directed  Phelps  to  go  on  up  there — ^go  on  back 
out  of  the  way.  Phelps  was  running  tender  in  front.  He 
(Phelps)  had  checked  up  because  of  the  darkness  and  the  open 
tracks  in  front  of  him,  on  one  of  which  he  knew  a  train  often 
cars  was  running  down  towards  him;  but  Hannagan,  who  was 
his  superior,  came  down  and  said,  "  And  what  are  you  waiting 
for?  "  Phelps  replied,  "  Tom,  I  am  afraid  they  ain't  clear  up 
there."  Hannagan  said,  *'  Go  on  up  there,"  and  Phelps  moved 
on.  Seeing  Hannagan  coming  on  with  his  yard  engine,  he 
thought  it  all  right.  As  he  reached  the  point  A,  intersection 
of  New  No.  1  and  the  tank  lead,  the  switch  was  set  right  for 
him,  showing  him  the  white  light,  and  against  Rowsey,  with 
his  ten  cars ;  so  he  passed  the  switch  with  his  engine.  But  just 
then  Rowsey  had  come  down  with  his  box  cars,  and  the  switch 
showed  him  the  red  light,  and  he  probably  did  not  intend  to 
attempt  to  come  through  and  force  the  switch ;  but  he  had  not 
quite  halted,  and  Hannagan  had  not  yet  thrown  the  switch  for 
him,  and  so  he  came  so  near  to  the  switch  that  his  leading  car 
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struck  the  cab,  and  knocked  off  that  side  and  some  of  the 
braces,  and  caused  the  hot  water  to  come  out  and  scald  and 
greatly  injure  Phelps.  The  tracks  running  out  of  ea3h  other 
had  not  widened  enough  to  allow  the  Rowsey  cars  to  come  so 
close  to  the  switch.  In  other  words,  he  was  within  what  is 
called  the  "  <langer  post "  at  switches  ordinarily ;  but  here  there 
were  no  such  guards  against  this  species  of  collision.  Phelps 
sued  for  his  injuries  and  seeks  to  hold  the  company  liable  in 
damages. 

If  the  injury  was  caused  by  negligence,  whose  was  it?  Han- 
nagan's,  beyond  a  doubt.  He  did  not  err  on  the  side  of  safety, 
but  recklessly,  in  his  unexplained  haste,  ordered  Phelps  for- 
ward, and  undertook  to  know  that  there  was  no  danger,  per- 
haps because  he  had  not  yet  thrown  the  switch  for  Rowsey. 
He  did  not  know  how  close  Rowsey  would  come  to  that  switch 
in  the  darkness,  especially  as  there  were  no  danger  posts  there, 
or,  if  there,  invisible  in  the  darkness.  He  knew  that  Rowsey 
had  only  a  limited  control  of  the  cars  he  was  on — he  could  stop 
them  with  the  brake,  but  he  could  not  move  them  back  at  all, 
nor  stop  them  very  promptly  either.  He  was  there  represent- 
ing the  company,  and  he  doubtless  knew  the  grave  responsi- 
bilities resting  on  him — that  Rowsey  was,  in  obedience  to  his 
orders,  coming  that  way — and  he  sent  Phelps  forward  with  an 
order  he  was  bound  to  obey.  He  knew  that  at  a  switch  the 
two  tracks  for  a  short  space  are  intermingled,  and  that  there 
was  danger  of  collision  in  passing,  if  the  box  cars  should  come 
too  close,  and  that  the  switch  could  not  prevent  them  from 
coming  too  close  for  safety,  as  it  did  not  in  this  case.  Rowsey 
had  not  violated  the  switch,  and  yet  he  had  reached  the  danger 
point.  It  cannot  be  said  that  Rowsey  was  guilty  of  any  negli- 
gence. He  had  been  told  to  drop  them  along  down  slowly, 
and  Hannagan  would  come  in  and  get  them;  and  he  doubtless 
was  expecting  Hannagan  to  throw  the  switch  and  let  him  out,  or 
come  in  and  get  him;  andhewasgoing  very  slowly — barely  mov- 
ing.    But,  if  he  was  guilty  of  negligence,  it  does  not  alter  the 
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case.  It  was  the  negligence  of  the  company,  through  its  agent 
and  representative  on  the  scene,  Hannagan,  and  Phelps  was 
guilty  of  no  negligence  which  contributed  to  the  accident ;  and, 
although  Rowsey  had  been  guilty  of  concurring  negligence 
with  Hannagan,  that  could  not  be  charged  to  Phelps,  although 
his  fellow  servant.  The  action  of  Hannagan  in  sending  Phelps 
forward,  under  the  circumstances,  was  an  unnecessary  ex- 
posure of  the  employee  to  danger,  by  which  he  was  injured 
without  fault  on  his  part,  and  the  company  is  liable  to  respond 
in  damages.  See  Railroad  Co.  v.  Brown^  89  Va.,  753,  and 
cases  cited.  The  case  having  been  decided  in  the  circuit  court 
in  accordance  with  these  views,  the  same  must  be  affirmed. 

Judgment  affirmed. 
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Commonwealth  v.  Brown. 

March  29th,  1894. 

1.  Criional  Procbbdinos — Homicide — WUnen, — Where  on  trial  of  one  of 

two  persons  jointly  indicted  for  murder  and  electing  to  be  tried  sepa- 
rately, the  commonwealth  declines  to  call  the  other  defendant  as  its  wit- 
ness, and  at  the  suggestion  of  prisoner's  attorney,  the  court  calls  him, 
and  he  is  examined  first  by  the  court,  then  by  commonwealth's  attor- 
ney, and  lastly  by  prisoner's  attorney  :  held^  no  error. 

2.  Idem — Conduct  of  jury — Absence  of  accused. — A  mere  casual  visit  to  scene 

of  homicide  by  jury  during  recess  whilst  taking  exercise  under  custody 
of  oflBcer  in  charge,  in  prisoner's  absence,  when  there  is  no  proof  of 
prejudice,  or  of  conrersation  regarding  the  scene,  or  of  any  influence  on 
the  jury  thereby  :  held,  no  ground  for  setting  aside  the  verdict 

3.  Idem — Exclusion  of  untness, — Where  after  order  of  trial  court  that  the 

witnesses  be  examined  out  of  the  hearing  of  each  other,  one  not  sum- 
moned, but  present  as  a  spectator,  has  heard  part  of  the  evidence,  was 
called  as  witness  for  commonwealth  :  held,  no  ground  for  his  exclusion. 
Hey*s  CaUy  32  Gratt.,  946. 

4.  Idem — Evidence  of  another  offence. — Where  on  trial  for  murder  prisoner 

had  been,  without  objection,  proven  to  have  confessed  that  on  night  of 
homicide  certain  goods  had  been  stolen,  and  a  witness  was  allowed  to 
testify  that  those  goods  were  found  in  prisoner's  house  when  he  was  ar- 
rested for  the  homicide  :  heldy  as  prisoner  was  not  prejudiced  by  the  tes- 
timony, its  admission,  though  irr^ular,  was  not  a  reversible  error. 

5.  Idem — Evidence  at  examination. — Where  notes  of  evidence  at  prisoner's 

examination  before  the  magistrate,  were  taken  by  private  stenographer 
of  commonwealth's  attorney  at  his  own  expense  and  for  his  own  use : 
heldj  prisoner  has  no  right  to  have  those  notes. 

6.  Ideu— Malice  aforethought — Instructions.-— To  constitute  murder,  the  kill- 

ing must  be  predetermined,  yet  the  design  to  kill  need  not  have  existed 
for  any  particular  length  of  time  and  may  be  formed  at  the  moment  of 
committing  the  act,  and  an  instruction  on  a  murder  trial,  that  it  is  not 
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necessary  that  the  design  of  killing  should  have  existed  ''for  any  length 
of  time  '* :  held^  not  misleading  as  being  equivalent  to  telling  the  jury 
that  a  killing  on  sudden  impulse  is  murder. 

7.  Idem — Deadly  weapons, — Malice  may  be  presumed  from  the  use  of  a  deadly 

weapon  in  the  previous  possession  of  the  slayer. 

8.  Idem — Principal  in  second  degree. — An  accused  may  be  guilty  of  morder 

in  the  second  degree,  though  the  &tal  shot  was  fired  by  another,  if  the 
latter  was  engaged  jointly  with  accused  in  a  felonious  act  and  fired  the 
shot  in  attempting  to  accomplish  their  joint  escape,  the  accused  being 
present  aiding  and  abetting  the  one  who  fired  it. 

9.  Idem — New  trial — BUI  of  exceptions, — Where  neither  the  fSacts  nor  the 

evidence  is  certified  in  the  record,  this  court  cannot  review  a  decision  of 
the  trial  court  overruling  a  motion  for  a  new  trial. 

Error  to  judgment  of  corporation  court  of  the  city  of  Nor- 
folk, pronounced  June  1,  1893,  sentencing  the  plaintiff  in 
error,  Madison  Brown,  to  be  hanged  for  the  murder  of  John 
Dollard,  in  that  city,  on  the  7th  day  of  April,  1898.  Opinion 
states  the  case. 

W.  L.  Williams^  tor  plaintiff  in  error. 

Attorney-General  R.  Taylor  Scotty  for  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  prisoner  was  jointly  indicted  with  one  Boush  for  the 
murder  of  John  Dollard.  Upon  their  arraignment  the  defend- 
ants elected  to  be  tried  separately,  and  the  first  question  arising 
upon  the  trial  of  the  plaintift*  in  error.  Brown,  relates  to  the 
action  of  the  court  in  calling  as  a  witness  the  said  Boush.  It 
appears  from  the  bill  of  exceptions  that  the  attorney  for  the 
commonwealth  declined  to  call  Boush  as  a  witness  for  the 
prosecution,  and  that  he  was  called  by  the  court  at  the  sug- 
gestion of  his  own  attorney.  It  also  appears  that,  upon  being 
called,  he  was  examined  first  by  the  court,  then  by  the  attor- 
ney for  the  commonwealth,  and  afterwards  by  the  counsel  for 
the   prisoner.     Whether   the   examination  by   the  prisoner's 
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counsel  was  a  waiver  of  the  previous  objection  to  Boush's  be- 
ing called  as  a  witness,  it  is  unnecessary  to  decide,  because  in 
any  event  the  action  of  the  court  was  the  valid  exercise  of  a 
discretion  to  call  any  witness  who  was  present  at  the  transac- 
tion, according  to  the  rule  recognized  in  HiWs  Case^  88  Va., 
639. 

The  next  objection  is  founded  upon  the  alleged  misconduct 
of  the  jury  in  visiting,  during  the  trial,  without  the  consent 
and  in  the  absence  of  the  prisoner,  the  scene  of  the  homieide. 
Upon  this  point  the  facts  appear  from  the  affidavit  of  the  offi- 
cer in  charge  of  the  jury,  who  testified  that  during  a  recess  of 
the  court  the  jury  requested  him  to  be  allowed  to  take  a  walk 
up  to  James  and  Queen  streets;  that  he  at  first  demurred,  as 
the  weather  was  threatening,  but  that  they  insisted  on  going, 
and  that  they  all  walked  up  to  the  corner  of  Queen  and  James 
streets,  he  with  them ;  that  he  was  behind,  and  in  no  way 
directing  or  suggesting  their  movements;  that  when  they  got 
to  the  corner  of  the  said  streets  some  of  the  jurors  looked  into 
the  alley  where  the  alleged  murder  was  committed,  and  looked 
at  the  premises ;  that  as  soon  as  he  came  up  he  asked  them  to 
come  out  of  the  hine,  and  that  they  did  so.  He  said  further 
that  they  looked  at  the  premises  not  more  than  a  minute  or 
two,  and  that  no  one  spoke  to  them  during  their  walk  or  at 
the  premises. 

In  the  argument  at  the  bar  a  number  of  decisions  from  other 
States  were  cited  to  show  that  it  is  error  for  a  view  to  be  had 
in  a  felony  case  in  the  absence  of  the  accused.  The  decisions 
on  the  subject  seem  to  be  founded  upon  statutes,  and  are  by 
no  means  harmonious.  On  the  one  side  it  is  held  that  the  ac- 
cused must  be  personally  present,  because  no  evidence  can  be 
taken  in  his  absence;  w^hile,  on  the  other,  it  is  held  that  the 
purpose  of  the  view  is  not  to  serve  fts  evidence  for  the  jury, 
but  to  enable  the  jury  better  to  understand  the  evidence  offered 
in  court.     12  Am.  &  Eng.  Ency.  of  Law,  369,  and  cases  cited. 

We  need  not,  however,  go  into  this  question  in  the  present 
Vol.  xc — 85 
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case,  because  upon  the  facts  stated  the  objection  cannot  be 
sustained.  The  case  is  very  similar  to  the  well  considered  case 
of  State  V.  Brown^  64  Mo.,  867,  in  which  ca?<e  the  facts  were 
these:  The  jury  during  the  trial  went  on,  and  looked  at,  the 
ground  where  the  deceased  was  killed;  but  the  witness  could 
not  state  that  they  were  looking  at  the  ground  with  a  view  of 
understanding  how  the  killing  was  done,  nor  was  it  shown  that 
they  said  anything  about  it,  or  that  they  conversed  among  them- 
selves in  regard  to  the  ground.  The  Supreme  Court  of  Missouri 
held  that  this  was  not  misconduct  on  the  part  of  the  jury,  and 
added:  "If, on  such  grounds  as  are  here  relied  upon,  a  verdict 
must  be  set  aside,  then,  when  the  oflence  is  charged  to  have  beeo 
committed  at  a  county  seat,  generally  a  small  village,  over  the 
whole  extent  of  which  one  has  a  view  from  the  court-house  win- 
dow, and  in  which  not  unlrequently  the  crimes  for  which  persons 
are  prosecuted  are  committed,  the  jury  would  have  to  be  con- 
signed to  a  dungeon  to  consider  of  their  verdict,  lest  they  might 
accidently  see  some  locality  mentioned  in  the  testimony.  The 
place  where  the  killing  occurred  in  this  case  was  not  in  doubt 
There  was  no  conflict  of  evidence  on  that  subject;  no  question 
whether  any  witness  who  testified  was  in  a  position  to  see  what 
he  related,  and  no  possibility  that  the  defendant  could  have 
been  prejudiced  by  the  conduct  of  the  jury." 

Wharton  lays  it  down  that  a  mere  casual  visit  by  the  jury 
to  the  scene  of  the  res  gestae,  and  without  influence  on  the  jury, 
as  where  the  jury,  when  taking  exercise  under  the  custody  of 
an  oflioer,  walk  by  such  "scene,  is  no  ground  for  setting  aside 
a  verdict;  and  the  proposition  is  fully  supported  by  authority. 
Whart.  Crim.  PI.  &  Pr.  (9th  ed.),  sec.  884. 

We  see  no  good  ground  for  applying  a  different  rule  in  the 
present  case.  The  visit  of  the  jury  to  the  scene  of  the  homi- 
cide was  merely  casual,  and  could  have  had  no  influence  upon 
them.  There  was  no  conversation  between  them  regarding  the 
premises,  nor,  for  aught  that  is  shown  by  the  record,  was  there 
any  conflict  of  evidence  upon  any  point  in  the  case.     How, 
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then,  it  was  possible  for  the  accused  to  have  been  prejudiced 
by  the  action  of  the  jury,  it  is  not  easy  to  see. 

The  next  assignment  of  error  is  based  upon  the  bill  of  ex- 
ceptions taken  by  the  prisoner  to  the  action  of  the  court  in 
allowing  the  witness,  Dollard,  to  testify  for  the  commonwealth. 
Dollard  had  not  been  summoned  as  a  witness,  but  was  present 
as  a  spectator.  The  point  of  the  prisoner's  objection  to  his 
testifying  was  that  he  had  heard  a  part  of  the  evidence,  and 
ought,  therefore,  to  be  excluded,  us  the  court  had  previously 
ordered  that  the  witnesses  be  examined  out  of  the  hearing  of 
each  other.  This  was  no  ground  for  exeludiiig  the  witness, 
nor  would  it  have  been  ground  for  excluding  him  even  if  he 
had  been  summoned  as  a  witness  before  the  order  w»is  made. 
In  Hei/'s  Ozse^  32  Gratt.,  9415,  it  was  said  that  while  a  witness 
who  disobeys  such  an  order  is  liable  to  punishment  for  con- 
tempt, he  is  not  for  that  reason  to  be  excluded,  but  that  the 
practice  is  to  allow  him  to  be  examined,  subject  to  observation 
on  his  conduct  in  disobeying  the  order;  and  it  is  now  well 
settled  by  the  English  decisions,  that  the  judge,  in  such  a  case, 
has  no  right  to  exclude  the  witness,  though  at  one  time  it  was 
held  to  be  in  his  discretion  to  do  so. 

Nor  was  there  reversible  error  in  admitting  the  evidence  of  the 
witness,  Holland,  which  is  the  subject  of  another  bill  of  excep- 
tions. The  witness  merely  testified  that  certain  goods  which 
wore  found  in  the  house  of  the  prisoner,  when  he  was  arrested  for 
the  homicide  in  question,  belonged  to  him  (Holland),  and  that 
they  were  stolen  from  his  store  the  night  of  the  alleged  mur- 
der. The  prisoner  was  not  prejudiced  by  the  evidence,  although 
not  strictly  admissible,  because  he  had  previously  stated,  as  a 
part  of  his  confession,  which  was  proven  without  objection, 
that  the  goods  were  stolen  from  the  witness'  store  on  the  night 
of  the  killing.  Neither  the  evidence  nor  the  facts  are  certified, 
and  there  is  nothing  in  the  bill  of  exceptions  to  warrant  a  re- 
versal of  the  judgment  because  of  the  admission  of  the  evi- 
dence in  question. 


Digitized  by 


Google 


^76  Commonwealth  v.  Brown. 

Opinion. 

The  refusal  of  the  trial  judge  to  compel  the  attorney  for  the 
commonwealth  to  furnish  the  prisoner  with  certain  steno- 
graphic notes  of  the  evidence  taken  before  the  examining 
magistrate  is  also  assigned  as  error.  It  appears  that  the  notes 
were  taken  at  the  instance  of  the  attorney  for  the  common- 
wealth, for  his  own  use,  and  at  his  own  expense,  by  a  private 
stenographer,  and  the  prisoner,  therefore,  had  no  more  right 
to  them  than  to  any  other  private  property  of  the  prosecuting 
attorney. 

After  the  evidence  had  been  closed  the  court  instructed  the 
jury,  among  other  things,  that  it  was  not  necessary  that  the 
design  to  kill  should  have  existed  "  for  any  length  of  time." 
This,  it  is  insisted,  was  tantamount  to  telling  the  jury  that  a 
killing  on  sudden  impulse  is  murder.  We  do  not  think  so. 
The  idea  sought  to  be  conveyed  to  the  jury  evidently  was  that 
the  design  to  kill  need  not  have  existed  for  any  considerable 
time;  for  it  was  immediately  added  that  "  it  will  be  sufficient 
if  the  jury  believe  from  the  evidence  that  at  the  moment  of 
tiring  the  shot  the  accused  intended  to  kill  or  to  do  great  bodily 
harm,"  etc.,  which  is  in  accordance  with  the  established  rule 
of  criminal  law.  In  McDanieVs  Case^  77  Va.,  281,  it  was  held, 
in  conformity  with  numerous  previous  decisions,  that  while,  to 
constitute  murder,  the  killing  must  be  pre-determined,  yet  the 
design  to  kill  need  not  have  existed  for  any  particular  length 
of  time ;  that  it  may  be  formed  at  the  moment  of  the  commis- 
sion of  the  act. 

In  the  present  case  the  court  substantially  repeated  to  the 
jury  the  instruction  just  commented  on,  with  the  additional 
remark,  that  malice  may  be  presumed  from  the  use  of  a  deadly 
weapon  in  the  previous  possession  of  the  slayer,  which  is  en- 
tirely correct.  Hiirs  Case,  2  Gratt.,  594;  Hall's  Case,  89  Va., 
171. 

The  next  bill  of  exceptions  states  that  the  prisoner  moved 
the  court  to  instruct  the  jury  as  follows :  "  The  court  instructs 
the  jury  that  unless  they  believe  from  the  evidence,  beyond  a 
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reasonable  doubt,  that  ttie  shot  which  killed  Dollard  was  fired 
by  Madison  Brown  (the  prisoner),  with  the  wilful,  deliberate, 
and  premeditated  design  of  killing,  then  the  offence  would 
not  be  murder  in  the  first  degree."  To  this  the  court  added  : 
"  Unless  they  further  believe  that,  though  the  shot  was  fired 
by  another,  such  other  was  engaged  jointly  with  the  prisoner 
in  the  commission  of  a  felonious  act;  that  it  was  fired  in  the 
attempt  to  accomplish  their  common  escape ;  and  that  the  pris- 
oner was  present  aiding  and  abetting  the  person  who  fired  the 
shot";  and  as  thus  modified  the  instruction  was  given. 

As  neither  the  evidence  nor  the  facts  are  certified,  we  do  not 
see  very  clearly  the  relevancy  of  the  instruction;  but  as  an  ab- 
stract proposition  the  instruction  is  right.  An  eminent  writer 
on  criminal  law,  after  observing  that  to  render  a  person  a  prin- 
cipal in  the  second  degree  his  presence  at  the  fact  need  not  be 
a  strict  actual  immediate  presence,  such  as  would  make  him  an 
eye  or  ear  witness  of  what  passes,  but  may  be  a  constructive 
presence,  adds :  "  So  that  if  several  persons  set  out  together, 
or  in  small  parties,  upon  one  common  design,  be  it  murder  or 
other  felony,  or  for  any  other  purpose  unlawful  in  itself,  and 
each  takes  the  part  assigned  him ;  some  to  commit  the  fact, 
others  to  watch  at  proper  distances  and  stations  to  prevent  sur- 
prise, or  to  favor,  if  need  be,  the  escape  of  those  who  are  more 
immediately  engaged;  they  are  all,  provided  the  fact  be  com- 
mitted, in  the  eye  of  the  law,  present  at  it,"  and  therefore  prin- 
cipals.    1  Russ.,  Crimes,  22. 

The  next  point,  viz :  that  the  corporation  court  postponed 
the  execution  of  its  sentence  more  than  thirty  days  after  the 
then  next  term  of  this  court,  contrary  to  section  4051  of  the 
Code,  need  not  be  considered,  as  it  is  not  a  practical  question 
in  the  case. 

There  was  also  a  motion  for  a  new  trial,  which  was  over- 
ruled ;  but  as  the  record  embodies  neither  the  facts  nor  the 
evidence,  we  must  assume  that  the  ruling  of  the  court  in  this 
particular  was  right. 
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The  overraling  of  the  rnotion  in  arrest  of  judgment  is  the 
subject  of  the  next  and  last  assignment  of  error;  but  no  rea- 
sons are  urged  in  support  of  the  objection,  and  we  find  nothing 
in  the  record  tp  support  it. 

There  is  no  error  in  the  judgment  to  the  prejudice  of  tiie 
prisoner,  and  ti\e  same  must  be  affirn^ed. 

Judgment  affirmed. 
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Bicfimoni. 

Ex  Partb  Bassitt. 

March  29th,  1804. 

Constitution — Appointmenl   of  justices. — Code,  {  97,    authorizing   county 
courts  to  appoint  additional  justices  to  the  number  specified  in  the  con- 
stitution when  the  public  service  requires  it :  heldj  not  violative  of  sec- 
•    tions  2  and  4,  article  7  of  the  constitution,  and  not  an  unwarranted 
delegation  of  legislative  power. 

Petition  of  John  Bassitt  in  the  original  jurisdiction  of  the 
court  for  a  writ  of  habeas  corpus.     Opinion  states  the  ease. 

Btverid/je  ^  Bristow^  for  petitioner. 

Attorney' General  R.  Taylor  Scotty  for  respondent. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  petition  tor  a  writ  of  habeas  corpus.  The  petitioner, 
John  Bassitt,  alleges  that  he  is  illegally  detained  in  the  jail  of 
Elizabeth  City  county  by  virtue  of  a  mittimus  issued  by  8.  0. 
Houching,  a  pretended  justice  of  the  peace  of  Chesapeake 
magisterial  district,  in  said  county,  on  the  2d  day  of  November, 
1893;  that  on  that  day  there  were  three  duly  elected,  qualified 
and  acting  justices  of  the  peace  in  and  for  said  district,  viz : 
W.  H.  Power,  Arthur  Boykin,  and  R.  L.  Thornton ;  and  that 
the  said  Houchins  was  a  mere  usurper  in  the  office  of  justice 
of  the  peace,  whose  acts  were  without  any  validity  whatever. 
It  appears  from  an  exhibit  filed  with  the  petition  that  Houchins 
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was  acting  as  a  justice,  oh  the  occasion  in  question,  under  an 
appointment  of  the  county  court  of  the  said  county,  made  on 
the  16th  of  October,  1893,  of  which  the  following  is  a  copy  : 

''It  is  ordered  to  be  entered  of  record  that  this  court  is  of 
opinion  that  the  public  service  requires  one  justice  of  the  peace 
in  addition  to  those  specified  in  the  constitution,  in  Chesapeake 
magisterial  district,  and  that  notice  thereof  shall  be  published 
as  the  law  requires.  And  the  court  doth  appoint  Samuel  0. 
Houchins  a  justice  of  the  peace  for  said  district,  to  serve  until 
such  additional  officer  shall  be  elected  and  qualify,  and  there- 
upon the  said  Samuel  O.  Houchins  appeared  in  court  and 
qualified  to  his  office  by  taking  and  subscribing  the  oath  re- 
quired by  law." 

This  nrder  and  appointment  were  made  under  the  act  of 
March  27,  1876,  now  carried  into  section  97  of  the  Code,  which 
enacts  that  "whenever  a  county  court  shall  be  of  opinion  that 
the  public  service  requires  a  greater  number  of  justices  or  con- 
stables in  any  district  than  those  specified  in  the  constitution, 
and  shall  so  enter  of  record  and  designate  the  number  of  such 
additional  officers,  notice  thereof  shall  be  published  in  such 
district,  and  at  the  next  succeeding  general  election  for  district 
officers,  such  additional  officers  shall  be  elected  in  the  mode 
prescribed  for  the  election  ot  district  officers,  and  continue  to 
be  elected  at  each  succeeding  general  election  of  district  offi- 
cers until  otherwise  ordered  by  the  court,"  etc. 

The  same  section  also  authorizes  the  court  to  a[»point  offi- 
cers to  serve  until  such  additional  officers  are  elected  and  quali- 
fied. 

The  petitioner's  c(»ntention  is  that  this  enactment  is  uncon- 
stitutional, and  that,  therefore,  Houchins  is  not  an  oflicer, 
either  de  jure  or  de  facto.  It  the  statute  be  unconstitutional, 
then,  undoubtedly,  no  office  was  created  by  it,  or  by  anything 
that  was  done  under  it,  and  Houchins  is  merely  a  usurper,  to 
whose  acts  no  validity  can  be  attached;  for,  as  was  decided 
in  Norton  v.  Shelby  CouMyi^  118  U.  S.,  425,  there  can  be  no  of- 
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ficer,  either  de  jure  or  de  facto,  if  there  be  no  office  to  fill.  This 
18  not  disputed;  but  is  the  statute  unconstitutional? 

The  second  section  ot  the  seventh  article  of  the  constitution, 
under  the  head  of"  County  Organization,"  ordains  as  follows  : 
**  Each  county  of  the  Stjite  shall  be  divided  into  so  many  com- 
pactly located  magisterial  districts  as  may  be  deemed  neces- 
sary, not  les«»  than  three :  provided,  that  after  these  have  been 
formed  no  additional  districts  shall  be  made  containing  less 
than  thirty  square  miles.  *  *  *  In  each  district  there  shall 
be  elected  one  supervisor,  three  justices  of  the  peace,  one  con- 
stable, and  one  overseer  of  the  poor,  who  shall  hold  their  re- 
spective offices  for  the  term  of  two  years."  "But  nothing  in 
this  article,"  says  the  fourth  section,  "  shall  be  construed  as 
prohibiting  the  general  assembly  from  providing  by  law  for 
any  additional  officers  in  any  city  or  county."     Code,  p.  44. 

Authority  is  thus  impliedly  conferred  upon  the  legislature 
to  provide  bylaw  for  additional  officers;  and  the  act  of  March 
27,  1876,  was  passed  in  the  exercise  of  this  power.  The  con- 
stitution, it  will  be  observed,  does  not  prescribe  the  manner  in 
which  additional  officers  shall  be  provided  for,  but  leaves  that 
to  the  discretion  of  the  legislature.  The  provision  simply  is, 
in  efiect,  that  such  officers  may  be  provided  for  "  by  law." 

It  is  contended  that  the  act  before  mentioned  is  an  unwar- 
ranted ddegation  of  legislative  power  to  the  county  courts,  and 
in  violation  of  the  second  article  of  the  constitution,  which  de- 
clares that  "the  legislative,  executive,  and  judiciary  depart- 
ments shall  be  separate  and  distinct,  so  that  neither  exercise 
the  powers  properly  belonging  to  either  of  the  others."  But 
we  do  not  perceive  the  force  or  propriety  of  this  position. 
There  is  here  no  delegation  of  legislative  power,  but  the  county 
courts  are  merely  empowered  to  declare  the  event,  so  to  speak, 
upon  which  the  act  is  to  take  effect  within  their  respective 
counties. 

Judge  Cooley  lays  it  down,  that  while  the  power  to  make 
laws  cannot  be  delegated,  yet  it  is  not  always  essential  that  a 
Vol.  xc— 86 
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legislative  act  should  be  a  completed  statute,  which  must  in 
any  event  take  effect  as  law,  at  the  time  it  leaves  the  hands  of 
the  legislative  department.  A  statute,  he  says,  may  be  condi- 
tional,  and  its  taking  effect  may  be  made  to  depend  upon  some 
subsequent  event;  and  affirmative  legislation  may  in  some 
cases  be  adopted,  of  which  the  parties  interested  are  at  liberty 
to  avail  themselves  or  not  at  their  option ;  and  for  this  he  cites, 
among  other  cases.  Brig  Aurora  v.  United  StateSyl  Cranch,  382, 
and  Ball  v.  Read,  13  Gratt.,  78.  In  the  first  ot  these  cases  it 
was  held  that  Congress  may  make  the  revival  of  a  law  condi- 
tional upon  a  fact  then  contingent,  and  empower  the  prcsiilent 
to  declare  by  his  proclamation  that  such  fact  has  occurred,  and 
the  law  is  revived.  And  in  Bidl  v.  Bead  an  act  providing  for 
the  establishment  of  a  system  of  free  schools  in  a  particular 
magisterial  district  of  Accomac  county,  subject  to  the  approval 
of  the  voters  of  the  district,  was  held  valid,  although  assailed 
as  being  an  illegal  delegation  of  legislative  power.  See,  also. 
Savage^ 8  Case^  84  Va.,  619.  "  For  the  like  reasons,"  says  Judge 
Cooley,  "the  question  whether  a  county  or  township  shall  be 
divided  and  a  new  one  formed,  or  two  townships  or  school  dis- 
tricts formerly  one  be  reunited,  or  a  county  seat  located  at  a  par- 
ticular place,  or  after  its  location  removed  elsewhere,  or  the 
municipality  contract  particular  debts,  or  engage  in  a  particular 
improvement,  id  always  a  question  which  may  with  propriety 
be  referred  to  the  voters  of  the  municipality  fiir  decision." 
Cooley,  Const.  Lim.,  119. 

The  same  principle  applies  to  the  present  case;  for  if  it  be 
competent  for  the  legislature  to  submit  a  matter  of  local  con- 
cern to  the  decision  o^'  the  voters  of  the  municipality,  it  is 
equally  competent  for  it  to  submit  a  similar  question  to  the 
decision  or  approval  of  the  county  court. 

Our  conclusion,  therefore,  is  that  the  act  in  question  is  con- 
stitutional and  valid,  and  that  the  petitioner  must  be  remanded 
to  the  custody  of  the  sheriff  of  Elizabeth  City  county. 


Writ  denied. 
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MOORB   BT   AL.    V.   BuTLER    ET   AL. 
June  14th,  1894. 

1.  Antenuptial  Settlbmentb.— Prior  to  May  1,  1888,  deed  from  a  man  to. 

his  intended  wife  in  consideration  of  marriage,  was  valid  as  against  his 
creditors  in  the  absence  of  fraudulent  intent  on  her  part.  Herring  v. 
Wickham,  29  Gratt.,  628. 

2.  Idem — EvideTice—Case  at  bar. ^In  suit  by  creditors  to  annul  deed  made 

before  May  1,  1888,  in  consideration  of  marriage  by  a  man  to  his  in- 
tended wife,  it  appeared  that  grantor  was  at  its  date  insolvent,  and  had 
recently  bought  considerable  property  on  credit,  and  the  deed  would 
leave  his  creditors  unpaid ;  that  before  the  marriage  notice  was  served 
on  her  of  such  suspicious  circumstances ;  that  the  commissioner,  who 
heard  the  witnesses,  reported  that  there  was  no  proof  of  her  fraudulent 
participation,  and  the  report  was  confirmed :  Jieldy  the  deed  must  be 
allowed  to  stand. 

Appeal  from  decree  of  circuit  court  of  Hanover  county,  ren- 
dered October  26,  1891,  in  a  chancery  cause  wherein  J.  S. 
Butler  and  others  were  complainants  and  L.  A.  Butler  and 
others  were  defendants.  The  decree  being  adverse  to  the 
complainants,  they  appealed.     Opinion  states  the  case. 

George  T.  HaWy  Hill  Montague^  and  James  LyonSj  for  appel- 
lants. 

CardweU  ^  CardweUy  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
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The  controversy  here  is  over  certain  trust  deeds  made  by 
the  appellees,  J.  F.  Moore  and  L.  A.  Butler,  some  of  the  trusts 
were  to  secure  certain  valid  debts,  so  held  by  the  decree  of  the 
circuit  court  of  Hanover,  so  conceded  here  now  to  be  bona  fide 
and  valid. 

But  these  parties,  J.  F.  Moore  and  L.  A.  Butler,  before  the 
Code  of  Virginia,  1887,"  went  into  operation,  made  antenuptial 
deeds,  conveying  certain  property,  subject  to  the  above  men- 
tioned deeds,  to  their  prospective  wives  in  consideration  of 
marriage.  These  deeds  were  executed  and  recorded,  and  the 
marriages  took  place.  Whereupon  J.  S.  Moore,  the  appel- 
lant, and  Wingo,  Ellett  &  Crump,  all  merchants  of  Richmond 
city,  brought  their  suits  to  annul  these  marriage  deeds  for 
fraudulent  intent  in  which  the  expectant  wife  is  alleged  to 
have  fully  participated. 

The  case  of  Herring  v.  Wiekham,  29  Gratt,  628,  is  conceded, 
the  transactions  being  before  the  Code  of  1887  went  into  effect, 
also  Clai/  v.  Walters^  79  Va.,  92,  when  the  wife  expectant  was 
served  with  notice  of  the  contention  of  the  creditors,  that  the 
deed  was  with  fraudulent  intent  The  only  question  in  dispute 
here  is  one  of  fa,ct.  Th<B  law  being  conceded  that  the  deed  is 
good  if  there  was  no  fraudulent  intent  on  the  part  of  the  grantees. 
And  also  that  the  deed  is  void  for  fraudulent  intent,  if  such 
existed  on  the  part  of  the  grantor  in  each  case,  aind  if  the  fraud- 
ulent intent  was  participated  in  on  the  part  of  the  grantee  in 
each  deed.  ■'■ 

But  the  grantee  in  each  deed  denies  all  fraudulent  interit,  and 
disclaims  all  knowledge  of  fraudulent  intent  on  the  part  of 
the  grantor  if  such  should  be  found  to  exist.  The  circuit  court 
referred  the  disputed  question  to  a  commissioner  to  take  evi- 
dence and  make  report  as  to  these  matters. 

The  evidence  was  taken  and  reported  in  the  form  of  depo- 
sitions, and  report  made  that  there  was  no  participation  in  any 
fraudulent  intent  on  the  part  of  the  beneficiaries,  and  that 
the  deeds  were  valid  and  binding.     This  report  the  circuit 
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court  confirmed  in  the  decree  complained  of  and  appealed 
from  here. 

In  the  answers,  the  grantees,  not  under  oath,  oath  being 
waived  in  the  bills;  and  the  depositions  show  that  in  the  But- 
ler deed  the  plaintifis  served  notice  as  in  the  Claj/  v.  Walters 
supra,  on  the  expecting  wife,  of  suits  and  the  contention 
of  the  plaintifis  as  to  the  fraudulent  intent  of  the  grantor, 
and  there  is  evidence  of  circumstances  that  may  be  said  to  be 
suspicious  in  each  case.  But  the  commissioner  who  heard  and 
saw  the  witnesses  testify,  and  the  circuit  court  which  tried  the 
ca^e,  decided  that  there  was  not  sufficient  proof  of  any  fraudu- 
lent participation  on  the  part  of  the  grantees  in  the  cases.  In 
such  case  great  weight  is  necessarily  given  to  the  decree  of  the 
court  below,  and  this  court  will  not  reverse  except  in  a  case  of 
palpable  mistake.  Bowers  v.  Bowers,  29  Gratt.,  697;  Magarity 
V.  Shipman,  82  Va.,  784;  Porter  v.  Young,  85  Va.,  49.  In  this 
case  the  evidence  cannot  be  said  to  be  conflicting,  the  defend- 
ants having  called  no  witnesses.  But  the  questions  are  decided 
upon  the  weight  of  the  evidence  in  the  ettbrt  to  bring  home 
to  the  wife  knowledge  of  the  fraudulent  intent  of  the  husband^ 
and  collusion  therein,  and  these  circumstances  are  held  insuf- 
ficient to  establish  any  guilty  knowledge  on  the  part  of  the 
wife.  The  plaintiff>5  prove  the  circumstances  of  suspicion  as 
to  the  husband,  which  are  his  insolvency  and  the  recent  pur- 
chase of  a  good  deal  of  property  and  goods  so  short  a  time 
before  the  conveyance  of  that,  and  all  other  property,  so  as  to 
leave  the  creditors  without  payment  of  any  part  of  their  debts, 
if  the  deed  stands. 

But  the  only  evidence  which  tends  to  show  any  knowledge 
in  the  grantee  of  the  insolvency  and  the  claim  of  fraudulent 
intent  by  the  creditors,  is  the  evidence  of  the  witness  Alexan- 
der,  who  served  the  above  mentioned  notices  on  Mrs.  Butler 
before  her  marriage;  when  she  seemed  to  be  excited  and  aska 
the  witness,  who  was  the  deputy  sheriff',  what  all  that  meant; 
when  he  told  her  not  to  mind  him,  he  expected  to  be  married 
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himself  soon,  and  that  he  did  not  think  they  would  amount  to 
anything.  He  served  similar  notices  on  Mrs.  Moore,  but  had 
no  conversation  with  her  at  all. 

In  Clay  v.  Walters^  supra^  it  was  held  that  "  it  was  necessary 
to  show  that  the  intended  wife  knew  of  the  guilty  purposes  of 
her  intended  hasband,  if  suit  existed,  and  that  she  participated 
in  the  fraudulent  intent."  That  it  was  necessary  to  bring  home 
to  her  actual  knowledge  of  the  fraud  in  contemplation.  See 
Clay  V.  WalterSy  supra,  and  what  is  said  on  pages  97  and  98  of 
that  case. 

We  cannot  say  upon  the  evidence  here  that  she  had  know- 
ledge of  any  fraudulent  intention  on  the  part  of  her  husband. 
She  participated  in  one  of  the  cases  in  the  purchase  of  house- 
furnishings  by  her  husband,  but  she  heard  him  promise  to  pay 
for  them,  and  saw  him  sign  a  note  binding  him  to  pay  for 
them,  and  there  is  no  proof  tending  to  show  that  she  knew 
that  he  could  so  easily  avoid  payment  and  escape  from  the 
obligation  of  his  written  promise. 

We  are  constrained  to  affirm  the  decree  of  the  circuit  court 
in  this  case,  and  to  hold  that  there  is  not  sufficient  proof  of 
fraudulent  intent  on  the  part  of  the  wite,  which  is  done  ac- 
cordingly. 

Decree  affirmed. 
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Norfolk  &  Western  Kailroad  Co.  v.  Ward. 

Junk  14th,  1894. 

1.  Employees — Contributory    negligmce — Obedience   to    orders. — Where  em- 

ployee acts  in  obedience  to  orders  he  cannot  be  deemed  guilty  of  con- 
tributory negligence,  unless  the  danger  be  so  glaring  that  no  prudent 
man  would  encounter  it,  even  when,  like  the  employee,  he  was  not  en- 
tirely free  to  choose. 

2.  Idem — Increased  dangers — Liability  of  employers — Case  at  bar. — Defendant 

had  plaintiff  employed  in  making  excavations  that  demanded  much  cau- 
tion. "  Ground-hog-holes  "  were  dug  eighteen  inches  wide  and  thirteen 
feet  deep  instead  of  six  or  eight  feet  deep  as  usual,  with  sides  unsup- 
ported. "  Boss,"  without  examining  as  to  the  safety  of  the  work,  or- 
dered plaintiff,  who  was  unaware  of  the  increased  dangers  thereof,  to  go 
in  and  dig  the  hole  deeper.  The  sides  caved  in  and  disabled  plaintiff 
for  life :  Held,  defendant  is  liable. 

3.  Idem — Knowledge  of  danger — Burden  of  proof. — ^The  burden  rests  upon 

employer  to  prove  that  employee  was  aware  of  the  increased  dangers 
growing  out  of  employer's  negligence,  and  not  out  of  the  dangers  inci- 
dent to  his  ordinary  employment. 

Error  to  judgment  of  circuit  court  of  Carroll  county,  ren- 
dered at  its  November  terra,  1892,  in  an  action  of  trespass  on 
the  case  wherein  C.  C.  Ward  was  plaintiff  and  the  Norfolk  and 
Western  Railroad  Company,  the  plaintiff  in  error,  was  defend- 
ant.    Opinion  states  the  case. 

Brown  ^  Moore,  for  plaintiff  in  error. 

J?.  C.  Jackson  and  W.  D.  Tompkins,  for  defendant  in  error. 
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Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  for  damages  for  an  injury  received  by  the  plain- 
tift  while  in  the  employ  of  the  defendant  company  grading  the 
track  of  its  road. 

After  all  the  evidence  had  been  introduced  the  court  s^ve 
four  instructions  asked  for  by  the  plaintiff,  which  were  ex- 
cepted to  by  the  defendant,  and  gave  six  instructions  asked  for 
by  the  defendant,  which  were  excepted  toby  the  plaintiff.  The 
jury  found  for  the  plaintiff,  and  assessed  $1,100  damages. 

The  defendant  mpved  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  that  the  verdict  is  contrary  to  the  evidence 
and  law  of  the  case,  which  motion  the  court  overruled  and  en- 
tered the  judgment  complained  of,  upon  the  finding  of  the 
jury. 

The  defendant  excepted  to  the  action  of  the  court,  and  the 
evidence  is  certified. 

The  plaintitt  in  error  assigns  for  error  that  the  judgment  is 
erroneous,  in  that  the  court  overruled  the  motion  to  set  aside 
the  verdict  of  the  jury,  as  contrary  to  the  law  and  the  evi- 
dence, and  to  grant  a  new  trial ;  and  that  the  instructions  given 
to  the  jury,  on  the  prayer  of  the  plaintiff,  are  erroneous. 

The  appellee.  Ward,  received  severe  and  permanent  injury 
by  the  caving  in  of  the  side  of  a  chamber,  or  "  ground-hog- 
hole,"  as  known  in  the  parlance  of  railroad-track  grading, 
eighteen  inches  wide,  thirteen  feet  deep,  and  twelve  feet  into 
the  mass  of  impending  earth  to  be  excavated  and  removed,  in 
which  he  was  working  in  the  employ  of  the  defendant  com- 
pany, and  into  which  he  was  specifically  and  peremptorily 
ordered  to  go  and  dig  and  excavate  it  deeper,  after  he  had  dug 
it,  and  shoveled  out  the  earth,  to  even  a  greater  depth  than 
was  the  customary  and  prudent  depth,  by  the  supervising  and 
authoritative  "boss"  in  charge  of  the  work  as  the  agent  of  the 
appellant. 

The  defendant  company  claims  that  the  evidence  failed  to 
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show  any  negligence  on  the  part  of  the  company,  and  that  the 
plaintiff  knew,  or  ought  to  have  known,  of  the  danger  of  the 
place  and  character  of  the  work;  and  that  he  assumed  the 
risk  incident  to  his  employment. 

The  evidence  is  certified,  and  in  reviewing  the  finding  of  the 
jury  upon  the  facts,  we  are  confined  to  the  evidence  for  the 
appellee  where  there  is  any  conflict.  Abundant  evidence  was 
introduced  by  the  plaintiff  (who  is  appellee  here)  to  show  that 
the  place  in  which  he  worked,  and  the  method  ot  the  work, 
as  ordered  and  conducted  by  the  defendant,  were  not  reasona- 
bly safe,  and  that  the  agent  of  the  company  in  charge  of  the 
digging  and  excavating  did  not  adopt  or  observe  the  requisite 
and  usual  caution  to  prevent  or  guard  against  the  extreme 
danger  of  the  work  into  which  he  specifically  and  positively 
ordered  the  appellee  to  go,  and  which,  proximately,  caused  his 
severe  and  lasting  injury.  The  soil  or  earth  in  which  the  de- 
fendant company  was  constructing  its  road-bed  was  treacher- 
ous at  this  place — rotten  and  seamy;  and  the  evidence  shows 
that  it  was  known  to  the  company's  agent  and  representative 
to  be  dangerous  to  work  in  by  sinking  chambers  and  under- 
mining and  breaking  off  the  forehead  or  blocked  out  mass. 
Their  foreman,  who  ordered  the  appellee  to  go  back  into  the 
hog-hole  and  sink  it  to  the  unusual  and  dangerous  depth  of 
thirteen  feet,  knew  of  the  risk  of  the  undertaking,  and  ex- 
pressed his  fear  that  he  would  get  his  men  killed  in  the  cham- 
bers by  the  falling  in  of  the  sides  of  the  rotten,  loose,  and 
seamy  earth ;  and  only  a  day  or  two  before  the  accident  which 
injured  the  appellee,  one  of  the  chambers  near  by  caved  in  be- 
cause of  the  character  of  the  earth  and  the  unsupported  sides 
of  the  "  hog-hole."  After  Ward,  the  appellee,  had  sunk  the 
chamber  in  which  the  accident  occurred  to  the  usual  depth  to 
which  they  had  been  sinking  them,  he  came  out  to  break  off 
the  forehead  as  the  usual  precaution  for  safety.  Long,  the 
standing  boss,  was  peremptorily  ordered  by  Hanks,  the  walk- 
ing and  chief  boss,  without  even  a  look  or  glance  of  inspec- 
VoL.  xc— 87 
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tion  by  either  of  them,  to  send  Ward  in  ajyrain  to  sink  the 
chamber  deeper.  Long  gave  the  order  to  Ward  as  coming 
from  Hanks,  which  Ward  obeyed ;  and  when  he  had  dug  and 
shoveled  out  the  chamber  to  the  depth  of  thirteen  feet,  one  of 
the  unsupported  sides  fell  in  and  crushed  the  appellee  under 
the  weight  of  the  fallen  mass,  causing  to  him  painful  and  per- 
manent injury.  Here  is  a  distinct  act  of  positive  negligence 
and  recklessness  of  the  authoritative  agent  of  the  defendant 
company,  by  which,  proximately  and  directly,  a  day  laborer, 
who  was  bound  to  obey  the  orders  of  his  superior,  was  severely 
injured  and  disabled  for  lite. 

It  is  argued  that  the  appellee,  Ward,  must  be  presumed  to 
have  known,  and  was  in  duty  bound  to  observe  the  dangerous 
character  of  the  work,  and  therefore  he  assumed  the  danger 
incident  to  his  employment.  He  swears  positively  that  he  did 
not  know  of  the  danger  of  his  situation  and  surroundings; 
and  the  jury  found,  as  a  fact,  that  he  was  not  guilty  of  con- 
tributory negligence  in  obeying  the  specific  and  positive  order 
of  his  superiors  to  return  into  the  chamber  and  sink  it  deeper. 
Hanks  and  Long  knew  of  the  danger,  and  the  duty  of  careful 
and  constant  inspection  of  the  situation  and  progress  of  the 
work,  to  detect  and  provide  against  danger  and  injury  to  the 
laborer  who  was  digging  and  shoveling  dirt  in  this  narrow, 
deep,  and  dark  ditch,  was  wholly  neglected  by  them  to  the 
serious  injury  of  the  defendant's  employee.  An  employee  as- 
sumes such  risks  as  are  incident  to  his  employment  and  do  not 
arise  or  ensue  from  the  negligence  of  his  employer,  or  his 
deputies  in  authority  over  him  and  his  work ;  but  the  evidence 
in  this  ease  establishes  the  fact  that  the  accident  would  not 
have  happened  but  for  the  gross  recklessness  of  the  defendant 
company's  agent.  The  usual  pl.an  of  doing  this  work  had  been 
to  sink  the  chamber  six  or  eight  feet,  and  then  ''  break  oft  " 
the  loosened  and  undermined  forehead  or  impending  mass,  be- 
fore beginning  to  sink  the  chamber  deeper.  Had  this  been 
observed  in  this  case  there  could  be  but  little  or  no  danger  of 
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serious  injury,  because  tbo  walls  being  low,  were  not  likely  to 
fall;  and  if  they  should  comraenee  to  fall  the  workmen  could 
save  themselves  by  getting  out,  which  it  was  impossible  for 
Ward  to  do  in  a  narrow  cell  only  eighteen  inches  wide  and 
thirteen  feet  deep,  into  which  he  was  ordered  to  work,  and  to 
sink  the  chamber  several  feet  deeper  than  was  usual ;  and  that, 
too,  in  earth  more  dangerous  and  treacherous  than  had  been 
encountered  in  the  work  before  reaching  the  cut  where  the 
accident  and  the  injury  happened. 

When  the  servant  shows  that  his  injury  was  in  consequence 
of  an  increased  risk,  and  one  not  ordinarily  incident  to  his 
employment,  but  growing  out  of  the  master's  negligence,  the 
burden  of  proof  is  upon  the  master  to  show  that  the  servant 
knew  of  and  understood  the  increased  danijer.  40  Michi<jan, 
420-24. 

*'If  he  knew,  or  reasonably  ought  to  have  known,  the  pres- 
ence of  danger  to  him  in  the  course  of  his  employment  of  the 
cattle  thute  in  question,  and  saw  tit,  notwithstanding,  to  con- 
tinue in  his  employment,  he  might  be  held  to  answer  the 
extraordinary  risk,  as  well  as  the  ordinary  risks  of  his  service. 
But  it  appeal's  to  us  that  this  conseqyience  of  acquiescence 
ought  to  rest  on  positive  knowledge  of  precise  dungjrs  as- 
sumed— not  on  vagiie  surmises  of  possibility  of  danger."  42 
Wisconsin,  583. 

If  an  em[)loyee,  tvithout  specific  commimd  as  to  time  and  manner, 
uses  an  obviously  defective  implement,  the  defect  alike  open  to 
the  observation  and  within  the  comprehension  of  both  em- 
ployer and  employee,  both  stand  upon  common  ground,  and 
no  recovery  can  be  had  for  a  resulting  injury  to  either;  but 
when  the  servant  acts  under  the  orders  of  his  master,  and  is 
injured,  the  rule  is  different,  for  then  it  cannot  be  said,  with  any 
degree  of  reason,  tlia*:  the  master  and  servant  stand  on  equal 
footing,  even  though  they  have  equal  knowledge  of  the  danger. 
The  servant  occupies  a  position  of  subordination  and  m^y  rely 
upon  the  skill  and  knowledge  of  his  master,  and  is  not  free  to 
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act  on  his  own  suspicions."     Iron  Ship,  ^c,  Works  v.  Nutteraly 
119  Pa.  St.,  149;  Shortel  v.  Si.  Joseph,  104  Mo.,  114. 

"  If  therefore  the  master  orders  the  servant  into  a  situation 
of  danger,  and  he  obej^s,  and  is  thereby  injured,  the  law  will 
not  deny  him  a  remedy  against  the  master  on  the  ground  of 
contributory  negligence,  unless  the  danger  was  so  glaring  that 
no  prudent  man  would  have  entered  into  it,  even  when,  like 
the  servant,  he  was  not  entirely  free  to  choose.  The  same  rule 
has  been  applied,  and  with  sound  reason,  where  the  person 
injured  was  ordered  into  a  service  of  peculiar  danger,  such  as 
he  did  not  undertake  to  perform,  by  another  servant  standing 
towards  him  in  the  relation  of  superior  or  vice  principal;  and 
if  he  obeys  such  an  order  and  is  injured  he  may  recover  dam- 
ages ;  the  law  will  not  declare  his  act  of  obedience  negligence 
per  se  ;  but  will  leave  it  to  the  jury  to  say  whether  he  ought  to 
obey  or  not."  Thompson  on  Negligence,  975.  ''  Where  there 
is  any  doubt  whether  the  employee  was  acquainted,  or  ought 
to  have  been  acquainted,  with  the  risk,  the  determination  of 
the  question  is  necessarily  with  the  jury."  Rannell  v.  DUworthy 
111  Pa.  St.,  343.  The  foregoing  principles  of  law  are  directly 
applicable  to  the  facts  of  this  case.  Of  the  instructions  given 
by  the  court,  it  is  enough  to  say  that  they  correctly  state  the 
law,  and  there  is  nothing  in  them  of  which  the  appellant  can 
complain.  Our  judgment  is  to  affirm  the  judgment  of  the  cir- 
cuit court  of  Carroll  county. 

Judgment  affirmed. 

Note  by  Reporter. — As  to  obedience  to  orders  affecting  contributory  n^- 
ligence,  see  note  to  Orman  v.  Mannix,  (Colo.)  17  L.  R.  A.,  602. 
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Lewis  v.  Berryville  Land  &  Improvement  Co. 

Junk  14th,  1894. 

Assessments — Defences — Svbscriber — Transferee. — ^Though  in  suit  to  collect 
assessments  to  corporate  stock  from  subscriber,  he  may  set  up  under 
Code,  i  3299,  the  defences  of  feilure  of  consideration,  fraud  in  the  pro- 
curement of  the  contract,  or  any  other  matter  which  would  entitle  him 
to  relief  in  equity,  yet,  heldj  those  defences  are  personal  to  him,  and  do 
not  pass  to  the  tranferee  of  the  stock. 

Argued  at  Richraond.     Decided  at  Wytheville. 

Error  to  judgment  of  circuit  court  of  Clarke  county,  ren- 
dered December  6,  1892,  in  an  action  by  the  Berryville  Land 
and  Improvement  Company  against  W.  T.  Lewis,  to  recover 
four  a^^sessments  on  the  stock  of  said  company  which  said 
Lewis  had  purchased  from  Samuel  McCormick,  the  original 
subscriber  therefor.  Judgment  being  against  Lewis,  he  brought 
the  case  here  on  error  and  supersedeas.  Opinion  states  the 
case. 

Moore  ^  Koonslar  and  Barton  ^  Boyd.,  for  plaintiff  in  error. 

M.  McClannick  and  John  J,  Williams,  tor  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  trespass  on  the  case  in  assumpsit.  The  de- 
claration demands  $206  for  the  price  and  value  of  goods  sold 
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and  delivered,  and  $206  for  other  goods  bargained  and  sold, 
&c.,  as  in  the  common  count. 

The  second  count  sets  forth  that  one  Samuel  McCormick 

bought shares  of  stock  at  the  par  value  of  $25  per  share; 

that  McCormick  afterwards  assigned  80  shares  of  this  stock  to 
the  defendant,  who,  responding  to  four  calls  for  assessments, 
had  paid  in  part,  but  owed  now  $206  under  last  call. 

To  this  the  defendant  tendered  a  large  number  of  plejis,  iu 
substance  setting  up  failure  of  consideration  and  breach  of 
warranty. 

The  breach  of  warranty  was  as  to  such  as  were  made  to  Mc- 
Cormick, the  original  subscriber,  whose  assignee  the  defendant 
was.  The  defendant  moved  to  reject  the  pleas  upon  the  ground 
that  the  warranty  was  alleged  to  have  been  to  McCormick,  and 
were  personal  to  him,  and  did  not  pass  to  the  defendant  with 
the  stock  sold  to  him  by  McCormick. 

The  circuit  court  rejected  the  pleas,  and  there  was  judgment 
for  the  plaintiff.  Whereupon  the  defendant  applied  for  and 
obtained  a  writ  of  error  to  this  court. 

The  defence  set  up  is,  as  stated  by  the  learned  counsel  for 
him  in  this  court,  "  a  total  and  complete  failure  of  considera- 
tion, and  an  entire  failure  of  consideration,  and  entire  refusal, 
inability  and  disability  of  the  plaintiff  to  perform  on  its  part 
the  promises  and  contracts  made  by  the  plaintiff.''  The  de- 
fence is  set  up  under  the  very  general  terms  of  the  amended 
law,  embodied  in  section  3299  of  the  Code  of  Virginia,  of 
failure  in  the  consideration,  and  breach  of  the  warranty,  fraud 
in  the  procurement  of  the  contract,  and  any  other  matter  which 
would  entitle  the  defendant  to  relief  in  equity. 

In  a  case  where  such  injury  has  resulted  to  the  defendant  by 
the  acts  of  the  plaintift,  there  can  be  no  question  raised  as  to 
the  right  to  relief  under  this  statute,  when  such  is  set  up  by 
plea  and  sustained  by  proof.  But  in  this  case  the  pleas  charge 
the  conduct  complained  of  against  another  person  than  the 
plaintiff.     There  have  been  no  contract  relations  between  the 
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plaintift  and  the  defendant.  The  stock  was  sold  by  the  plain- 
titt  to  another  person,  and  resold  to  the  defendant,  who  is  a 
transferer  of  the  stock  on  which  the  calls  are.  If  there  has 
been  such  conduct  on  the  part  of  the  plaintiff,  it  was  in  its 
dealings  with  another  stockholder,  and  if  he  has  been  injured 
he  has  demanded  no  redress.  The  question  raised  is,  can  the 
defendant  set  up  the  supposed  injuries  of  a  third  person  ? 

We  are  not  called  upon  to  decide  more  than  was  decided  by 
the  court  below  whose  judgment  we  review,  nor  to  suggest  the 
proper  remedy  of  any  cause  of  action  existing  against  the  de- 
fendant for  any  other  person.  It  is  there  decided  in  substance 
that  the  defendant  cannot  set  up  such  defence  and  his  pleas  are 
rejected.  And  this  is  not  error.  Cook  on  Stock  and  Stock- 
holders, §  156,  says  upon  the  authority  of  Duraniy^s  Gase^  26 
Beavan,  268,  that  a  transferrer  of  the  shares  cannot  bring  the 
suit,  the  fraud  is  personal  to  the  original  subscriber.  We  think 
this  is  right  and  must  be  affirmed. 

Judgment  affirmed. 
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Gibson  v.  BEVERiDaE. 

June  14th,  1894. 

1.  Appellate  Court — ExcepHons — Review. — Where  trial  court  refuses  plain- 

tiff leave  to  amend  his  declaration,  and  no  exceptions  to  the  ruling  are 
taken  before  verdict,  this  court  will  not  review  such  action  of  the  trial 
court. 

2.  Common  Law  Practice — Joint  action — Dismissal  as  to  one. — Where  in  ac- 

tion against  two  who  file  joint  plea  of  non  assumpsit,  and  plaintiff  ha» 
the  action  dismissed  as  to  one,  and  asks  leave  to  amend  his  declaration 
as  to  the  other,  and  there  is  nothing  to  show  that  the  defence  relied  on 
was  personal  to  the  former  :*  held,  no  error  to  refuse  such  leave. 

3.  Construction  op  Statutes. — Code,  §  3295,  has  no  application  to  the  case 

at  bar. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Error  to  judgment  of  circuit  court  of  the  city  of  Richmond, 
rendered  November  25,  1891,  in  an  action  of  trespass  on  the 
case  in  assumpsit^  vrherein  Richard  Gibson  was  plaintiff,  and 
William  H.  Beveridge  and  Giles  B.  Jackson  were  defendants. 
Opinion  states  the  case. 

George  Wayne  Anderson  and  S.  S.  P.  Patterson^  for  plaintiff 
in  error. 

Shield  ^  Newton^  for  defendant  in  error. 
Lewis,  P.,  delivered  the  opinion  of  the  court. 
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The  plaintiff  in  error  brought  an  action  of  treflpass  on  the 
case  in  assumpsit  against  William  H.  Beveridge  and  Giles  B. 
Jackson  for  an  alleged  breach  of  contract  on  the  part  of  the 
defendants  as  his  retained  counsel  in  a  criminal  prosecution. 
The  defendants  jointly  pleaded  non  assumpsit;  and  at  a  subse- 
quent term,  on  motion  of  the  plaintiff,  it  was  '*  ordered  that 
the  suit  be  dismissed  as  to  the  defendant,  Jackson/'  A  jury 
was  thereupon  called,  and  a  verdict  rendered  for  the  defend- 
ant, Beveridge.  The  plaintiff  then  moved  for  a  new  trial,  on 
the  ground  that  after  the  suit  had  been  dismissed  as  to  Jack- 
son, the  court  refused  to  allow  the  plaintiff  to  amend  the  de- 
claration by  inserting  an  additional  count  against  Beveridge 
alone,  wherein,  as  appears  from  the  bill  of  exceptions,  the 
cause  of  action  was  stated  somewhat  more  fully  than  in  the 
original  declaration,  but  the  motion  was  overruled,  and  judg- 
ment entered  on  the  verdict. 

No  exception  appears  to  have  been  taken  before  the  verdict 
to  the  action  of  the  court  in  refusing  leave  to  amend  the  decla- 
ration, and  apart  from  this,  we  are  of  opinion  that  there  is  no 
error  in  the  judgment  of  which  the  plaintiff  cati  complain. 

It  is  a  general  rule  of  the  common  law  that  in  an  action 
against  several  defendants  upon  contract,  judgment  must  be 
either  for  or  against  all  the  defendants;  and  the  rule  is  the 
same  whether  the  contract  is  joint  or  joint  and  several.  1 
Rob.  (old)  Pr.,  400;  Sleptoe  v.  Bead,  19  Gratt.,  1;  Moffett  v. 
Bickle]  21  Id.,  280;  Muse  v.  Farmers'  Bank,  27  Id.,  252. 

This  rule,  it  is  true,  has  been  modified  by  our  statute,  which 
provides  that  *'in  an  action  founded  on  contract  against  two  or 
more  defendants,  although  the  plaintiff  may  be  barred  as  to 
one  or  more  of  them,  yet  he  may  have  judgment  against  any 
other  or  others  of  the  defendants  against  whom  he  would  have 
been  entitled  to  recover  if  he  had  sued  them  only."  Code, 
sec.  3395.  But  this  statute  has  no  application  to  the  present 
case,  because  here  the  only  plea  that  was  filed  was  a  joint  plea  of 
non  assumpsit,  and  there  is  nothing  in  the  record  (the  material 
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portions  of  which  have  been  already  stated)  which  shfiws  ex- 
pressly, or  from  which  it  can  be  inferred,  that  the  defence  re- 
lied on  was  merely  personal  to  Jackson,  and  did  not  concern 
his  co-<lefendant.  So  that,  for  aught  the  record  shawe,  the 
plaiutitF  was  not  entitled  to  proceed  in  the  present  action 
against  Beveridge  after  the  suit  was  dismissed  as  to  Jackson, 
and  hence  there  is  no  error  in  the  record  to  his  prejudice. 
The  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 
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McCuLLouGH  V.  Hunter,  Treasurer. 

June  14th,  1894. 

1.  Sales  FOR  Taxes — Ex-CoUector. — Where  power  to  sell  land  for  taxes  is 

given  by  a  city  charter  to  the  city  collector :  held^  such  power  ceases 
with  his  official  term  and  a  sale  made  by  him  after  cessation  of  his  term, 
is  void. 

2.  Mandamus — Treasurer — Deed. — Where  sale  of  land  for  taxes  is  made  by 

an  ex-collector,  mandamus  will  not  lie  to  compel  the  city  treasurer  to 
make  a  deed  conveying  the  land  to  the  purchaser.  Delany  v.  Goddin^ 
12  Gratt.,  206 ;  Boon  v.  Simmons,  88  Va.,  259. 

Argued  at  Richmond.     Decided  at  Wvtheville. 

Error  to  ju<lgment  of  circuit  court  of  the  city  of  Norfolk, 
rendered  June  11,  1890,  in  a  proceeding  for  a  mandamus^ 
wherein  A.  A.  McCullough,  plaintitt  in  error  here,  was  peti- 
tioner, and  W.  W.  Hunter,  treasurer  of  the  said  city,  was  de- 
fendant.    Opinion  states  the  case. 

A.  R.  Hanckel  and  Sharp  ^  Hughes,  for  plaintiff*  in  error. 

White  ^  Gametic  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  a  petition  for  a  mandamus  against  the  treasurer  of 
the  city  of  Norfolk,  to  compel  him  to  convey  to  the  petitioner 
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a  parcel  of  land,  situate  in  that  city,  which,  it  is  alleged,  was 
sold  on  the  1st  day  of  September,  1886,  to  one  Bond,  the  as- 
signor of  the  petitioner,  for  the  non-payment  of  city  taxes. 

The  court  below  dismissed  the  petition  on  demurrer,  and 
thereupon  the  case  by  writ  of  error  was  brought  to  this  court. 

By  the  47th  section  of  the  charter  of  the  city  it  is  made  the 
duty  of  the  collector  of  city  taxes  to  sell  real  estate  delinquent 
for  non-payment  of  taxes  or  assessments,  and  the  same  section 
requires  the  collector,  on  any  such  sale,  to  execute  to  the  pur- 
chaser a  certificate  of  sale,  etc.  And  by  the  51st  section  it  is 
provided  that  "the  purchaser  of  real  estate  sold  for  taxes  and 
not  redeemed  shall,  after  the  expiration  of  two  years  from  the 
sale,  obtain  from  the  city  treasurer  a  deed  conveying  the  same, 
wherein  shall  be  set  forth  what  appears  in  his  office  in  relation 
to  the  sale";  and  by  the  same  section  provision  is  made  for  a 
conveyance  to  an  assignee  of  the  purchaser.  Acts  1883-'84, 
pp.  42-3. 

The  petition  filed  in  the  court  below  states  that  the  alleged 
sale  was  made  by  *'the  city  collector  in  conformity  with  the 
terms  of  the  charter."  But  it  appears  from  an  exhibit  filed 
with  the  petition,  as  a  part  thereof,  that  the  sale  was  made,  not 
by  the  city  collector,  but  by  one  Black,  who  styles  himself 
"  ca:-city  collector,"  and  who  thus  signs  the  alleged  certificate 
of  sale. 

We  find  nothing  in  the  charter  of  the  city,  nor  has  our  at- 
tention been  called  to  any  provision  in  the  general  law  of  the 
State,  which  authorizes  sales  of  real  estate  delinquent  for  non- 
payment of  city  taxes  in  N'orfolk  to  be  made  otherwise  than 
under  the  provisions  of  the  47th  section  of  the  charter,  which 
in  express  terms  requires  such  sales  to  be  made  by  the  collector. 
This  viests  the  power  ot  sale,  not  in  the  person  of  the  officer, 
but  in  the  office,  and  hence  the  power  ceases  as  to  any  indi- 
vidual when  his  term  expires ;  so  that  a  sale  by  the  collector 
afler  the  expiration  of  his  term  of  office  is  a  mere  nullity.  2 
Blackw.,  Tax  Titles,  sec.  754.     "  That  no  individual  or  public 
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officer,"  said  Chief  Justice  Marshall  in  Thatcher  v.  Powell^  6 
Wh6at.,  119,  "  can  sell  and  convey  a  good  title  to  the  land  of 
another,  unless  authorized  so  to  do  by  express  law,  is  one  of 
those  self-evident  propositions  to  which  the  mind  assents  with- 
out hesitation";  and  the  same  doctrine  has  been  held  by  this 
court.     Boon  v.  Simmons^  88  Va.,  259,  and  cases  cited. 

If  therefore,  it  were  conceded  that,  upon  the  principle  of 
the  decision  in  Delaney  v.  Goddin^  12  Gratt.,  266,  the  duty  of 
the  treasurer,  under  the  51st  section  of  the  charter,  above  re- 
ferred to,  in  regard  to  making  a  deed  to  the  purchaser,  is 
purely  ministerial,  and  hence  that,  he  has  nothing  to  do  with 
the  regularity  or  validity  of  the  previous  proceedings,  the  fact 
would  remain  that  he  is  required  to  convey  only  after  there 
has  been  a  sale  by  an  authorized  officer,  viz:  the  collector; 
and  as  there  has  been  no  such  sale  in  the  present  case,  it  fol- 
lows that  the  order  dismissing  the  petition  must  be  affirmed. 

Judgment  affirmed. 
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McKiNNEY  V.  Daniel. 
June  14th,  1894. 

Ejectment — Title  of  plaintiff, — In  order  to  recover  the  land  sued  for  in  eject- 
ment, a  good  and  sufficient  title  thereto  must  be  shown  in  the  plaintiff, 
who  cannot  recover  on  the  defect  of  title  in  the  defendant  in  possessioD. 
Code,  i  2725. 

Error  to  judgment  of  circuit  court  of  Prince  Edward  county, 
rendered  October  3,  1891,  in  an  action  of  ejectment  wherein 
Wm.  Daniel  was  plaintiff  and  P.  W".  McKinney,  Annie  C. 
McKinney,  and  R.  C  McKinney  were  defendants.  The  judg- 
ment being  for  the  plaintiff*,  the  defendants  brought  the  case 
here  on  error.     Opinion  states  the  case. 

J,  P,  Fitzgerald  and  Meade  Hasldns^  for  plaintiffs  in  error. 
R,  T,  Hubbard^  for  defetidant  in  error. 
Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  action  is  ejectment  for  two  small  parcels  of  land  in 
Farmville  adjoining  the  land  of  the  plaintiffs  in  error,  and 
heretofore  for  many  years  used  ami  occu|)ied  by  the  plaintiffs 
in  error.  It  appeared  at  the  trial  that  the  plaintiffs  in  error, 
the  defendants  below,  held  this,  or  three  parcels  of  laml  of 
irregular  shape,  containing  about  one-sixth  of  an  acre,  andera 
mistake,  having  bought  the  buildings  erected  thereon  from  the 
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United  States  government;  the  governmetit  not  having  ac- 
quired the  land,  did  not  and  could  not  pass  any  title  thereto. 
After  a  lapse  of  twenty  years  the  plaintiff  below  discovering 
that  the  land  in  question  had  belonged  to  his  ancestor,  George 
W.  Daniel,  and  had  not  been  gratited  to  the  persons  in  posses- 
sion, brought  his  action  of  ejectment  to  recover  the  same. 

Under  the  evidence  certified,  it  is  established  that  the  defend- 
ants had  not  acquired  the  title  to  the  parcels  from  the  govern- 
ment nor  other  person,  and  had  no  title  to  the  same. 

It  was  also  proved  that  George  W.  Dauiel  left  a  will,  and 
devised  the  land  south  of  the  railroad  there  situate,  and  on 
both  sides  of  a  small'stream  called  Little  Buffalo  river,  to  his 
niece,  Lucy  K.  Daniel,  now  Mrs.  Lucy  K.  Kinckle,  and  that 
on  the  north  side  of  the  railroad  atid  both  sides  of  the  little 
river  aforesaid,  to  another  niece,  Anna  T.  Daniel. 

The  land  in  dispute  answers  the  description  of  the  land  de- 
vised to  Lucy  by  the  ancestor.  It  does  not  appear  to  have 
been  overlooked  by  the  testator,  but  to  have  been  disposed  of 
by  will.  A  controversy,  taking  the  form  of  several  suits  be- 
tween the  parties  claiming  under  the  will  of  G.  W.  Daniel, 
was  settled  by  written  agreement,  and  embodied  in  a  consetit 
decree  in  the  causes,  whereby  this  land  was  left  as  the  will  left 
it,  and  it  so  remained  for  nearly  twenty  years  before  any  claim 
was  made  to  it  by  the  plaintifi  below,  on  the  ground  that  it 
had  been  omitted  from  the  wWl,  or  any  other  ground.  It  ap- 
pears in  the  suit  that  the  land  does  not  belong  to  the  defend- 
ants unless  they  have  acquired  title  to  it  since  suit  brought, 
which  the  record  shows  they  have  made  an  effort  to  accom- 
plish. But  it  is  clear  enough  that  it  does  not  belong  to  the 
plaintiff,  who,  being  without  title,  could  not  maintain  his  suit 
for  it,  whether  the  defendant  had  title  or  not. 

"Xo  person  shall  bring  such  action  (as  this)  unless  he  has  at 
the  time  of  commencing  it  a  subsisting  interest  in  the  premises 
claimed,  and  a  right  to  recover  the  same,  or  to  recover  posses- 
sion thereof,  or  of  some  share,  interest,  or  portion  thereof." 
Code  of  Virginia,  §  2725. 
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As  the  party  in  possession  of  property  is  presumed  to  be  the 
owner  until  the  contrary  is  proved,  it  is  necessary  for  a  c4aira- 
ant  in  ejectment  to  show  in  himself  a  good  and  sufficient  title 
to  the  land,  to  enable  him  to  recover  it  from  the  defendant 
lie  will  not  be  assisted  by  the  weakness  of  the  defendant's 
claim.  The  possession  of  the  latter  gives  him  a  right  against 
every  man  who  cannot  establish  a  title;  and  if  he  can  answer 
the  case  on  the  part  of  the  claimant  by  showing  the  real  title 
to  the  land  to  be  in  another,  it  will  be  sufficient  tor  his  defence 
(except  in  those  cases  in  which  the  relationship  of  landlord  and 
tenant  subsists  between  the  parties,  and  the  defendant  is  es- 
topped from  disputing  his  landlord's  title),  although  he  does 
not  pretend  that  he  holds  the  land  with  this  consent,  or  under 
the  authority  of  the  real  owners.  Dunbar^  ^.  v.  Todd,  6 
Johns.,  257;  Klock  v.  Hudson,  3  Johns.,  375;  Colston  v.  McKay, 
1  Marsh,  251;  Gillilandv.  Woodruff,!  Cowen,  276;  Becardv, 
Williams,  7  Wheat.,  105,  106;  Preston  v.  Baioman,  6  Wheat, 
582. 

The  circuit  court  properly  instructed  the  jury  in  the  law, 
which  appears  to  have  been  disregarded  by  them.  And  the 
circuit  court  should  have  set  the  verdict  aside  on  the  motion 
of  the  defendants.  Which  motion,  however,  the  court  over- 
ruled, which  was  error  on  the  part  of  the  said  circuit  court  for 
which  the  said  judgment  will  be  reversed  and  annulled,  and 
the  case  remanded  tor  a  new  trial  to  be  had  therein. 

Judgment  reversed. 
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Myers  v.  Commonwealth. 

JuNB  14th,  1894. 

1.  Criminal  Proceedings — Continuance. — At  a  murder  trial  the  motion  of 

accused  for  a  continuance  on  the  ground  that  an  absent  person,  who  had 
not  been  summoned,  would,  it  was  rumored,  testify  that  one  of  the  com- 
monwealth's numerous  witnesses  present  at  the  homicide,  was  an  ex- 
convict,  was  overruled  :  held,  no  error. 

2.  Idem — Homicide — Burden  of  proof. — A  homicide  is  presumed  by  the  law 

to  be  murder  in  the  second  degree,  and  if  accused  would  lower  the  crime 
below  that  grade,  the  burden  of  proof  is  on  him. 

Error  to  judgment  of  circuit  court  of  Lee  county,  refusing 
a  writ  of  error  and  supersedeas  to  a  judgment  of  the  county 
court  of  said  county,  rendered  April  20,  1893,  whereby  the 
plaintiff  in  error,  Houston  Myers,  was  sentenced  to  the  peni- 
tentiary for  five  years  for  the  murder  in  the  second  degree  of 
John  Lawson.     Opinion  states  the  case. 

Jackson  ^  Blankenskip,  for  plaintiff'  in  error. 

Attorney-General  R.  Taylor  Scotty  for  commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff^  in  error  killed  the  deceased  John  Lawson  with 
a  pistol^  and  after  shooting  him  in  the  belly,  shot  again  and 
wounded  him,  and  was  about  to  shoot  again  apparently,  when 
his  pistol  was  wrenched  from  his  hand. 
Vol.  xc— 89 
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The  shooting  was  wholly  without  provocation,  the  offence 
given  being  unworthy  of  the  name — requesting  hinn  to  keep 
quiet  and  not  use  profane  language,  as  ladies  were  near. 

The  palliation  to  excuse  set  up  is  that  the  plaintiff  in  error 
was  drunk.  But  he  was  not  so  drunk  as  to  be  unconscious  or 
insensible.  The  jury  rendered  a  verdict  of  murder  in  the 
second  degree  and  fixed  the  imprisonment  at  five  years. 

The  accused  moved  the  court  to  set  aside  the  verdict  and 
grant  him  a  new  trial,  which  motion  the  court  overruled,  and 
rendered  judgment  according  to  the  verdict. 

The  defendant  applied  for  a  writ  of  error  to  the  circuit  court 
of  Lee  county  which  was  refused,  whereupon  the  case  was 
brought  to  this  court  by  writ  of  error. 

The  first  error  assigned  is  the  action  of  the  court  in  refusing 
a  continuance  on  the  ground  that  a  witness  was  absent  who 
would  prove  that  one  of  the  commonwealth's  witnesses  was  an 
ex-convict  in  the  Tennessee  penitentiary.  The  witness  not 
summoned  had  not  been  even  seen  by  the  affiant  who  un- 
dertook to  establish  his  materiality,  and  the  whole  fabric  being 
built  upon  an  alleged  rumor.  There  was  no  valid  ground  for 
a  continuance  if  all  could  have  been  established  as  stated,  and 
the  witness  John  Lee  had  been  excluded.  There  were  numer- 
ous witnesses  who  saw  the  whole  transaction  of  the  shooting 
and  who  proved  as  much  as  Lee. 

Second  assignment  is  that  the  court  erred  in  the  instructions 
given ;  but  the  instructions  are  in  no  wise  erroneous.  They 
are  in  accordance  with  well  settled  principles. 

Third  assignment  is  that  the  evidence  did  not  justify  the 
verdict,  and  that  the  trial  court  erred  in  its  action  in  refusing 
to  set  aside  the  verdict  for  that  cause,  and  not  granting  a  new 
trial  to  the  accused. 

A  homicide  is  presumed  by  the  law  to  be  murder  in  the' 
second  degree,  and  if  the  accused  would  lower  the  crime  below 
that  grade,  the  burden  of  proof  is  on  him.     In  this  case  he 
defends  on  the  ground  that  he  had  in  years  gone  by,  and  not 
nearer  to  the  crime  than  two  years,  had  fits* 
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The  evidence  shows  that  the  verdict  was  not  excessive,  but 
supported  by  the  proofs.  The  jury  did  right  in  not  finding 
murder  in  the  first  degree  under  the  circumstances,  but  the 
verdict  of  murder  in  the  second  degree  is  right,  and  the  county 
court  did  not  err  in  refusing  to  set  it  aside.  There  was  no  error 
in  the  judgment  of  the  said  county  court,  and  the  action  of 
the  circuit  court  in  refusing  a  writ  of  error  thereto  was  with- 
out error,  and  must  be  aflirmed. 

Judgment  affirmed. 
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RuFFiN  V.  Commercial  Bank. 
June  14th,  1894. 

1.  Injunction — Power  of  lower  court. — ^Judge  of  lower  court  has  no  power 

when  the  case  is  at  rules  and  that  court  is  not  in  term,  to  increase  the 
bond  upon  an  injunction  granted  by  a  judge  of  this  court  after  its  re- 
fusal by  the  lower  court,  and  its  return  and  recordation  therein,  although 
it  becomes  in  effect  an  order  of  that  court,  which  might  be  acted  upon 
as  such  by  that  court  in  term. 

2.  Idem — Collateral  security. — Where  claim  of  adverse  party  is  fully  pro- 

tected by  collaterals,  an  order  to  increase  an  injunction  bond,  held  error. 

3.  Chancery  Practice —  Usury. — ^To  dismiss  on  the  ground  that  the  plaintiff 

has  ample  remedy  at  law,  a  bill  filed  under  Code,  i  2822,  against  lender 
to  discover  the  amount  of  money  actually  lent,  Ac,  and  its  interest,  and 
if  the  interest  was  more  than  lawful,  that  the  lender  shall  recover  only 
the  principal  and  pay  the  costs :  held^  error. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Appeal  from  order  of  the  judge  of  the  hustings  court  of 
Danville,  made  April  8,  1892,  in  the  suit  of  W.  N.  Ruffin 
against  the  Commercial  Bank  and  others,  and  from  decree  of 
said  court  in  said  suit,  rendered  at  its  June  term,  1892,  dis- 
missing the  bill  of  the  complainant,  who  appealed  to  this  court. 
Opinion  states  the  case. 

Biely  ^  Leigh,  Julien  Meade ^  Berkeley  ^  Harrison y  and  A.  J. 
Montague,  for  appellant. 

Peatross  ^  Harris,  for  appellee. 
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Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  for  an  injunction  to  restrain  the  prosecution  of 
two  common  law  suits,  and  seeking  under  section  2822  of  the 
Code  of  Virginia  relief  against  usury. 

The  injunction  prayed  for  was  denied  by  the  judge  of  the 
corporation  court  on  the  30th  of  March  and  1st  of  April,  1892, 
was  granted  by  a  judge  of  this  court  on  the  2d  of  April,  1892, 
and  a  bond  fixed  at  $250.  On  the  same  day  the  Commercial 
Sank,  the  appellee,  gave  notice  of  a  motion  to  have  the  bond 
under  the  injunction  order  increased,  on  the  6th  day  of  April, 
1892.  On  that  day  the  motion  was  heard  upon  affidavits. 
Whereupon  the  judge  of  the  corporation  court  increased  the 
bond  to  $2,500,  which  the  plaintiff  was  not  able  to  give,  as  his 
assets  in  large  amounts  were  already  in  the  hands  of  the  bank, 
and  constituted  his  chief  property.  Upon  the  affidavits,  it  ap- 
peared that  the  collateral  deposited  on  the  notes,  which  evi- 
denced the  debts  sued  on  was  ample  to  secure  the  payment  of 
the  debts. 

The  order  of  the  judge  of  this  court  grunting  an  injunction 
which  had  been  refused  by  the  lower  court,  is,  when  re- 
turned to  the  corporation  court  and  recorded  there,  in  effect, 
an  order  of  that  court.  Therefore  it  cannot  be  denied  that 
the  judge  of  that  court  if  so  advised,  njight  act  upon  it  as  an 
order  of  his  own  court,  when  it  came  before  him,  but  this 
cannot  be  said  to  be  so  when  the  case  is  at  rules, and  the  court 
is  out  of  term.  If  this  could  be  so,  then  the  judge  of  the  lower 
court  might  out  of  court  annul  the  order  for  any  cause. 
Whereas  the  contemplation  of  the  law  in  such  case  is  that 
the  case  shall  be  matured  as  any  other  case,  and  to  be  consid- 
ered by  the  court  when  brought  before  it,  as  any  other  case 
within  its  jurisdiction. 

If  this,  however,  were  otherwise  and  the  contemplation  of 
the  law  in  such  case  is  that  the  order  of  the  judge  of  this  court 
acting  on  an  injunction  refused  by  the  lower  court  may  be  dis- 
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regarded  at  any  stage,  yet  in  this  case  I  am  of  opinion  that 
the  judge  below  erred  in  increasing  the  bond  in  any  araonnt 
Under  the  circumstances  of  this  case  the  debt  was  amply  se- 
cured by  collateral  security  in  the  hands  of  the  creditor  and 
the  penalty  of  the  bond  was  ample. 

It  appears  further  that  upon  demurrer  the  bill  was  dismissed, 
the  remedy  at  law  being  held  sufficient.  This  was  erroneous, 
however  the  fact  might  be  as  to  the  action  at  law.  The  plain- 
tiff was  entitled  to  his  remedy  under  section  2822,  supra.  And 
the  eftect  of  the  decree  was  to  annul  the  statute  in  this  case, 
and  was  therefore  erroneous  and  must  be  reversed  and  annulled, 
and  the  case  be  remanded,  to  be  proceeded  in  under  the  stat- 
ute, which  provides  that  "any  borrower  of  money  or  other 
thing  may  exhibit  a  bill  in  equity  against  the  lender,  and  com- 
pel him  to  discover,  upon  oath,  the  money  or  thing  really  lent, 
and  all  bargains,  contracts,  or  other  shifls  relative  to  such  loan 
and  the  interest  or  consideration  of  the  same.  And  if  it  ap- 
pear that  more  than  lawful  interest  was  reserved,  the  lender 
shall  recover  only  his  principal  money  or  other  thing  without 
interest,  and  pay  the  costs  of  the  suit  If  property  has  been 
conveyed  to  secure  the  payment  of  the  debt,  and  a  sale  thereof 
is  about  to  be  made,  or  is  apprehended,  an  injunction  may  be 
awarded  to  prevent  such  sale  pending  the  suit." 

The  appellant  is  entitled  to  the  benefit  of  this  statute,  which 
has  been  denied  him. 

The  decree  appealed  from  is  reversed  and  annulled,  and  the 
cause  must  be  remanded  to  the  corporation  court  of  Danville 
to  be  further  proceed  in,  in  accordance  with  this  opinion. 

Dbcrbbe  and  order  reversed. 


Digitized  by 


Google 


Erisb  v.  Ryan.  711 


Syllabus — Statement 


Krisb  v.  Ryan. 

Same  v.  Cmrk. 

June  14th,  1894. 

Appellate  Court — Decinon — Conclusiveness. — Whatever  is  contained  in  the 
record  on  an  appeal  is  supposed  to  have  been  passed  upon,  and  whatever 
is  passed  upon  here,  and  whatever  might  have  been  passed  upon,  in 
consideration  of  the  record,  is  concluded  and  settled,  and  cannot  be  re- 
opened by  the  lower  court.     Campbell  v.  Campbelly  22  Gratt.,  640. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Appeal  from  two  decrees  of  circuit  court  of  city  ot  Lynch- 
burg in  the  suit  of  W.  H.  Ryan  against  P.  A.  Krise,  and  in 
the  suit  of  W.  E.  Clark  against  same,  rendered  November  15, 
1893.  The  decrees  being  adverse  to  the  defendant,  he  ap- 
pealed.    Opinion  states  the  case. 

A.  H.  Burroughs  and  Staples  ^  Munford^  for  appellant. 

Tucker  ^  Ingram^  for  appellee,  Ryan. 

W.  W.  Henry^  for  appellee,  Clark. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

These  are  subsequent  second  appeals  in  the  cases  of  Ryan 
V.  Krise  and  Clark  v.  Krise^  decided  in  this  court  on  the  16th 
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day  of  March,  1893,  and  reported  in  89  Va.,  Ryan  v.  Krise  on 
page  728,  and  Clark  v.  Krise  on  page  789,  to  which  reference 
is  made  to  fully  explain  the  questions  involved. 

As  will  appear  by  an  inspection  of  those  cases,  the  circuit 
court  was  reversed  for  reasons  then  stated  when  the  case  went 
back  to  the  circuit  court.  The  appellant,  Krise,  in  order  to 
avoid  the  effect  of  the  decrees  in  this  court  above  referred  to, 
moved  that  the  case  be  remanded  to  the  commissioner  to 
retake  the  accounts,  and  reform  the  report,  and  filed  in  the 
Clark  case  an  amended  bill,  which  was  asked  to  be  considered 
as  a  bill  of  review,  and  prayed  that  the  former  decision  in  this 
court  in  these  cases  be  reviewed  and  reversed  by  the  circuit 
court,  a  petition  for  a  rehearing  here  having  already  been  filed 
and  overruled. 

And  on  the  15th  day  of  November,  1893,  the  circuit  court 
decreed  that  in  so  far  as  the  said  bill  of  P.  A.  Krise  seeks  to 
correct  errors  of  law  in  the  opinion  and  decrees  of  the  Su- 
preme Court  of  Appeals,  it  is  inadmissible,  and  that  it  does 
not  meet  the  requirements  of  review  for  after-discovered  evi- 
dence, and  being  of  opinion  that  the  matters  alleged  in  the 
said  bill  must  be  considered  as  passed  upon  and  determined 
by  the  Supreme  Court  oF  Appeals  in  its  said  opinions  and  de- 
crees, doth  refuse  the  motion  for  a  continuance,  and  doth  dis- 
miss the  said  bill  in  the  Clark  case.  And  being  of  opinion 
that  it  is  precluded  by  the  opinion  and  decrees  of  the  Supreme 
Court  of  Appeals  from  passing  upon  the  question  of  the 
finalty  of  the  commissioner's  report,  or  on  any  other  defence 
set  up  by  Krise,  overruled  his  motion  to  refer  the  cases  back 
to  a  commissioner,  and  rendered  a  decree  in  accordance  with 
the  opinion  of  this  court  in  the  said  cases  in  the  first  appeal 
above  referred  to. 

From  this  decree  Krise  appealed.  The  decrees,  however, 
aie  plainly  right  and  must  be  affirmed.  The  cases  in  this  court 
are  numerous  and  \vithout  dissent,  that  what  is  contained  in 
the  record  on  an  appeal  is  su[)posed  by  the  law  to  have  been 
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passed  upon,  and  whatever  is  passed  upon  here,  or  might  have 
been  passed  upon  on  consideration  of  the  record  in  question 
is  concluded  and  settled.  Findlayv.  Trigg^  83  Va.,  543;  Price 
V.  Campbell,  5  Call,  115;  Campbell  v.  Campbell,  21  Graft.,  649, 
where  it  is  said  by  this  court:  "An  appeal  from  a  decree 
brings  up  the  whole  proceedings  in  the  case  prior  to  the  de- 
cree, and  either  party  can  have  any  error  against  him  in  these 
proceedings  corrected  without  the  necessity  of  a  cross  appeal 
in  any  case.  If  a  party  fail  to  complain  of  any  such  error,  and 
a  decree  be  made  upon  appeal  without  correcting  or  noticing 
the  error,  such  party  will  be  concluded  by  the  decree  from  ap- 
pealing afterwards."  See  Stuart  v.  Palmer  ^  Preston,  80  Va., 
626;  T^re  v.  Hash,  89  Va.,  277;  Ins.  Co,  v.  Clemmiit,  77  Va., 
366;  Wbodson  v.  Let/bum,  83  Va.,  847;  Carter  v.  Hough,  Gray 
^  Co.,  89  Va,,  503.  "  Matters  once  determined  in  this  court 
cannot  be  reopened,  and  this  is  true  whether  actually  adjudi- 
cated or  not.  If  they  could  have  been  adjudicated  in  that  suit 
they  are  equally  settled."  Whittle  v.  Saunders,  75  Va.,  573; 
McCullough  v.  Dashiell,  85  Va.,  41;  Findlay  v.  Trigg,  83  Va., 
542;  Effirtger  v.  Kenney,  79  Va.,  551. 

The  decree  complained  of  in  these  causes,  and  appealed 
from  here,  is  in  accordance  with  the  foregoing  cases  and  many 
others  in  this  court,  and  is  plainly  right,  and  must  be  affirmed. 


Lhwis,  p.,  and  Richardson,  J.,  dissented. 
Decrees  affirmed. 
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Syllabus — Statement. 


MiLBURN  Wagon  Co.  v.  Nisewarnbr. 
June  14th,  1894. 

1.  Sales — Warranty  in  catalogue — Breach — Damages, — Where  defendant  is 

induced  to  buy  wagons  by  warranty  in  plaintiff's  catalogue,  that  they 
were  well  made  of  good,  thoroughly-seasoned  material,  and  strong 
enough  to  carry  the  weight  mentioned  in  catalogue :  heldt  that  he  is  en- 
titled to  rely  thereon  and  to  recover  damages  for  any  breach'  thereof^ 
though  his  order  was  on  plaintiff's  form  covenanting  that  if  any  break- 
age occurred  within  a  year  from  defective  material  or  workmanship,  the 
same  should  be  repaired  without  cost  on  production  at  the  factory  of  the 
broken  or  defective  parts,  and  though  such  parts  were  not  produced, 
there. 

2.  Appellate  CJourt — Objections  too  late. — In  action  on  notes  for  price  of 

said  wagons,  where  breach  of  the  said  warranty  is  pleaded  under  Code, 
i  3299,  heldf  too  late  to  object  in  this  court  for  first  time  that  the  wagons 
were  warranted  as  " farm  wagons*'  and  were  used  for  other  purposes. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Error  to  judgment  of  circuit  court  of  Rockingham  county, 
rendered  October  28,  1892,  in  an  action  of  debt,  wherein  the 
Milburn  Wagon  Company  was  plaintiff,  and  Emma  S.  Nise- 
warner  was  defendant.     Opinion  states  the  case. 

Sipe  ^  Hatris^  for  plaintiff  in  error. 

0.  B.  Boiler  and  Charles  D.  Harrison^  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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This  was  an  action  to  recover  the  amount  of  sundry  nejjo- 
tiable  notes  ji^ven  for  two  lots  of  wagons  sold  by  the  plaintiff, 
the  Milburn  Wagon  Company,  to  the  defendant,  Emma  S. 
Nisewarner.  The  defendant  pleaded  the  general  issue,  and 
also  a  special  plea  of  setoff,  under  section  3299  of  the  Code, 
setting  up  a  breach  of  warranty,  and  claiming  damages  to  the 
amount  of  $4,250  82.  The  jury  returned  a  verdict  for  the  de- 
fendant for  S533  56  damages,  after  deducting  the  debt  claimed 
in  the  declaration;  and  the  defendant,  at  the  suggestion  of  the 
court,  agreeing  to  reduce  the  damages  to  $200.  there  was  judg- 
ment accordingly. 

The  single  question  in  the  case  is,  whether  there  was  error 
in  overruling  the  plaintiff's  motion  for  a  ^lew  trial,  the  ground 
of  which  morion  was  that  the  verdict  was  not  warranted  by 
the  evidence. 

The  plaintiff  is  a  manufacturer  of  wag>n:»,  having  its 
chief  place  of  business  at  Toledo,  Ohio.  The  sale  to  the  de- 
fendant of  the  first  lot  of  wagons,  twenty-four  in  number, 
was  made  in  October,  1890.  This  sale  was  effected  through  an 
agent,  who  exhibited  to  the  defendant's  agent  at  Harrison- 
burg the  company's  printed  catalogue,  and  solicited  him  to 
purchase.  He  also  exhibited  a  patented  hub,  as  a  sample  of 
the  hubs  used  by  the  plaintiff  in  its  business.  The  catalogue 
contained  a  minute  description  of  the  plaintiff's  wagons,  and 
represented  them  as  having  **  no  superior,"  and  probably  "  no 
equal  in  this  country."  It  also  contains  the  following  war- 
ranty, viz. :  **  We  warrant  our  wagons  to  be  well  made,  of  good, 
thoroughly  seasoned  material,  and  of  sufficient  strength  to  carry 
the  weight  mentioned  in  our  catalogues." 

The  order  for  the  twenty-four  wagons  was  written  on  a  printed 
form,  furnished  by  the  plaintiffs  agent,  upon  the  back  of  which 
was  the  following '' WARRiNTY,"  viz. :  "Should  any  breakage 
occur,  within  one  year  from  date  of  purchase,  by  reason  of  de- 
fective material,  or  workmanship^  repairs  for  same  will  be  fur- 
nished at  our  factory  free  of  charge,  upon  the  purchaser  pro- 


Digitized  by 


Google 


716  MiLBURN  Wagon  Co.  v.  Nisewarnbr. 


Opinion. 


dueing  the  broken  or  defective  parts,  as  evidence,  or  an  amount 
equal  to  the  list  price  of  such  part,  less  the  same  discount  as 
is  given  on  this  order  will  be  paid  in  cash." 

Several  months  afterwards  another  order,  for  six  wagons,  was 
given  by  the  defendant.  It  does  not  appear  that  this  order  was 
made  out  on  alike  form  to  that  above  mentioned,  but  the  defend- 
ant's agent,  who  gave  it,  says  "  the  order  was  by  letter,  upon 
the  representation  set  forth  in  the  catalogue." 

Upon  the  question  of  the  quality  of  the  wagons,  numerous 
witnesses,  mostly  purchasers  from  the  defendant,  were  called 
in  her  behalf;  and  this  evidence,  which  is  uncontradicted,  es- 
tablishes conclusively  that  the  wagons  were  not  only  not  up  to 
the  standard  represented  in  the  catalogue,  but  that  they  were 
of  an  extremely  inferior  quality,  both  as  regards  workmanship 
and  material  used  in  their  construction.  Most  of  the  witnesses 
speak  of  them  as  **  no  good  " ;  and  several  wagon-makers  living 
in  the  defendant's  neighborhood,  who  were  called  on  to  repair 
some  of  the  wagons,  speak  of  them  in  the  same  way. 

The  appellant's  contention,  however,  is  that  the  only  war- 
ranty in  the  case  is  that  on  the  back  of  the  printed  order,  and 
that  that  was  not  complied  with.  As  already  stated,  the 
second  lot  of  wagons  were  ordered  by  letter;  and,  besides,  the 
counsel  are  mistaken  in  supposing  that  the  only  warranty  is 
that  on  the  back  of  the  printed  order.  The  evidence  shows 
that  all  the  wagons  were  ordered  '*  upon  the  representations 
set  forth  in  the  catalogue";  and  in  the  catalogue  they  were 
expressly  warranted  to  be  *' well  made  of  good,  thoroughly 
seasoned  material,  and  of  sufficient  strength  to  carry  the 
weight  mentioned  "  in  the  catalogue. 

There  is  no  evidence  in  denial  of  the  fact  that  this  was  in- 
tended and  understood  by  the  parties  as  a  warranty.  It  is 
certain  the  defendant  wa©  induced  by  it  to  enter  into  the  con- 
tracts in  question,  and  there  is  no  doubt  she  had  a  right  to 
rely  upon  it.  It  is,  therefore,  as  it  purports  to  be,  a  warranty, 
and  was  admitted  as  evidence,  without  objection,  at  the  trial. 
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Mason  v.  Chappell,  15  Gratt.,  572;  Herron  ^  Holland  v.  Dibrell 
Bros.,  87  Va.,  289;  JSnger  v.  Bawley,  62  Vt,  164;  S.  C,  19 
Atl.  Rep.,  478. 

Nor  18  there  any  conflict  between  this  and  the  warranty  on 
the  back  of  the  printed  order.  The  latter  merely  providee 
how  ordinary  breakages  may  be  made  good,  and  was  not  in- 
tended to  affect  the  former  in  any  way.  Besides,  it  was  proved 
that  "repairs  were  sent  for,  but  were  not  furnished";  and 
another  witness  states  that  a  wheel  was  sent  to  the  company, 
and  never  afterwards  heard  of;  "  that  the  company  denied  re- 
ceiving it,  but  that  a  tracer  was  put  on  it,  and  it  was  traced  to 
Toledo." 

Another  point  made  by  the  appellant  is  that  the  wagons 
were  used  for  a  different  purpose  than  for  which  they  were 
sold  to  the  defendant ;  that  is,  that  they  were  sold  or  repre- 
sented in  the  catalogue  us  farm  wagons,  and  afterwards  used 
in  hauling  wood  and  bark  to  market.  IIow  many  of  the 
wagons  were  thus  used  does  not  appear;  nor  are  we  prepared 
to  say,  in  the  absence  of  any  evidence  on  the  subject,  that 
wood  and  bark  are  not  farm  products,  or  that  the  use  to  which 
the  wagons  were  put  was  not  within  the  contract.  But  be 
that  as  it  may,  no  such  question  appears  to  have  been  raised  in 
the  trial  court,  and  it  is  too  late  now  to  raise  it  here. 

The  only  remaining  question  is,  whether  the  finding  ot  the 
jury  or  the  amount  for  which  judgment  was  given  is  so  excess- 
ive as  to  entitle  the  appellant  to  a  new  trial. 

The  total  purchase  price  of  the  wagons  was  $1,729  06,  of 
which  the  defendant  paid  in  money  $1,108  91,  leaving  a  bal- 
ance of  $620  15,  for  which  the  action  was  brought.  But  this 
balance  is  to  be  credited  by  $318  10,  the  aggregate  of  sundry 
notes  turned  over  by  the  defendant,  and  received  by  the  plain- 
tiff as  cash.  This  reduces  the  claim  to  $302  05.  A  further 
credit  of  $167  11  is  conceded  by  the  appellant,  which  leaves 
$134  94;  and  this,  added  to  the  $200  for  which  the  judgment 
was  rendered,  amounts  to  $334  94. 
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It  appears,  moreover,  that  the  defendant  warranted  the 
wagons,  and  that  a  number  of  the  purchasers  have  refused,  on 
account  of  the  alleged  worthlessness  of  the  wagons,  to  pay 
balances  on  their  purchases  aggregating  $393  50.  Besides 
this,  the  defendant  paid  out  for  repairs  $47  75,  to  say  nothing 
df  freight  bills,  amounting  to  over  $100,  nor  of  the  alleged 
injury  to  her  business  by  reason  of  handling  the  wagons;  all 
of  which  properly  entered  into  the  consideration  of  the  case 
under  the  averments  of  the  special  plea. 

There  is  no  error,  therefore,  in  the  judgment  to  the  preju- 
dice of  the  appellant,  and  the  same  is  affirmed. 

Judgment  affirmed. 
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Lake  v.  Tyrbe. 

June  14th,  1894. 

Practice  at  Common  Law — Pleading — Demurrer, — Where  a  plea  avers  no 
injury  to  defendant  from  the  fraudulent  misrepresentation  as  to  the  lot 
referred  to  in  it :  held^  a  demurrer  lies  to  the  plea. 

Idem — Declarations  of  agent — Hearsay. — Agent's  admission  binds  princi- 
pal only  when  made  whilst  the  transaction  is  going  on.  If  made  after- 
wards, it  is  mere  hearsay. 

Idem — Evidence — Bills  of  exceptions. — In  determining  questions  of  admis- 
sibility of  evidence,  this  court  cannot  look  outside  of  the  bills  of  excep- 
tion taken  to  its  exclusion. 

Idem — Instructions — Burden  of  proof. — In  action  on  check  given  for  price 
of  land,  there  is  a  plea  of  nil  debet  and  also  a  special  plea  of  fraud  in  the 
sale,  and  the  jury  is  instructed  that  the  defendant  must  prove  his  special 
plea,  but  the  plaintiff's  duty  to  prove  the  case  made  in  his  declaration 
is  ignored :  held^  such  instruction  works  no  injury  to  the  defendant 
where  it  is  given  after  the  evidence  relating  exclusively  to  the  special 
plea,  has  been  closed. 

Idem — Modem  covenants. — Such  covenants,  now  used  in  place  of  ancient 
warranty,  may  affect  the  nature  and  quality  of  the  thing  sold,  but  are 
stipulations  in  the  conveyance  and  not  representations  to  induce  the 
purchase  of  the  thing  sold. 

Idem — Verdict — Judgment. — Where  in  action  of  debt  on  a  check,  declara- 
tion demands  a  sum  certain  and  interest,  there  is  a  verdict  for  *Hhe 
amount  of  the  debt  in  the  declaration  mentioned  "  :  held,  the  judgment 
may  be  for  *Hhe  principal  and  charges  of  protest  with  interest  thereon 
from  the  date  of  such  protest."    Code,  i  2853. 

Sale  op  Land — Misrepresentations — Opinions. — In  order  to  support  action 
of  deceit,  or  suit  in  equity  for  rescision,  misrepresentations  must  be  of  a 
material  fact  inducing  the  purchase,  and  on  which  purchaser  has  a  right 
to  rely,  and  did  rely,  and  whereby  he  was  actually  misled  to  his  injury. 
Lowe  V.   Trundle^  78  Va.,  65.    But  representations  that  lots  sold  are 
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**goo<i  building  lots,  and  valuable/*  are  mere  expression  of  opinions 
not  constituting  actionable  fraud,  where  there  is  no  intent  to  defraud, 
and  seller  uses  no  artifice  to  prevent  him  from  making  inquiries  or  ex- 
aminations as  to  the  lots,  and  they  are  at  hand  and  accessible. 
8.  Idem— Owe  at  6ar.— Plaintiflf  induced  defendant  to  buy  <»rtain  lota  by 
representing  them  to  be  level  and  suitable  for  building  on.  Neither  had 
ever  seen  them.  Same  day  defendant  found  the  lots  deeply  goUied— 
one  thirty  feet  below  level  of  street,  the  other  on  a  steep  declivity. 
Seeing  this,  he  demanded  his  check  given  for  the  price.  Plaintiff  uaed 
no  artifice  to  prevent  defendant  from  examining  the  lots,  which  were 
accessible :  held,  the  defendant  is  without  remedy. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Error  to  judgment  of  circuit  court  of  Madison  county,  ren- 
dered September  20,  1891,  in  an  action  of  debt  on  a  protested 
inland  bill  of  exchange,  wherein  William  R.  Tyree  was  plain- 
tiff, and  Robert  P.  Lake  was  defendant.  Judgment  having  gone 
against  the  latter,  he  obtained  a  writ  of  error  and  supersedeas 
from  one  of  the  judges  of  this  court.     Opinion  states  the  case. 

James  G,  Field  and  Rlxey  ^  Barbour,  for  plaintiff  in  error. 

Jos,  Hay  and  T.  C  G^ordfow,  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  to  recover  the  amount  of  a  cer- 
tain check  for  $1,100,  and  $2  50,  costs  of  protest  The  cheek 
was  given  by  the  defendant  to  the  plaintiff  on  the  9th  of  Octo- 
ber, 1890,  in  payment  of  ten  shares  of  the  capital  stock  of  the 
Goshen  Land  and  Improvement  Company  and  four  lots  of  land 
situate  in  Goshen,  which  had  been  drawn,  the  day  before,  by 
the  plaintiff  as  the  owner  of  the  said  shares.  The  defendant 
pleaded  the  general  issue,  and  also  two  special  pleas,  under  sec- 
tion 3299  of  the  Code,  averring  fraud  in  the  procurement  of 
the  cojitract  in  question.     To  the  first  special  plea  there  was  a 
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demurrer,  which  was  sustained;  and  issue  having?  been  joined 
on  the  remaining  pleas,  the  parties  went  to  trial,  which  resulted 
in  a  verdict  and  judgment  for  the  plaintiff. 

1.  As  to  the  first  ground  of  error,  viz. :  the  sustaining  of  the 
demurrer  to  the  first  special  plea,  it  is  enough  to  say  that  there 
is  no  averment  of  injury  to  the  defendant  in  consequence  of 
the  alleged  fraudulent  misrepresentations  in  regard  to  the  value 
and  description  of  the  lots  referred  to  in  the  plea,  which  ren- 
ders the  plea  clearly  bad.  The  defence  set  up  in  the  plea  is  an 
equitable  one,  allowed  by  the  statute,  in  the  nature  of  a  cross 
action  for  the  recission  of  the  contract;  and  in  such  a  case,  as 
in  an  action  of  deceit,  the  complainant  must  allege  and  prove 
(1)  fraud,  on  the  one  side,  and  (2)  consequent  injury  to  the  com- 
plainant, on  the  other;  for  fraud  consists,  not  in  mere  inten- 
tion, but  in  intention  carried  out  by  hurtful  acts.  It  consists 
of  conduct  that  operates  prejudicially  on  the  rights  of  others. 
That  "  fraud  without  damage,  or  damage  without  fraud,  gives 
no  cause  of  action  "  in  such  a  cause  is  an  ancient  rule  of  the 
common  law  for  which  the  citation  of  authority  is  unnecessary. 

2.  The  next  question  relates  to  the  exclusion  of  certain  evi- 
dence  at  the  trial.  It  appears  that  in  the  afternoon  of  the  day 
on  which  the  transactions  in  question  occurred,  and  after  the 
check  had  been  delivered  to  the  plaintiff,  the  defendant,  accom- 
panied by  one  Wilson,  went  out  to  inspect  the  lots,  which  were 
in  the  immediate  vicinity.  Wilson  was  a  real  estate  agent  at 
Goshen,  in  whose  hands  the  plaintiff  had  placed  the  lots  ''  for 
sale" ;  and  the  offer  at  the  trial  was  to  prove  that  when  the  in- 
spection was  made  Wilson  said  to  the  defendant :  "  These  lots 
are  not  such  as  I  represented  to  you.  It  is  evidently  a  fraud, 
and  I  do  not  think  you  should  take  them." 

This  evidence  the  lower  court  excluded,  and,  as  we  think, 
correctly.  The  rule  is  that  the  admis8i9n  or  declaration  of 
an  agent  binds  the  principal  only  when  it  is  made  during 
the  continuance  of  the  agency,  in  regard  to  a  transaction 
then  depending  et  dum  fervei  opus,  and  if  not  thus  made  it 
Vol.  xc— 91 
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18  no  part  of  the  res  ffestce^  but  hearsay,  and  therefore  inad- 
missible. 1  Green).  Ev.,  sec.  113;  Virginia  and  Tennessee 
Railroad  Co.  v.  Sayers^  26  Gratt.,  328.  Here  the  declaration 
sought  to  be  proved  was  not  made  during  the  continuance 
of  the  agency,  but  after  it  had  ceased  to  exist.  The  contract 
was  executed ;  the  transaction  had  been  terminated;  or,  as  the 
defendant  himself  testified,  the  sale  had  been  "closed."  The 
bargain  was  made,  and  the  check  for  the  purchase  price  deliv- 
ered before  dinner,  and  the  declaration  made  "after  dinner," 
with  an  interval,  perhaps,  of  several  hours  between  them. 
When  the  sale  was  closed  the  business  was  completed,  and  the 
agency  w;^s  functus  officio;  and  there  is  no  more  reason  for 
holding  that  it  continued  two  hours  thereafter  than  there  would 
be  to  say  that  it  continued  as  many  years  thereafter,  or  that  it 
will  continue  indefinitely. 

It  was  also  contended  in  the  argument  at  the  bar  that  the 
declaration  ought  to  have  been  received,  on  the  ground  that  it 
was  reported  to  the  plaintift  in  the  presence  of  Wilson  and  the 
defendant,  and  not  contradicted  by  the  plaintiff.  But  as  to 
this  it  is  enough  to  say  that  there  is  no  mention  of  any  such 
fact  in  either  of  the  bills  of  exception  that  were  taken  to  the 
exclusion  of  the  evidence,  and  in  determining  this  branch  of 
the  case  we  are  not  at  liberty  to  look  outside  of  those  bills. 

3.  The  next  question,  then,  is :  Ought  the  verdict  to  have 
been  set  aside  on  the  ground  that  it  was  contrary  to  the  law 
and  the  evidence?  The  defence  set  up  in  the  second  special 
plea  was  that  the  contract  was  procured  by  fraud — that  is,  that 
the  plaintiff  represented  the  lots  to  be  smooth  and  level,  and 
suitable  for  building  purposes,  which  representation,  it  is 
alleged,  were  false,  and  fraudulently  made  with  intent  to  de- 
ceive and  defraud  the  defendant,  &c. 

The  general  rule  in  regard  to  misrepresentations  in  the  sale 
of  property  which  will  support  an  action  of  deceit  or  a  suit  in 
equity  for  rescission,  is  that  the  representation  must  be  in  re- 
gard to  a  material  fact,  constituting  an  inducement  to  the  con- 
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tract,  on  which  the  complainant  had  a  right  to  rely,  and  did 
rely,  and  by  which  he  was  actually  misled  to  his  injury.  Lowe 
V.  Thindle^  78  Va.,  65.  The  mere  expression  of  an  opinit)n, 
however,  even  in  strong  and  positive  language,  is  no  fraud, 
though  it  be  false.  Such  statements  are  not  fraudulent  in  law, 
because,  as  was  said  by  Judge  Staples  in  Grim  v.  Bi/rd,  32 
Qratt.,  293,  they  do  not,  ordinarily,  deceive  or  mislead,  but  are 
considered,  as  the  Supreme  Court  of  the  United  States  ex- 
pressed it  in  a  recent  case,  as  *'  trade  talk,"  which  is  allowable. 
Southern  Development  Co.  v.  Silca^  125  U.  S.,  247. 

In  the  early  case  of  Bayly  v.  JUerrel,  Cro.  Jac,  386,  it  was 
adjudged  that  *'the  law  gives  no  remedy  for  voluntary  negli- 
gence," and  so  the  law  is  at  the  present  day.  Hence,  gene- 
rally speaking,  if  the  parties  have  equal  means  of  information, 
so  that,  with  ordinary  prudence  or  diligence,  either  may  rely 
on  his  own  judgment,  they  are  presumed  to  have  done  so; 
or,  if  they  have  not  done  so,  they  must  abide  the  consequences 
of  their  own  folly  or  carelessness. 

Upon  this  subject  Judge  Cooley  says:  "Where  ordinary 
care  and  prudence  are  sufficient  for  full  protection,  it  is  the 
duty  of  the  party  to  make  use  of  them.  Therefore,  if  false 
representations  are  made  regarding  matters  of  fact,  and  the 
means  of  knowledge  are  at  hand  and  equally  available  to  both 
parties,  and  the  party,  instead  of  resorting  to  them,  sees  fit  to 
trust  himself  in  the  hands  of  one  whose  interest  it  is  to^mis- 
lead  him,  the  law,  in  general,  will  leave  him  where  he  has 
been  placed  by  his  own  imprudent  confidence.  "  It  is  for  this 
reason,"  he  adds,  "that  redress  is  often  refused  where  fraud  is 
alleged  in  the  sale  of  property  which  was  at  hand,  and  might 
have  been  inspected,  and  where  the  alleged  defect  was  one 
which  ordinary  prudence  would  have  disclosed."  Cooley, 
Torts,  487. 

It  was  on  this  principle  that  Parker  v.  Moulton^  114  Mass.,  99, 
was  decided.  There  it  was  held  that  false  representations  by 
the  vendor  to  the  vendee  concerning  the  value  of  the  land  sold. 
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its  condition,  or  adaptation  to  particular  uses,  will  not  entitle 
the  vendee  to  relief,  unless  he  is  fraudulently  induced  to  for- 
bear inquiries  or  examination  which  he  would  otherwise  have 
made;  and  that  if  fraud  of  the  latter  description  is  relied  on, 
it  must  be  specifically  set  forth  in  the  pleadings. 

To  the  same  effect  is  Lor)g  v.  Warren^  68  N.  Y.,  426,  which, 
also,  was  the  case  of  a  sale  of  land,  and  in  which  this  whole 
subject  was  fully  considered.  The  substance  of  the  decision 
was  that  where  it  appears  that  the  real  quality  of  the  property 
was  at  the  time  of  sale  obvious  to  ordinary  intelligence;  that 
it  was  at  hand,  open  for  inspection ;  that  both  vendor  and  pur- 
chaser had  equal  knowledge  or  equal  means  of  acquiring  in- 
formation ;  that  nothing  was  said  or  done  by  the  vendor  to 
throw  the  purchaser  oft*  his  guard,  or  to  divert  him  from  making 
the  inquiries  and  examination  which  a  prudent  man  ought  to 
make ;  and  that  he  omitted  to  make  them,  or  to  avail  himself  of 
the  means  and  opportunities  at  his  hand,  relying  upon  false  repre- 
sentations of  the  vendor,  he  cannot  sustain  an  action  for  fraud. 

"  The  common  law,"  says  Chancellor  Kent, "  affords  to  every 
one  reasonable  protection  against  fraud  in  dealing,  but  does  not 
go  to  the  romantic  length  of  giving  indemnity  against  the  con- 
sequences of  indolence  and  folly,  or  a  careless  indifference  to 
the  ordinary  and  accessible  means  of  information."  2  Kent, 
Comm.,  486. 

This  pithy  statement  of  the  law  was  quoted  with  approval 
in  Smith  v.  Richards^  13  Pet,  26;  and  in  the  subsequent  case 
of  Slaughter  v.  Gerson,  13  Wall.,  379,  it  was  laid  down  as  the 
established  doctrine,  in  conformity  with  the  authorities  already 
cited,  that  where  the  means  of  knowledge  are  at  hand  and 
equally  available  to  both  parties,  and  the  subject  of  purchase 
is  alike  open  to  their  inspection,  if  the  purchaser  does  not 
avail  himself  of  these  means  and  opportunities,  he  will  not  be 
heard  to  say  that  he  has  been  deceived  by  the  vendor's  mis- 
representations; that  if,  having  eyes,  he  will  not  see  matters 
directly  before  them,  where  no  concealment  is  made  or  at- 
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tempted,  he  will  not  be  entitled  to  favorable  consideration 
when  he  complains  that  he  has  suffered  from  his  own  volun- 
tary blindness,  and  been  misled  by  over-confidence  in  the  state- 
ments of  another. 

Bishop  tersely  states  the  rule  deducible  from  the  authorities 
to  be  that  "the  law,  departing:  from  the  rule  in  morals,  tolerates 
a  good  deal  of  lying  in  trade,  when  in  the  nature  of  merely 
puffing  one's  Oivn  goods  or  depreciating  those  of  another,  pro- 
vided the  thing  bargained  about  reveals  its  own  qualities,  and 
is  open  to  the  parties'  equal  inspection."  Bish.  Cont.,  sec.  664, 
citing,  among  other  cases.  Hill  v.  Bush^  19  Ark.,  522;  Poland 
V.  Brownelly  181  Mass.,  138. 

Coming  now  to  apply  these  principles  to  the  present  case,  it 
is  to  be  observed,  in  the  first  place,  that  the  evidence  (not  the 
facts)  being  certified,  the  defendant  occupies  in  this  court  the 
position  of  a  demurrant  to  evidence;  thus  necessarily  waiving 
all  of  his  own  evidence  in  conflict  with  that  of  the  plaintiff, 
and  admitting  the  truth  of  the  plaintiff's  evidence.  This 
leaves  the  facts  of  the  case  to  be  considered  few  and  simple. 

The  defendant  testified  that  he  went  to  Goshen,  on  the  occa- 
sion in  question,  without  any  intention  of  investing  in  property 
there,  but  that  soon  after  his  arrival  he  was  solicited  by  the 
plaintiff  to  purchase  the  stock  and  lots  in  question,  who  repre- 
sented the  lots  to  be  smooth  and  level,  and  suitable  for  build- 
ing purposes.  He  says  he  had  never  seen  the  lots,  but  that, 
relying  on  the  representations  of  the  plaintiff,  he  agreed  to 
purchase,  and  that  thereupon  "the  sale  was  closed."  After- 
wards, on  the  same  day,  he  went  with  the  agent  (Wilson)  to 
inspect  the  lots,  he  says,  and  found  them,  not  as  they  had  been 
represented  to  him,  but  "badly  washed  into  deep  gullies"; 
that  one  of  them  was  "  in  a  boggy  gorge,  thirty  feet  below  the 
level  of  the  street";  and  another  on  a  steep  declivity;  that 
seeing  this,  he  at  once  returned  to  the  plaintiff,  and  declared  he 
had  been  deceived,  and  demanded  the  return  of  his  check,  Ac. 

But  all  this,  so  far  as  the  alleged  representations  are  con- 
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cerned,  the  plaintiff  denies,  and,  ou  a  demurrer  to  evidence, 
must  be  laid  out  of  view.  He  testifies  that  he  made  no 
representations  of  any  sort  to  the  defendant,  and  had  no  con- 
versation with  him  on  the  subject  of  the  lots,  or  their  character 
or  value;  that  he  himself  had  never  seen  them,  and  that  the 
property  was  sold  "  as  a  pig  in  a  bag."  It  was  also  proven 
that  he  was  a  non-resident  of  the  State. 

Wilson,  however,  as  a  witness  for  the  defendant,  testified 
that  when  he  approached  the  defendant  with  a  suggestion  to 
purchase,  he,  as  the  plaintiff's  agent,  represented  to  him  that 
"the  lots  were  good  building  lots,  and  valuable."  He  says 
further  that  at  that  time  he  had  never  seen  them,  and  that 
when  he  and  the  defendant  afterwards  inspected  them  he  saw 
they  were  not  what  he  had  represented  them  to  be.  It  is  not 
claimed,  however,  that  he  was  guilty  of  intentional  fraud;  and 
it  is  obvious,  besides,  that  his  representations  were  the  mere 
expression  of  an  opinion — viz:  that  they  were  "good  building 
lots,  and  valuable."  Nor  is  it  proved,  or  even  alleged,  that 
either  the  plaintiff  or  Wilson  used  any  artifice  to  dissuade  or 
prevent  the  defendant  from  making  inquiries  or  ejfamination 
touching  the  lots,  which  he  could  easily  have  done,  as  they 
were  at  hand  and  accessible.  So  that,  having  been  thus  indif- 
ferent to  the  ordinary  and  available  means  of  information,  the 
law  gives  him  no  redress  against  the  consequences  of  his  own 
voluntary  negligence  or  folly. 

4.  Complaint  is  also  made  of  the  action  of  the  trial  court  in 
giving  certain  instructions  for  the  plaintiff  and  in  refusing  to 
give  others  offered  by  the  defendant.  One  of  those  given  for 
the  plaintiff  was  this:  "Under  the  pleadings  in  this  cause  the 
defendant  cannot  rely  on  any  breach  of  warranty  made  by  the 
plaintiff." 

There  is  certainly  nothing  in  this  instruction  to  the  preju- 
dice of  the  defendant.  The  defence  was  not  founded  on  an 
alleged  breach  of  warranty,  for  there  was  no  warranty  in  the 
case,  but  on  an  alleged  fraudulent  sale;  and  while  the  modern 
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covenants  which  have  taken  the  place  of  the  ancient  warranty, 
may,  as  the  appellant  insists,  affect  the  nature  and  quality  of 
the  thing  sold,  yet  these,  as  the  name  implies,  are  stipulations 
in  a  deed  of  conveyance.     2  Min.  Insts.,  638. 

The  court  also  instructed  the  jury  that  "the  burden  of  proof 
is  on  the  defendant  to  establish  the  defence  set  up  in  his  spe- 
cial plea,  in  order  to  relieve  him  of  the  liability  created  by  the 
inland  bill  of  exchange  sued  on."  The  objection  urged  to  this 
instruction  is  that  it  ignored  the  duty  of  the  plaintiff  to  estab- 
lish the  case  made  in  the  declaration,  which  was  contested  by 
the  plea  of  nil  debet  The  instruction,  however,  worked  no  in- 
jury to  the  defendant,  because  it  was  given  after  the  evidence 
had  been  closed,  and  the  evidence,  after  the  check  sued  on  had 
been  introduced  before  the  jury,  related  exclusively  to  the  de- 
fence set  up  in  the  special  plea. 

As  to  the  remaining  instructions,  we  need  only  say  that,  in 
the  light  of  the  principles  applicable  to  the  case,  which  has 
been  stated,  there  is  nothing  in  them  to  the  prejudice  of  the 
defendant. 

5.  The  next  and  last  assignment  of  error  is  that  the  court 
erred  in  giving  a  judgment  for  interest.  The  verdict  was  sim- 
ply for  "  the  amount  of  the  debt  in  the  declaration  mentioned," 
which,  as  stated  in  the  declaration,  was  "  the  sum  of  $l,lo2  60, 
with  interest  thereon  from  the  14th  of  October,  1890,  until  paid," 
and  there  was  judgment  accordingly,  with  costs.  Section  2853 
of  the  Code  provides  that  in  a  case  of  this  sort  judgment  may 
be  given  '*  for  the  principal  and  charges  of  protest,  with  inter- 
est thereon  from  the  date  of  such  protest."  The  legal  effect 
of  the  verdict  was  a  finding  tor  the  principal  sum  mentioned  in 
the  declaration,  with  interest,  as  therein  claimed ;  so  that  the 
judgment  is  in  conformity  both  with  the  verdict  and  the  statute. 


Fauntlbroy,  J.,  dissented. 
Judgment  affirmed. 
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Hale  v.  Hale. 
June  14th,  1894. 

1 .  WiLM — Specific  enforcement —  Oral  agreement. — An  oral  agreement  between 

two  sisters  to  make  mutual  wills  cannot  be  specifically  enforced  after  the 
death  of  one  of  them  on  the  ground  of  part  performance,  where  there 
has  been  no  further  performance  than  the  making  and  preserving  of  the 
wills  and  the  will  of  the  decedent  has  been  revoked  by  her  marriage 
after  its  executioii. 

2.  Idem — Contract  to  make — Statute  of  fravd. — One  may  by  a  certain  and 

definite  contract,  bind  himself  to  dispose  of  his  estate  by  will  in  a  particu- 
lar way,  and  such  contract  in  a  proper  case  will  be  specifically  enforced 
in  equity.  But  such  contract  in  respect  to  real  estate  is  within  the 
statute  of  frauds.  CJode,  J  2840.  The  memorandum  in  writing  required 
by  that  statute  must  contain  all  the  essential  elements  of  the  contract 
(except  the  consideration),  without  recourse  to  parol  proof. 

3.  Idem — Case  at  bar. — The  requirement  of  ?  2840  is  not  satisfied  where  (as 

in  the  case  here)  the  only  memorandum  is  one  of  two  mutual  wills,  nei- 
ther referring  to  the  other  or  to  any  other  writing. 

4.  Part  Performance— TF/ia(  m.-— Acts  of  part  performance  to  take  a  parol 

contract  out  of  the  statute  of  frauds,  must  be  of  such  unequivocal  nature 
as  of  themselves  to  be  evidence  of  the  existence  of  an  agreemeDt ;  as  for 
example,  where,  under  paral  agreement  to  sell  land,  the  purchaser  is 
put  in  possession,  and  makes  improvements. 

5.  Estoppel — Mistake  of  law. — ^The  mistaken  view  of  a  testatrix  that  her 

marriage  subsequent  to  the  execution  of  her  will,  was  not  a  revocation 
thereof,  does  not  estop  her  heirs  from  claiming  that  the  will  was  revoked 
under  Code,  J  2517. 

Appeal  from  decree  of  circuit  court  of  Franklin  county,  ren- 
dered October  8,  1891,  in  a  cause  wherein  the  appellant,  Mary 
D.  Hale,  was  complainant,  and  the  appellees,  John  S.  Hale, 
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and  others,  were  defendants.  By  the  decree  the  demurrer 
to  her  bill  was  sustained  and  her  suit  dismissed,  and  she  ap- 
pealed.    Opinion  states  the  ease. 

E.  C.  BurkSy  for  appellant. 

P.  H,  Dillard  and  R.  (?.  H.  Kean^  for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  appellant,  Mary  D.  Bale,  filed  her  bill  for  the  specific 
performance  of  an  alleged  parol  contract.  The  bill  states  that 
the  plaintiflF  and  her  sister,  Janie  Hale,  agreed,  in  1885,  to 
make  mutual  wills,  so  that  the  survivor  would  get  the  whole 
estate,  real  and  personal,  of  the  one  who  should  die  first ;  and 
that  each  thereupon  made  a  will  in  the  other's  favor,  in  con- 
formity with  the  agreement;  that  in  October,  1888,  the  said 
Janie  intermarried  with  Dr.  Carter  Berkeley,  and  soon  after- 
wards died  without  issue  born  alive;  that  some  time  prior  to 
her  marriage  she  was  advised,  upon  consultation  with  an  at- 
torney, that  her  marriage  would  have  no  efifect  on  her  will, 
and  that  with  this  desire  and  belief,  in  which  the  plaintiflF 
shared,  she  died,  and  for  that  reason  never  republished  the 
will  after  her  marriage;  that  for  the  same  reason  the  plaintiflF 
has  allowed  her  own  will  to  remain  in  full  force  as  originally 
written,  so  as  to  carry  out  the  agreement;  that  from  the  date 
of  the  wills  until  the  death  of  Mrs.  Berkeley  they  were  kept 
together  in  a  trunk,  used  jointly  by  the  plaintiflF  and  Mrs. 
Berkeley,  from  which  tliej'  were  taken  after  the  death  of  the 
latter.  The  bill  also  states  that  the  execution  of  one  will  was 
the  consideration  for  the  other,  and  that  the  two  read  together 
show  the  contract  between  the  parties,  and  the  consideration 
for  the  same;  that  the  plaintiflF  has  fully  performed  the  contract 
on  her  part,  and  that  both  she  and  Mrs.  Berkeley  always  believed 
that  the  latter  had  performed  it  on  her  part.  And  the  prayer 
YoL.  xc— 92 
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of  the  bill  was  that  the  contract  be  specifically  enforced,  by 
requiring  the  heirs  at  law  of  Mrs.  Berkeley,  or  some  one  for 
them,  to  convey  to  the  plaintitf  the  real  estate  that  descended 
to  them  at  her  death.  There  was  no  contest  as  to  the  person- 
alty.    The  bill  was  dismissed  on  demurrer. 

1 .  The  appellant  properly  admits  that  by  force  of  the  statute, 
now  carried  into  section  2517  of  the  Code,  the  will  of  Mrs. 
Berkeley  was  revoked  by  her  marriage,  regardless  of  her  in- 
tention or  wishes  in  the  matter.  But  ii:  is  contended  that  the 
antecedent  contract  remains,  and  ought  to  be  enforce^L 

There  is  no  doubt,  notwithstanding  a  will  is  in  its  nature 
ambulatory  until  the  testator's  deatli,  and  cannot  be  made 
irrevocable,  that  a  i^ersou  may  by  a  certain  and  definite  con- 
tract bind  himself  to  dispose  of  his  estate  by  will  in  a  particu- 
lar way,  and  that  such  a  contract,  in  a  proper  case,  will  be 
specifically  enforced  in  equity:  that  is  to  say,  the  property  will 
be  held  charged  with  a  trust  in  the  hands  of  the  heir  at  law, 
devisee,  personal  representative,  or  purchaser  with  notice  of 
the  agreement,  as  the  case  may  be,  and  a  conveyance  or  ac- 
counting directed  in  accordance  with  the  terms  ot  the  agree- 
ment. 3  Pas.  Cont.,  406;  Schouler,  Wills,  sec.  454;  Izard  v. 
Middleton,  1  Desaus.,  116;  Rivers  v.  Rivers,  8  Id,,  190;  ParceU 
V.  Siryker,  41  N.  Y.,  480;  Mundorf  v.  KUburn,  4  Md.,  459; 
Johnson  v.  Hubbell,  10  N.  J.  Eq.,  332. 

In  a  note  to  the  last  mentioned  case  in  66  American  De- 
cisions, where  the  cases  are  collected,  the  annotator  (at  p.  784) 
says :  *'  It  is  not  only  in  harmony  with  sound  principle  that  a 
person  may  make  a  valid  agreement  binding  himself  to  dispose 
of  his  property  in  a  particular  way  by  last  will  and  testament, 
but  it  is  supported  by  an  almost  unbroken  current  of  authori- 
ties, both  English  and  American'';  and  substantially  the  same 
principle  was  recognized  in  Rice  v.  Hartman,  84  Va.,  251. 

2.  But  a  parol  agreement  to  devise  real  estate  is  within  the 
statute  of  frauds,  which  in  Virginia,  so  far  as  it  is  pertinent  to 
the  present  case,  enacts  that ''  no  action  shall  be  brought  *  *  ♦ 
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upon  any  contract  for  the  sale  of  real  estate,  or  for  the  lease 
thereof  for  more  than  a  year,  *  *  *  unless  the  contract,  *  '•^  * 
or  some  memorandum  or  note  thereof,  be  in  writing  and 
signed  by  the  party  to  be  charged  thereby,  or  his  agent;  but 
the  consideration  need  not  be  set  forth  or  expressed  in  the 
writing,  and  it  may  be  proved  (where  a  consideration  is  neces- 
sary) by  other  evidence."     Code,  sec.  2840. 

In  the  case  at  bar  the  agreement  sought  to  be  enforced  was 
a  verbal  one,  and  the  defence  of  the  statute  is  set  up  as  one  of 
the  grounds  of  demurrer.  It  is  not  contended,  in  support  of 
the  demurrer,  that  the  alleged  agreement  is  void,  but  only 
that,  if  there  was  any  such  agreement,  it  is  not  enforceable, 
consistently  with  the  statute,  in  a  court  of  justice. 

On  the  other  hand,  the  appellant  contends  that  the  case  is 
not  within  the  statute,  because  the  wills  in  question  are  suffi- 
cient memoranda  of  the  agreement  to  8ati^5fy  the  requisitions  of 
the  statute.  But  can  this  view  be  maintained  ?  We  think 
not.  An  examination  of  the  wills,  which  are  exhibited  with 
the  bill,  shows  that  each  purports  to  be  a  mere  will,  and 
nothing  else.  Neither  alludes  to  any  contract  or  refers  to  any 
other  writing;  and  the  established  rule  is  that  the  memoran- 
dum of  a  contract  for  the  sale  of  real  estate,  required  by  the 
statute,  must  show,  either  on  its  face  or  by  reference  to  some 
other  writing,  the  contract  between  the  parties,  so  that  it  can 
be  understood  without  having  recourse  to  parol  proof  Browne, 
Stat.  Frauds,  sec.  371 ;  2  Kent,  Comm.,  511 ;  Parkharst  v.  Van 
Cortland,  1  Johns.  Ch.,  273;    Williams  v.  Morris,  95  U.  S.,  444. 

In  Grafton  v.  Cummings,  99  U.  S.,  100,  the  Supreme  Court 
of  the  United  States,  in  construing  the  New  Hampshire  statute, 
which  in  this  particular  is  similar  to  the  statute  29  Car. 
II,  laid  it  doWn,  in  conformity  with  the  English  decisions,  that 
the  memorandum  must  contain  all  the  essential  elements  of 
the  contract,  including  the  consideration  ;  and  the  remark  is 
applicable  to  a  case  arising  under  our  statute,  except  that  in 
Virginia  the  consideration  need  not  be  set  forth. 
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The  appellant  relies  upon  a  dictum  of  Judge  Flemming  in 
Campbell  v.  Argenbright,  8  H.  &  M.,  144,  197,  to  the  effect  that 
the  will  there  in  question  was  a  sufficient  memorandum  of  the 
parol  promise  set  up  in  the  bill;  but  the  point  was  not  decided, 
as  in  that  case  there  was  a  subsequent  written  agreement, 
which  referred  to  the  will. 

3.  The  equitable  doctrine  of  part-performance  is  also  in- 
voked ;  but  as  to  this,  we  may  say,  as  was  said  in  a  similar 
case  in  Massachusetts,  that  "  there  has  been  no  part-perform- 
ance which  amounts  to  anything."  Gould  v.  Mansfield,  103 
Mass.,  408.  In  that  case  there  was,  as  here,  an  alleged  oral 
agreement  between  two  sisters  to  make  mutual  or  reciprocal 
wills,  and  each  made  a  will  accordingly.  Afterwards  one  of 
the  sisters  made  a  different  will,  and  died.  The  surnvor 
then  filed  a  bill  for  the  specific  execution  of  the  agreement, 
but  a  demurrer  to  the  bill  was  sustained,  on  the  ground  that 
the  case  was  within  the  statute  of  frauds. 

Notwithstanding  the  criticism  upon  that  case  in  the  argu- 
ment at  the  bar,  we  are  of  opinion  that  it  was  decided  upon 
correct  principles.  Not  only  is  it  a  cardinal  feature  of  a  will 
that  it  is  ambulatory  until  the  testator's  death,  but  acts  of  part- 
performance  by  the  party  seeking  specific  execution,  to  take  a 
case  out  of  the  statute,  must  be  of  such  an  unequivocal  nature  as 
of  themselves  to  be  evidence  of  the  existence  of  an  agreement;  as, 
for  example,  where,  under  a  parol  agreement  to  sell  land,  the 
purchaser  is  put  into  possession,  and  proceeds  to  make  im- 
provements. 2  Min.  Insts.  (4th  ed.),  863;  3  Pom.  Eq.,  see. 
1409.  In  the  language  of  Lord  Hardwicke,  the  act  of  part- 
performance  "  must  be  such  as  could  be  done  with  no  other 
view  or  design  than  to  perform  the  agreement."  Gunter  v. 
Halsey,  Amb.,  586.  ''  The  principle  of  the  cases,"  said  Sir 
William  Grant  in  Frome  v.  Dawson,  14  Ves.,  387,  "is  that  the 
act  must  be  of  such  a  nature  that,  if  stated,  it  would  of  itself 
infer  the  existence  of  some  agreement ;  and  then  parol  evidence 
is  admitted  to  show  what  the  agreement  is." 
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In  Phillips  V.  Thompson^  1  Johns.  Ch.,  131,  Chancellor  Kent 
Buid:  "It  is  well  settled  that  if  a  party  sets  up  part-perform- 
ance, to  take  a  parol  agreement  out  of  the  statute,  he  must 
show  acts  unequivocally  referring  to,  and  resulting  from,  that 
agreement;  such  as  the  party  would  not  have  done,  unless  on 
account  of  that  very  agreement,  and  with  a  direct  view  to  its 
performance;  and  the  agreement  set  up  must  appear  to  be  the 
same  with  the  one  partly  performed.  There  must  be  no  equivo- 
cation or  uncertainty  in  the  case."  To  the  same  effect  is 
Wright  v.  Puckett,  22  Gratt,  370. 

This  whole  subject  was  very  fully  considered,  both  upon 
principle  and  authority,  in  Maddison  v.  Alderson,  a  recent  and 
instructive  case  in  the  House  of  Lords.  (8  App.  Cas.,  467.) 
In  that  case  the  appellant  was  induced  to  serve  the  intestate  as 
his  housekeeper  without  wages  until  his  death  by  an  oral 
promise  on  his  part  to  leave  her  an  interest  in  certain  real 
estate;  aitd  he  made  a  will  for  that  purpose,  which  he  signed, 
but  which  failed  for  want  of  due  attestation.  Mr.  Justice  Ste- 
phen, before  whom  the  case  was  tried  in  the  first  instance, 
held  that  there  was  a  contract  which  had  been  partly  per- 
formed; but  on  appeal,  first  to  the  Court  of  Appeal,  and  after- 
wards to  the  House  of  Lords,  this  ruling  was  held  to  be  erro- 
neous; and  the  principle  was  laid  down  that  an  act  of  part- 
performance,  to  take  a  case  out  of  the  statute,  must  be  sufli- 
cient  of  itself,  without  any  other  information  or  evidence,  to 
satisfy  the  court,  from  the  circumstances  it  has  created  and  the 
relations  it  has  formed,  that  they  are  only  consistent  with  the 
assumption  of  the  existence  of  a  contract  the  terms  of  which 
equity  requires,  if  possible,  to  be  ascertained  and  enforced. 

This  is  so,  because,  as  was  said  in  the  same  case,  the  defend- 
ant in  a  suit  founded  on  such  part  performance  is  really 
*'  charged  "  upon  the  equities  resulting  from  the  acts  done  in 
execution  of  the  contract,  and  not  (within  the  meaning  of  the 
statute)  upon  the  contract  itself.  Hence,  until  such  acts  are 
shown  as  of  themselves  imply  the  existence  of  some  contract,. 
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parol  evidence  to  show  the  terms  of  the  contract  relied  on  is 
inadmissible.  Browne,  Stat.  Frauds,  sec.  455;  Dale  v.  Hamil- 
ton^ 5  Hare,  381 ;  Maddison  v.  Alderson^  supra. 

Now  the  alleged  acts  of  part  performance  in  the  present 
case,  taken  singly  or  collectively,  do  not  bring  the  case  within 
these  principles.  The  making  and  preserving  the  wills,  under 
the  circumstances  stated  in  the  bill,  while  thej'  are  acts  con- 
sistent with,  are  yet  not  demonstrative  of,  the  existence  of  any 
contract  between  the  parties,  or,  in  other  words,  they  do  not 
unequivocally  show  that  there  was  a  contract  Non  constat,  the 
wills  were  not  made  from  motives  of  love  and  affection,  and 
independently  of  any  contract  or  agreement;  and  this  being 
so,  parol  evidence  to  establish  the  alleged  contract  would  not 
be  admissible. 

4.  Nor  is  there  any  ground  for  holding  the  defendants 
estopped  from  setting  up  the  statute.  Here,  for  aught  the  bill 
states,  there  was  no  fraud  on  the  part  of  Mrs.  Berkeley,  nor 
has  the  appellant  been  induced  to  alt^r  her  position  to  her  in- 
jury or  loss.  Glass  v.  Hidbert,  102  Mass.,  34.  It  is  true,  as 
the  demurrer  to  the  bill  admits,  that  Mrs.  Berkeley  lived  and 
died  in  the  belief  that  the  validity  of  her  will  had  not  been 
affected  by  her  marriage ;  that  she  in  effect  so  declared  on  her 
death-bed ;  and  that  the  appellant  has  never  revoked  her  will. 
But  the  mistaken  view  of  the  parties  as  to  the  legal  effect  of 
the  marriage  cannot,  consistently  with  any  sound  principle, 
be  held  a  ground  of  estoppel. 

This  sufficiently  disposes  of  the  case,  and  requires  an  affir- 
mance of  the  decree  complained  of. 

Decree  affirmed. 

Note. — See  Knell  v.  Codman,  14  L.  R.  S.,  806,  and  annotations  as  to  agree- 
ments to  pay  money  or  give  property  after  death  of  promissor.— iJqjorter. 
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Stevens  v.  McCormick. 

June  14th,  1894. 

1.  Partition — Interegts  of  parties — Sale. — An  order  for  sale  of  land  in  parti- 

tion before  ascertaining  the  interests  of  the  several  parties,  is  premature 
and  erroneous,  as  they  are  entitled  to  know  how  they  stand  in  order 
that  they  may  bid  intelligently,  if  they  desire  to  bid  at  the  sale.  Hor- 
ton  V.  Bondy  28  Gratt,  815. 

2.  Idem — Creditors. — ^The  creditors  of  the  parties  interested  in  the  land  are 

not  proper  parties  in  a  partition  suit. 

3.  Idem — Commissioners. — If  from  the  facts  in  the  record  it  appears  that  the 

land  cannot  be  conveniently  partitioned,  there  may  be  a  decree  for  a 
sale,  but  it  is  not  necessary  that  these  facts  shall  appear  from  report  of 
commissioners.     Zirkle  v.  McCue^  26  Gratt.,  532. 

4.  Appeal — Decree  of  sale. — Decree  for  sale  of  land  in  partition  suit,  though 

interlocutory,  is  appealable  under  Code,  ?  3454,  as  it  requires  change  of 
title  and  possession,  especially  where  it  settles  the  principles  of  the  cause. 

Argued  at  Richmond.     Decided  at  Wythcville. 

Appeal  from  decree  of  circuit  court  of  Clarke  county,  ren- 
dered May  18,  1893,  in  a  suit  for  partition,  wherein  John  W. 
McCormick  and  others  were  complainants,  and  John  Stevens 
and  wife  and  others  were  defendants.     Opinion  states  the  case. 

Marshall  McCormick^  for  appellants. 

Moore  ^  Kounslar^  lor  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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This  was  a  suit  for  a  partition  or  sale  of.  a  tract  of  land  sit- 
uate in  Clarke  county.  The  land  was  conveyed  in  1854  to 
Nathaniel  Burwell,  Jr.,  for  the  benefit  of  Eliza  M.  McGuire, 
wife  of  D.  H.  McGuire,  and  her  children  during  their  joint 
lives,  and  at  her  death  to  be  divided  equally  among  the  chil- 
dren and  their  issue.  Mrs.  McGuire  died  in  1856,  having  had 
ten  children,  all  of  whom  survived  her.  Before  the  institution 
of  the  present  suit  several  of  the  children  died  intestate  and 
without  issue.  In  1859  one  o  the  daughters,  Lucy,  intermar- 
ried with  Treadwell  Smith,  Jr.,  by  whom  she  had  two  chil- 
dren, and  after  his  death  she  intermarried  with  John  W. 
McCormick  by  whom,  also,  she  had  two  children,  and  after- 
wards died.  Her  surviving  husband  and  the  two  last  men- 
tioned children  were  the  complainants  in  the  court  below. 
About  the  time  of  her  first  marriage  she  was  paid  by  Nathan- 
iel Burwell,  Jr.,  over  sixteen  hundred  dollars,  which  the  ap- 
pellants, who  were  defendants  below,  claimed  was  in  full  satisfac- 
tion of  her  interest  in  the  trust  estate,  though  it  does  not  appear 
that  any  conveyance  of  her  interest  was  ever  made  by  her. 

The  circuit  court  determined  that  the  land  could  not  be  con- 
veniently divided,  and  without  determining  the  extent  of  the 
interests  of  the  several  parties,  but  expressly  reserving  that 
question,  ordered  a  sale,  by  the  decree  complained  of. 

1.  The  appellants  contend,  and  we  think  with  good  reason, 
that  it  was  premature  and  erroneous  to  order  a  sale  before  as- 
certaining the  extent  of  the  respective  interests  of  the  parties. 
When  a  sale  takes  place  the  parties  are  entitled  to  know  ex- 
actly how  they  stand,  in  order  that  if  they  desire  to  bid  for  the 
land  they  may  do  so  intelligently,  and  there  is  no  reason  that 
we  can  perceive  why  in  such  a  case  a  similar  rule  should  not 
be  applied  to  that  which  prevails  in  respect  to  sales  of  land  to 
satisfy  liens;  as  to  which  see  Cole  v.  McRae^  6  Rand., 644, and 
Horton  v.  Bond,  28  Gratt.,  815,  822. 

This  rule  applies  with  peculiar  force  to  the  present  case, 
because  here  there  is  no  question  that  Mrs.  Smith  received 
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from  Burwell  over  sixteen  hundred  dollars;  and  while  it  does 
not  distinctly  appear  that  this  was  on  account  of  her  interest 
in  the  land  in  question,  the  inference  from  the  record  is  very 
strong  that  it  was;  and  if  it  was,  then  her  interest  was  in  eflfect 
extinguished,  though  she  may  have  made  no  conveyance  of 
her  interest,  and  those  claiming  under  her  would  have  no 
standing  in  court  as  complainants  in  the  present  suit. 

2.  It  appears  that  some  of  the  parties  in  interest  are  in- 
debted, though  to  what  extent  does  not  appear;  and  the  point 
is  made  by  the  appellants  that  the  creditors  of  these  parties 
ought  to  have  been  brought  before  the  court.  But  the  rule  is 
well  settled  otherwise.  A  partition  never  affects  the  interests 
of  third  persons,  and  hence  creditors  have  no  concern  with  it ; 
and  if  they  are  made  parties  to  the  suit,  it  will  be  dismissed 
as  to  them.  2  Rob.  (old)  Pr.,  14;  Wotten  v.  Gopdand,  7  Johns. 
Ch,,  1.40;  Agar  v.  Fairfax,  17  Ves.,  533. 

3.  The  question  has  also  been  raised  as  to  the  proper  method 
of  ascertaining  in  a  suit  for  partition  whether  or  not  the  land 
can  be  conveniently  divided,  the  statute  being  silent  on  the 
subject.  The  appellants  insist  that  the  usual  and  correct 
practice  is  to  appoint  not  less  than  five  commissioners  to  go 
upon  the  land,  any  three  of  whom  may  act,  and  to  report  their 
views  on  the  subject  to  the  court.  This  was  not  done  in  the 
present  case,  but  the  mattar  was  referred  to  a  master,  whose 
report  was  confirmed.  In  Zirkle  v.  McOue^  26  Gratt,  532, 
Judge  Staples,  speaking  for  the  .  court,  said  that  to  warrant  a 
decree  for  a  sale,  it  must  appear  that  partition  cannot  be  conve- 
niently made,  and  that  the  interests  of  the  parties  will  be  pro- 
moted by  a  sale,  but  that  these  facts  need  not  appear  from  the 
report  of  commissioners,  or  by  the  depositions  of  witnesses. 
It  is  sufficient,  he  added,  if  the  facts  appearing  in  the  record 
reasonably  warrant  the  decree  of  sale.  In  other  words,  the 
matter  of  procedure  is  left  to  the  discretion  of  the  court. 

4.  Having  thus  reviewed  the  decree  on  its  merits,  it  is  hardly 
necessary  to  add  that  we  do  not  agree  with  the  appellees  that 
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it  is  not  an  appealable  decree.  A  decree  of  sale,  as  a  general 
rule,  contemplates,  and,  therefore,  in  the  sense  of  the  statute, 
requires,  a  change  both  of  title  and  possession;  and,  besides, 
the  decree  in  question  settles  the  principles  of  the  cause ;  so 
that  upon  both  of  these  grounds  the  decree,  although  inter- 
locutory in  its  nature,  is  an  appealable  decree.  Code.,  sec. 
8454;  Shannon  v.  Hanks,  88  Va.,  838. 

The  decree  must,  therefore,  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 
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Clinch  River  Veneer  Co.  v.  Kurth. 

June  14th,  1894. 

1.  Deed  op  Married  Women — Defective  acknowledgment. — Where  certificate 

of  acknowledgment  to  deed  of  a  married  woman  in  1887,  failed  to  state 
that  she  acknowledged  the  same  to  be  her  act,  and  that  she  willingly 
executed  it :  held^  the  deed  is  void. 

2.  Idem — Executory  contract — Case  at  bar. — Deed  defectively  acknowledged 

may  not  pass  the  legal  title,  but  may  be  enforceable  in  equity  as  an  exe- 
cutory contract,  and  will  uphold  a  trust  deed  made  on  faith  of  it,  espec- 
ially where  the  one  as  to  whom  it  is  defective,  makes  no  objection  on 
that  account  and  is  ready  to  carry  out  her  part  of  the  contnxct  and  re- 
ceive the  money  intended  to  be  secured  to  her  by  the  trust  deed. 

3.  Trust  DEfeD — Acknowledgment  before  trustee.^ A  deed  of  trust  acknowl- 

edged for  recordation  by  the  grantor  before  the  tiiistee,  is  void. 

4.  Idem — Corporation — Creditors. — ^A  deed  of  trust  executed  by  a  corpora- 

tion will  inure  ratably  to  the  benefit  of  all  its  then  creditors,  except 
where  it  is  executed  to  secure  a  debt  contracted  or  money  borrowed  at 
the  time  of  its  execution.    Code  1873,  ch.  57,  ?  63. 

Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  January  22,  1892,  in  a  suit  wherein  the  Clinch  River 
Veneer  Company  and  others  were  complainants,  and  Charles 
Kurth  and  others  were  dei'endants.  The  decree  being  adverse 
to  the  complainants,  they  appealed.     Opinion  states  the  case. 

A.  H.  Blanchardy  for  appellants. 

Fulkerson,  Hurt  ^  Page  and  J.  H.  Wood^  for  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
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This  is  the  sequel  of  the  case  of  the  same  name  reported  in 
88  Va.,  222,  when  the  appeal  on  the  part  of  the  present  ap- 
pellants was  dismissed  as  iraprovidently  awarded. 

It  appearing  that  the  decree  of  October  18, 1889,  appealed 
from,  was  interlocutory  only  and  did  not  settle  any  question  in 
dispute  in  the  cause,  being  a  decree  of  reference  only  to  a  com- 
missioner to  make  inquiry  and  report. 

Upon  the  return  of  the  cause  to  the  circuit  court  this  order 
was  executed,  report  made  and  excepted  to,  exceptions  over- 
ruled, and  report  confirmed  by  the  court,  and  appeal  taken  to 
this  court  from  said  decree  which  was  rendered  on  the  3d  day 
of  February,  1892 ;  which  overruled  all  exceptions  to  the  com- 
missioner's report,  confirmed  the  said  report,  decreed  the  pay- 
ment of  the  debts  of  the  appellant  company,  and  upon  default 
for  thirty  days  decreed  the  sale  of  its  property,  and  appointed 
a  special  commissioner  to  execute  the  decree  for  a  sale. 

The  object  of  the  bill  filed  in  the  case  by  the  appellant  com- 
pany was  to  annul  the  deeds  under  which  the  sale  is  decreed. 
1st,  Because  the  trust  deed  was  executed  by  a  company  to 
prefer  certain  creditors,  which  is  alleged  to  have  been  made  by 
a  joint  stock  company  to  pay  a  loan  which  should  enure  ratably 
to  all  the  creditors.  2d,  Because  the  deed  to  Miles'  trustee  on 
the  18th  day  of  February,  1888,  was  void  for  uncertainties  in 
the  sum  secured.  3d,  To  declare  the  deed  to  J.  H.  Wood  void 
because  not  properly  executed  and  recorded.  4th,  To  enjoin 
the  collections  under  the  deed,  and  to  obtain  priority  for  the 
the  complainants  by  reason  of  priority  in  time  by  attacking 
the  deeds  first.  The  commissioner,  whose  report  is  the  sub- 
ject ot  controversy,  to  wliich  the  exceptions  above  mentioned 
were  filed,  makes  a  statement  of  the  matters  before  him  in  sub- 
stance as  follows : 

On  December  20,  1886,  W.  W.  James  and  M.  J.  James,  his 
wife,  undertook  by  deed  to  convey  two  parcels  of  land  situated 
in  Goodson,  Washington  county,  Va.,  containing  about  six  and 
one-half  acres,  adjoining  each  other,  to  F,  W.  and  W,  F. 
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Aldrich,  in  consideration  of  $2,500,  payable  to  M.  J.  James 
on  or  before  thirty  months  after  date,  with  interest  payable 
semi-annually,  for  which  they  executed  to  her  their  bond,  the 
land  being  her  separate  estate,  and  to  secure  which  the  said 
Aldriches  were  to  execute  a  deed  of  trust  conveying  the  land, 
and  the  buildings  and  machinery  to  be  placed  thereon.  On 
the  same  day  F.  W.  and  W.  F.  Aldrich,  W.  W.  James,  Sr., 
and  W.  D.  Jones  and  Joseph  R.  Anderson  entered  into  a 
written  agreement  by  which  F.  W.  and  W,  F.  Aldrich  were 
to  have  the  loan  of  the  following  sums  of  money,  to  be  paid 
in  the  same  way  as  that  of  Mrs.  James,  to  wit:  W.  W.  James 
loaned  them  $500,  W.  D.  Jones  loaned  them  $1,000,  and  Jo- 
seph R.  Anderson  loaned  them  $500,  for  which  they  executed 
their  bonds,  payable  on  the  same  terms  as  that  to  Mrs.  M .  J. 
James.  To  Secure  all  of  these  sums,  including  the  sum  to  Mrs. 
M.  J.  James,  they  obligated  themselves  to  execute  a  deed  "  to 
J.  H.  Wood,  trustee,  conveying  the  land  bought  of  Mrs.  James, 
and  their  engine  or  engines,  &c.,  estimated  to  be  of  the  value 
of  $10,000,  now  at  Offuts,  Tenn.,  but  to  be  transferred  by 
said  F.  W.  and  W.  F.  Aldrich  to  the  said  lands,  Ac." 

The  money  thus  loaned  was  to  be  paid  by  the  parties  loaning, 
to  J.  H.  Wood,  trustee,  for  the  buildings  and  improvements  to 
be  made  on  her  said  land,  as  they  might  progress  and  be  com- 
pleted. On  written  orders  from  F.  W.  Aldrich  to  said  trustee, 
the  money  loaned  to  be  paid  said  trustee  as  the  money  was 
needed  for  constructing  said  buildings  and  making  said  im- 
provements, and  upon  the  completion  of  said  buildings  and 
improvements,  and  upon  the  arrival  of  said  machinery  upon 
said  land,  the  balance  of  said  loan  should  be  paid  through  said 
trustee  to  the  said  F.  W.  Aldrich. 

On  the  same  day,  December  20,  1886,  said  F.  W.  Aldrich 
and  L.  Q.  Aldrich  and  W.  F.  Aldrich  executed  a  deed  of  trust 
to  J.  H.  Wood,  trustee,  purporting  to  convey  the  property 
agreed  to  be  conveyed,  and  for  the  purpose  agreed  on ;  that  the 
deed  from  W.  W.  James  and  wife  to  F.  W.  and  W.  F.  Aldrich 
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of  (late  December  20, 1886,  is  void  for  not  being  acknowledged 
by  her  according  to  law,  the  certificate  failing  to  show  that  she 
acknowledged  the  said  writing  to  be  her  act,  and  further  fails 
to  show  that  she  declared  that  she  willingly  executed  the  same. 
The  acknowledgment  being  taken  by  Philip  Rohr  on  Jan- 
uary 15,  1887,  and  both  of  said  deeds  were  recorded  on  Jan- 
uary 17,  1887. 

On  July  23, 1887,  F.  W.,  L.  G.  &  W.  F.  Aldrich  executed 
a  mortgage  deed  to  said  land,  and  all  the  machinery  and  im- 
provements on  the  same,  to  John  Keys,  to  secure  him  in  the 
payment  of  $1,000  due  in  twelve  months  from  date  received, 
August  11,  1888. 

On  May  19,  1887,  Judge  Kelly,  judge  of  the  circuit  court, 
on  motion  of  Aldrich  and  others,  granted  them  a  charter  of 
incorporation  by  the  name  of  the  Clinch  River  Veneer  Com- 
pany. 

On  July  30,  1887,  the  said  Aldriches,  in  consideration  of 
$20,000,  conveyed  said  land  with  the  buildings,  Ac,  to  the  said 
company,  which  deed  was  admitted  to  record  August  3,  1888. 

On  February  18,  1888,  the  said  company  conveyed  to  A.  F. 
Miles,  trustee,  the  same  property  to  secure  A.  B.  Echols  as  en- 
dorser of  its  notes,  not  to  exceed  $3,000,  acknowledged  before 
the  trustee  therein,  and  therefore  the  acknowledgment  was 
ineiFective. 

On  October  24,1888,  the  said  company  executed  a  trust  deed 
to  J.  H.  Wood,  trustee,  purporting  to  convey  the  said  land  and 
buildings  and  the  machinery,  except  the  veneering  machinery 
belonging  to  W.  A.  Rader  &  Co.,  to  Drake  &  Son,  and  that 
belonging  to  E.  Godsey,  subject  to  the  deed  to  Miles,  trustee, 
and  the  mortgages  to  Keys,  both  above  mentioned,  to  secure 
stated  debts ;  to  secure  first  W.  A.  Rader  as  indorser  to  the 
National  Bank  of  Bristol  for  $2,000,  and  other  named  credi- 
tors. 

On  October  24,  1888,  another  trust  deed  to  M.  J.  Drake  to 
secure  debts,  which  have  been  discharged. 
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On  the  13th  November,  1888,  the  company  in  consideration 
of  11,000  executed  a  bill  of  sale  to  M.  J.  Drake,  by  which  it, 
8old  him  certain  logs  and  veneers  at  Big  Cut,  Foley  Gap,  sur- 
plus at  Abraham's  Falls,  and  the  logs  and  veneers  at  Goodson, 
Va.,  after  paying  claim  secured  in  the  trust  deed  to  him  of 
October  24,  1888,  recorded  November  17,  1888. 

The  plaintiffs  brought  their  suit  April,  1889.  In  their  bill 
they  claim  that  the  money  secured  in  the  deed  of  trust  of  De- 
cember 20,  1886,  by  the  Aldriches  to  J.  H.  Wood,  trustee,  ex- 
cept the  $2,500  due  M.  J.  James,  are  'not  preferred  debts, 
because  not  loaned  said  company  until  the  spring  of  1887. 

That  the  deed  to  Miles'  trustee  is  void  for  uncertainty,  that 
the  said  company  is  a  joint  stock  company  and  could  not  pre- 
fer one  of  its  creditors  to  the  prejudice  of  other  creditors, 
except  it  be  to  secure  a  debt  contracted  or  money  lent  at  the 
time  of  the  creation  of  the  lien.     Code  of  1873,  ch.  57,  sec.  63. 

The  plaintiffs  in  their  bill  make  no  objection  to  the  said  deed 
of  trust  to  J.  H.  Wood,  trustee,  of  October  24,  1888,  except 
to  certain  persons,  to-wit:  F.  W.  Aldrich,  W.  F.  Aldrich, 
J.  C.  Tyler  and  M.  J.  Tyler,  stockholders,  and  Taylor  &  King, 
and  no  objection  to  the  mortgage  to  John  Keys  by  said  com- 
pany of  July  23,  1887. 

At  the  time  of  the  deed  to  J.  H.  Wood,  trustee,  ot  Decem- 
ber 20,  1886,  to  secure  the  debts  due  W.  W.  James,  Jos.  R. 
Anderson,  W.  D.  Jones  and  Mrs.  James,  the  company  had  not 
been  chartered,  being  incorporated  May  10,  1887,  and  hence, 
if  for  no  other,  their  objection  for  the  reason  stated  could 
not  prevail. 

The  deed  to  Miles,  trustee,  18th  of  February,  1888,  for  the 
same  reason,  being  subsequent  to  the  date  of  incorporation, 
will  inure  ratably  to  all  of  the  creditors  existing  at  the  time  of 
the  creation  of  the  lien.  The  deed  of  trust  not  being  executed 
to  secure  a  debt  contracted  or  money  borrowed  at  the  time  of 
the  creation  of  the  lien. 

And  for  the  same  reason  the  deed  of  trust  to  J.  H.  Wood, 
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trustee,  of  October  24,  1888,  will  inure  ratably  to  all  of  the 
existing  creditors  anterior  to  that  time,  and  this  is  true  of  all 
other  creditors  secured  as  well  as  W.  A.  Raslin. 

Plaintiffs'  counsel  objected  to  the  validity  of  the  deed  of 
trust  executed  by  the  Aldriches  to  J.  H.  Wood,  trustee,  of  De- 
cember. 20,  1886,  because  the  acknowledgment  thereof  was 
not  taken  in  accordance  with  the  form  prescribed  by  the  Code. 
This  is  a  good  objection  as  to  Mrs.  L.  G.  Aldrich,  wife  of  F. 
W.  Aldrich,  but  is  not  good  as  to  W.  F.  and  L.  Q.  Aldrich. 
As  to  them  there  is  a  substantial  compliance  with  the  statute. 
That  the  title  to  the  land  in  the  suit  has  therefore  never  passed 
out  of  Mrs.  M.  J.  James,  .she  being  a  married  woman  and 
seized  of  the  land  in  fee  simple  as  her  separate  property. 
Her  certificate  of  acknowledgment  is  defective,  as  has  been 
said,  because  it  does  not  state  that  she  acknowledged  the  sane 
to  be  her  act,  and  that  she  has  willingly  executed  the  same  as 
provided  by  the  said  Code  of  1873.  Rorer^s  heirs  v.  Roanoke 
Nat.  Banky  83  Va.,  589,  and  cases  cited. 

But  while  the  deed  from  M.  J.  James  to  F.  W.  and  T.  W. 
Aldrich,  of  date  December  20, 1886,  is  defectively  acknowledged 
and  insufficient  to  pass  the  legal  title  to  the  land,  the  deed 
is  good  as  an  executory  contract,  and  one  a  court  of  equity 
will  enforce,  and  will  uphold  the  deeds  of  trust  executed  on 
the  faith  of  said  deed,  especially  so  inasmuch  as  Mrs.  James, 
in  her  answer,  is  making  no  objection  on  that  account,  and  is 
only  anxious  to  carry  out  her  part  of  the  contract,  and  recover 
the  money  which  the  deed  in  trust  of  December  20,  1886,  to 
J.  H.  Wood,  trustee,  was  intended  to  secure  her  and  the  others 
therein  named.  2  Minor,  344.  The  debts  to  said  Drake  have 
been  paid  and  discharged  in  full  by  said  trustee,  as  appears  in 
evidence. 

The  said  commissioner  returned  with  his  report  an  account 
showing  the  assets  and  the  debts  and  their  priorities  in  five 
classes.  This  report  was  excepted  to  by  Echols,  Rader,  Rey- 
nolds, and  Barker,  because  too  much  interest  was  allowed  on 
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the  debts  of  Mrs.  James,  W.  W.  James,  Sr.,  and  W.  D. 
Jones,  and  as  to  the  allowance  of  M.  J.  Drake  because  of  the 
assignment  of  loss,  &c.,  to  Drake  and  his  being  a  trustee;  and 
Echols  excepts  to  said  debt  of  M.  J.  Drake  of  $878  16  in  the  fifth 
class,  because  said  money  was  made  by  said  Drake  while  he  was 
trustee  and  there  is  settlement  of  his  transactions  as  trustee. 

Mrs.  James  filed  an  amended  answer,  seeking  to  take  advan- 
tage as  far  as  may  of  the  defective  acknowledgment  by  her  in 
deed  referred  to  above. 

W.  W.  James  and  W.  D.  Jones  except  \)ecause  the  acknow- 
ledgment to  the  deed  of  December  20,  1886,  is  reported  to  be 
defective. 

The  court  sustained  the  exceptions,  showing  error  in  calcu- 
lations of  interest  as  stated,  and  recommitted  the  report,  and 
reserved  the  question  as  to  the  priority  of  W.  F.  Rader,  re- 
jected the  debt  of  Tavenier  altogether,  and  in  all  other  respects 
confirmed  the  report.  The  commissioner  reformed  his  report 
according  to  the  decree  of  the  court,  stated  some  new  debts,  and 
reported  with  new  depositions  to  sustain  the  same.  Which  re- 
port was  excepted  to  because  not  reported  in  accordance  with 
the  decree,  because  the  commissioner  would  not  report  the  J.  D. 
Mitchell  &  Co.  debt,  and  because  he  did  report  the  Morey  debt 
to  be  $14,950,  and  because  without  authority  he  reported  con- 
trary to  evidence  a  debt  in  favor  of  the  National  Bank  of  Bris- 
tol at  $193  03  instead  of  $334  91,  and  renewed  their  old  ex- 
ceptions overruled  by  the  court  in  former  decree. 

The  court  thereupon  decreed  as  has  been  already  stated, 
overruling  all  exceptions,  confirmed  the  report,  and  decreed 
the  payment  of  the  debts  therein  reported,  in  their  stated  pri- 
orities, and  decreed  a  sale  upon  default  of  payment  in  thirty 
days.     Whereupon  the  appeal  is  taken  to  this  court. 

The  decree  appears  to  be  without  error,  for  reasons  already 

stated  by  the  commissioner  and  the  trial  court,  and  stated  by 

this  court  herein,  and  must  be  aflirmed.     Amer.  &  Eng.  Encyl. 

of  Law,  vol.  5,  439;   Carpenter  v.  Dexter,  75  U.  8.,  8  Wall., 
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426,  429,  opinion  of  Mr.  Justice  Field;  Kelley  v.  Cobh^m,  95 
U.  S.  Rep.,  544;  Cole  v.  Miller ^  8  Gratt,  413;  Haslen  v.  King, 
9  Gratt.,  119,  6  Gratt,,  645;  First  Nat.  Bank  v.  Trumbull,  32 
Gratt.,  695;  Hardi/  v.  Nor.  Mfg.  Co,,  80  Va. 

Decree  affirmed. 

Note, — As  to  validity  of  acknowledgment  of  a  deed  of  trust  before  one 
who  is  the  trustee,  see  JRothschild  v.  Dougher,  16  L.  R.  A.,  p.  719,  and  anno- 
tations thereon. — Reporter. 
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Syllabus — Statement. 


Shiflet  v.  Dowell. 

June  I4th,  1894. 

1.  Ejectment — Verdict — Alteration, — ^In  action  of  ejectment  jury  found  ver- 

dict for  plaintiff  for  all  the  land  claimed  in  his  declaration.  Judgment 
was  entered  thereon  and  the  jury  discharged.  Defendant  moved  for  a 
new  trial.  The  court  entered  an  order  declaring  it  would  grant  a  new 
trial  unless  plaintiff  abated  the  verdict  and  took  judgment  for  part  of 
the  land.  Plaintiff  abated  as  required :  Held  :  The  court  had  no  power 
to  make  the  order. 

2.  Idem — Statutory  proinsion, — In  suits  for  money  it  is  the  practice  of  the 

trial  courts  to  put  plaintiff  on  terms  to  abate  merely  excessive  amounts 
found  by  the  jury,  but  not  so  in  ejectment  because  of  Code,  ?  2746,  pre- 
scribing what  the  verdict  for  land  shall  be. 

Argued  at  Richmond.     Decided  at  Wytheville. 

Error  to  judgment  of  circuit  court  of  Greene  county,  ren- 
dered at  its  June  term,  1891,  in  an  action  of  ejectment,  wherein 
James  Dowell  was  plaintiff  and  Stinton  Shiflet  and  wife  were 
defendants.  The  judgment  being  adverse  to  them,  they 
brought  the  case  here  on  error.     Opinion  states  the  case. 

James  G.  Fields  for  plaintiffs  in  error. 

A.  B.  Blakeyy  for  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 
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The  declaration  charged  that  the  said  defendants  unlawfully 
withheld  from  him,  the  said  James  Dowell,  the  possession  of  a 
tract  of  land  in  the  county  of  Greene,  in  Virginia,  containing 
114J  acres,  and  described  the  said  tract  by  metes  and  bounds. 
The  defendants  appeared  and  filed  their  plea  of  not  guilty,  and 
issue  was  joined  thereon.  A  trial  was  had  before  a  jury  and 
a  verdict  rendered  in  favor  of  the  plaintiff  for  the  said  tract  of 
114J  acres  of  land  as  follows:  "We,  the  jury,  upon  the  issue 
joined,  find  for  the  plaintiff  that  he  is  entitled  to  the  whole  of 
the  land  in  the  declaration  mentioned,  and  that  the  defendants 
are  guilty  of  unlawfully  withholding  from  the  plaintiff  the 
possession  of  the  tract  of  land  in  the  declaration  mentioned, 
and  that  the  plaintiff  has  the  fee  simple  title  thereto.  But  we 
further  find  that  the  plaintiff  is  entitled  to  no  damages  for  the 
timber  cut  and  sold  by  the  defendant  from  said  land."  Upon 
which  said  verdict  the  lollowing  order  was  entered :  "  There- 
fore it  is  considered  by  the  court  that  the  plaintiff  recover  of 
the  defendant  the  possession  of  the  tract  of  land  in  the  decla- 
ration mentioned,  and  the  fee  simple  title  thereto,  and  his  costs 
in  this  behalf  expended." 

The  defendants  moved  the  court  to  set  aside  this  verdict,  and 
grant  to  them  a  new  trial,  upon  the  ground  that  the  said  verdict 
is  contrary  to  the  law  and  the  evidence.  After  the  considera- 
tion of  the  said  motion  the  court  entered  an  order  declaring 
that  the  said  verdict  was  contrary  to  the  law  and  the  evidence, 
and  that  it  would  set  the  same  aside  and  grant  a  new  trial  un- 
less the  plaintifi  would  abate  the  said  verdict  and  take  a  judg- 
ment for  three  acres  and  one  hundred  poles  of  land,  according 
to  metes  and  bounds  set  out  in  the  order  of  the  court. 

The  plaintiff  entered  of  record  the  abatement  required  by 
the  court ;  whereupon  the  motion  of  the  defendants,  to  set 
aside  the  verdict  and  grant  to  them  a  new  trial,  was  overruled, 
and  a  judgment  entered  by  the  court  against  them  for  three 
acres  and  one  hundred  poles  of  land.  To  this  action  of  the 
court  the  defendants  excepted,  and  the  case  is  here  upon  a  writ 
of  error. 
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This  action  of  the  court,  in  making  a  verdict  for  the  jury 
after  it8  discharge,  was  erroneous.  There  is  no  law  giving  this 
power  to  the  court  unless  a  trial  by  jury  had  been  waived  and 
the  matters  of  law  and  fact  had  been  submitted  to  the  court ; 
which  was  not  done  in  this  case.  There  is  no  analogy  between 
the  action  of  the  court  in  this  case  and  the  admitted  practice, 
in  suits  for  money,  of  putting  the  plaintiffs  upon  terms  to  re- 
bate merely  excessive  amounts  found  by  the  jury.  In  actions  of 
ejectment,  the  statute  prescribes  the  forms  of  pleading  and  the 
proofs  required,  and  the  form  of  the  verdict  which  the  jury 
shall  return.  '*  The  verdict  must  specify  such  part  of  the  land, 
particularly  as  the  same  is  proved,  and  with  the  same  certainty 
of  description  as  is  required  in  the  declaration.'*  Code  of  1887, 
section  2746.  Section  2747  prescribes  what  the  verdict  shall 
be  when  an  undivided  share  or  interest  is  found  for  the  plain- 
tiff. If  there  be  a  general  verdict  for  the  land  claimed  in  the 
declaration,  and  the  proofs  show  that  the  plaintiff  is  only  en- 
titled to  an  undivided  share  or  interest,  it  will  not  be  compe- 
tent for  the  court  to  set  aside  this  verdict  and  the  judgment 
entered  thereon,  after  the  discharge  of  the  jury,  and  then  write 
a  verdict  for  itself  and  enter  a  judgment  upon  it.  In  the  case 
of  Hawley  v.  Twyman^  (nisteey  Judge  Staples  said,  in  the  opin- 
ion of  the  court:  '*When  a  less  or  different  estate  from  that 
stated  in  the  declaration  is  ascertained  to  be  in  the  plaintiff*,  it 
is  very  important  that  the  verdict  should,  in  express  words, 
express  what  the  estate  is."     24  Gratt.,  518. 

The  verdict  and  the  judgment  entered  by  the  court  are  erro- 
neous, and  are  set  aside  and  annulled;  and  the  case  is  re- 
manded for  a  new  trial. 


Judgment  reversed. 
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Blackwell  v.  Landrbth. 

June  19th,  1894. 

1.  Slander — Repetition — Evidence. — Under  plea  of  not  guilty  in  action  for 

defamation,  the  defendant  cannot  introduce  witnesses  to  prove  that  they 
heard  the  same  slander. 

2.  Idem —  Verdict — Costs. — In  such  action  the  trial  court  had  no  power  to 

enter  judgment  for  five  dollars  only,  where  the  verdict  was  for  that  sum 
and  costs,  but  if  the  verdict  was  irregular,  it  should  have  been  set  aside 
and  a  new  trial  awarded. 

3.  Idem — Inadequate  damages — Ca^e  at  bar. — A  verdict  for  five  doUars  and 

costs  will  be  set  aside  as  inadequate  in  action  of  slander  of  a  girl  of  un- 
blemished reputation  by  false  imputations  upon  her  chastity  for  the 
purpose  of  injuring  an  opposing  candidate  for  ofiice. 

Error  to  judgment  of  circuit  court  of  Wythe  county,  ren- 
dered at  its  March  term,  1893,  in  an  action  for  defamation  of 
character,  wherein  Julia  Blackwell  was  plaintiff  and  Robert 
Landreth  was  defendant.  The  judgment  being  unfavorable 
to  the  plaintift,  she  brought  the  case  here  on  error.  Opinion 
states  the  case. 

Walker  ^  Caldwell^  for  plaintiff  in  error. 

J.  H,  Fulton  and  Robert  Orocketj  for  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  as  follows:  The  plaintiff  in  error  was  a  young 
girl,   the   adopted  daughter  of  J.   R.  Harkrader,   sheriff  of 
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Wythe  county,  living  in  his  family.  The  defendant,  Robert 
Landreth,  was  a  citizen  of  Wythe  county,  and  a  candidate  for 
the  office  of  sheriff  of  Wythe  county  at  the  election  then  ap- 
proaching for  the  ensuing  term.  lie  circulated  among  the 
voters  the  statement  that  he  had  heard  from  his  wife,  who  had 
it  from  a  negro  woman,  that  the  said  Julia  had  been  delivered 
of  a  bastard  child  (had  a  baby),  and  it  was  laid  to  Harkrader 
or  to  his  son-in-law,  a  young  man  living  in  his  house,  who  had 
married  his  daughter,  and  that  Julia  had  gone  to  Hufford's 
house,  winding  up  with, "  would  you  vote  for  such  a  man,"  add- 
ing, "  I  believe  it  is  old  Bob's  "  (meaning  Harkrader).  Witness 
told  the  defendant  that  he  did  not  believe  the  report  was  true, 
but  Landreth  replied  that  it  must  be  so;  that  witness  did  not 
repeat  this  slander,  but  in  two  weeks  it  was  all  over  the  county 
of  Wythe.  Landreth  went  to  another  house,  where  a  little 
sister  of  Julia  was  cared  for  by  the  family,  as  Julia  was  at 
Harkrader's,  and  repeated  it  there,  adding,  as  an  anchor  to 
windward  to  shield  himself  from  responsibility  in  such  a  suit 
as  this,  "  don't  tell  anybody,  it  is  nigger  news." 

The  slanderous  words  were  admitted  on  the  trial,  and  were 
entirely  untrue,  which  so  appearing  to  the  voters,  Harkrader 
was  elected  sheriff,  and  under  the  plea  of  not  guilty,  offered 
other  persons  to  prove  that  they  heard  the  same  slander.  This 
evidence  was  inadmissible ;  it  is  no  excuse  for  him  that  others 
had  heard  the  same  rumor  after  he  himself  had  set  it  goirig, 
with  the  caution  "don't  tell  anybody." 

If  such  evidence  were  allowed,  the  guilty  party  could  always 
provide  a  safe  shield  for  himself  by  sending  the  slander  broad- 
cast through  the  country.  Cheatwood  v.  Mayo^  5  Munford,  16; 
Justice  Parsons  in  6  Mass.  Rep.,  518. 

Upon  principle,  this  question  is  too  plain,  however,  to  need 
citation  ot  authority.  Dillard  v.  Collins,  25  Gratt.,  345.  This 
evidence  was  improperly  admitted  against  the  objection  of  the 
plaintiff,  to  which  she  duly  excepted,  which  was  error  on  the 
part  of  the  trial  court. 
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The  verdict  was  for  $5  and  costs,  the  judge  refused  to  set  the 
verdict  aside,  and  overruled  the  motion  of  the  plaiutiii  to  that 
end,  but  rendered  a  judgment  for  $5  only  and  omitted  the  rest 
of  the  finding  of  the  jury.  This  was  error,  the  court's  pre- 
rogative was  not  to  find  a  verdict,  that  was  the  province  of  the 
jury.  The  court  had  the  power  only  to  set  the  verdict  aside 
and  order  a  new  trial  if  it  appeared  right  to  it  to  do  so,  but  not 
to  change  the  verdict  and  then  render  judgment  on  it.  The 
jury  had  not  found  a  verdict  for  too  little  to  carry  the  cost  and 
so  to  enable  the  court  to  refuse  judgment  for  costs,  but  for  a 
certain  sum  and  costs.  If  this  was  irregular  the  judge  should 
have  set  it  aside  and  granted  a  new  trial.  But  the  verdict  ought 
to  have  been  set  aside  on  account  of  the  amount  of  damages 
being  too  small.  It  is  rare  that  a  court  will  disturb  a  verdict 
on  this  fi^round,  as  has  been  fully  set  forth  by  this  court  in  the 
late  case  of  Ward  v.  White,  86  Va.,  217.  But  this  is  one  of 
those  cases  where  the  measure  of  damages  is  to  be  supported 
upon  no  just  principal  whatever.  It  is  so  palpably  and  grossly 
wrong  as  to  shock  the  moral  sense  of  every  just  man. 

A  young  girl,  a  maiden  of  unblemished  name  and  fame,  is 
dragged  into  the  polluted  air  of  a  municipal  canvass,  and  her 
reputation  and  character  ruthlessly  assailed  with  false  and 
slanderous  assaults  upon  her  virtue  and  chastity — all  for  the 
pitiful  reward  expected,  to  blast  the  good  name  of  his  oppo- 
nent for  office,  and  himself  profit  by  the  ruin  thus  accom- 
plished. 

That  it  has  done  her  no  permanent  injury  in  her  reputation, 
nor  her  adopted  father  either,  and  was  stamped  out  by  the 
truth  coming  to  light,  is  no  defence  for  him.  His  injury  to 
this  young  girl  was  such  as  entitled  her  to  damages,  to  exem- 
plary damages  not  only  on  her  account,  but  to  punish  the  of- 
fender. 

In  such  a  case  the  appellate  court  will  not  interfere  with  the 
verdict  of  the  jury,  unless  it  appears  that  the  verdict  was 
plainly  extravagant  or  excessive,  which  applies  equally  to  an 
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unjast  assessing  of  the  damages  too  low,  as  to  an  intemperate 
excess.  It  is  not  until  the  result  of  the  deliberations  of  the 
jury  appears  in  a  form  calculated  to  shock  the  understanding, 
and  implies  no  dubious  conviction  of  their  prejudice  and  pas- 
sion, that  the  courts  have  found  themselves  compelled  to  in- 
terfere. 

This  is  a  striking  illustration  of  this  rule;  a  more  striking 
can  perhaps  not  be  found.  It  is  so  obviously  inadequate  and 
unjust  as  to  call  for  the  interference  of  an  appellate  court. 
And  we  are  of  opinion  to  reverse  the  judgment  with  costs. 

Judgment  reversed. 
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Richmond  &  Danville  Railroad  Co.  v.  Yeamans. 

June  19th,  1894. 

Railroads — Accident  at  cromng — C<xse  at  6ar.— Plaintiff 's  horse  had  calmly 
approached  defendant's  train  as  it  passed  very  close  to  him,  and  after  it 
passed,  having  safely  cleared  the  track,  homeward  bound,  became 
frightened  at  the  steam  from  the  same  engine  on  its  return,  and  backed 
the  wagon  against  the  train,  whereby  plaintiff  was  injured.  Held  :  De- 
fendant not  liable,  as  it  could  not  foresee  such  unusual  conduct  on  the 
part  of  the  horse.    R.  dc  D.  JR.  R.  Co.  v.  Yeamans,  86  Va.,  861. 

Argued  at  Richmond.     Decided  at  Wjtheville. 

Error  to  judgment  of  corporation  court  of  Danville,  in  an 
action  of  trespass  on  the  case  wherein  JThomas  B.  Yeamans 
was  plaintiff  and  the  Richmond  and  Danville  Railro\d  Com- 
pany was  defendant.  The  verdict  and  judgment  being  for  the 
plaintiff,  the  defendant  brought  the  case  here  on  writ  of  error 
and  supersedeas.     Opinion  states  the  facts. 

Charles  M,  Blackford^  for  plaintiff  in  error. 

Peaiross  ^  Harris  and  Staples  ^  Munford^  for  defendant  in 
error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  second  appeal,  and  is  the  same  case  which  is  re- 
ported in  86  Va.,  at  page  860,  under  the  same  name.     At  that 
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hearing,  the  corporation  court  was  reversed,  and  the  case  re- 
manded for  a  new  trial  to  be  had  therein. 

At  the  trial  the  same  witnesses  appear  to  have  been  examined 
for  the  plaintiff — the  plaintiff,  his  son  (a  boy  about  fourteen 
years  of  age),  and  a  colored  driver  on  the  other  side  of  the 
track  driving  a  wagon  toward  the  track,  a  surveyor,  and  two 
witnesses  from  Danville — to  prove  that  the  place  of  the  acci- 
dent was  within  the  corporate  limits  of  North  Danville. 

The  evidence  for  the  plaintiff*  is  about  the  same  as  that  stated 
in  the  case  in  83  Va.,  supra. 

While  the  plaintiff*  stated  at  the  first  trial  that  he  had  crossed 
the  track  some  feet  when  the  engine  started  back,  and  this 
time  that  he  had  not  cleared  the  track,  yet  I  find  that  on  cross- 
examination  he  had  stated  on  the  first  trial  that  he  had  not 
cleared  the  track  when  the  engine  started,  and  the  witness, 
Eddie  Yeamans,  adds  this  part  of  his  statement.  Yet  it  is  the 
same  case  in  substance.  The  horse  and  wagon  of  the  plaintiff* 
was  not  approaching  the  track  as  the  train  came  back,  but  by 
the  concensiis  of  all  the  witnesses  had  crossed  the  railroad  track 
and  was  going  in  the  opposite  direction  when  the  train  neared 
the  crossing;  and  the  collision  was  caused  not  by  the  train 
running  over  a  wagon  crossing  the  track,  but  by  the  horse 
backing  the  wagon  against  the  train  as  it  passed.  There  was 
no  way  by  which  the  conductor  of  the  train  could  foretell  that 
this  horse  would  reverse  his  action,  instead  of  going  on  to- 
ward home  on  an  unobstructed  road,  and  go  backwards  upon 
this  train,  nor  was  there  any  way  by  which  it  could  be  antici- 
pated that  this  horse,  which  had  calmly  approached  the  mov- 
ing train  as  it  passed  very  close  to  him,  would  become  fright- 
ened at  the  steam  from  the  same  engine  when  it  came  back, 
especially  as  he  was  clear  of  the  track  homeward  bound.  It 
was  one  of  those  unexpected  and  unusual  accidents  which  hap- 
pen so  seldom  as  not  to  be  within  the  contemplation  of  ordinary 
minds.  Few  men  have  ever  had  such  an  experience,  if  any 
have ;  and  few  men,  if  any,  would  expect  or  anticipate  any 
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such  occurrence.  It  was  not  negligence,  or  lack  of  ordinary 
care  or  diligence,  that  it  was  wholly  unforseen,  wholly  unan- 
ticipated by  everybody.  I  think  now,  as  I  thought  at  the  first 
appeal,  that  there  was  no  poof  of  .any  negligence  on  the  part 
of  the  company.  The  instructions  asked  for  by  the  defendant 
were  all  given,  and  I  think  the  defendant  was  not  hurt  by  any 
instruction  given  by  the  court  on  the  motion  of  the  plaintiff. 

But  the  corporation  court  did  err  in  overruling  the  motion 
of  the  defendant  to  set  aside  the  verdict  of  the  jury  and  grant 
a  new  trial.  The  plaintiff  is  not  entitled  to  any  recovery  in 
this  case  against  the  defendant  company.  It  has  been  so  de- 
cided by  this  court  in  83  Va.,  860,  supra.  And  the  corporation 
court  should  have  set  aside  the  verdict,  and  ought  to  have 
granted  a  new  trial  to  the  defendant.  Its  refusal  to  do  so  was 
in  disregard  of  the  decision  of  this  court  in  this  very  case,  and 
for  that  reason  the  judgment  of  that  court  herein  will  be  re- 
versed and  annulled,  and  the  case  remanded  for  a  new  trial  to 
be  had  therein  in  accordance  with  this  opinion,  and  not  other- 
wise. 

Lewis,  P.,  dissented. 

Judgment  reversed. 
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Sayers  v.  Sayers  &  al. 

June  19th,  1894. 

Limitation  op  Action — Mahirity  of  obligcUhn, — Suit  on  note  made  payable 
on  its  face  "  one  day  after  date  out  of  proceeds  of  sale  of  ftirnace,' '  not 
brought  within  five  years  after  maker  has  realized  fh)m  such  sale  more 
than  enough  to  pay  the  note,  fields  barred  by  limitation. 

Error  to  judgment  of  circuit  court  of  Wythe  county,  ren- 
dered at  its  October  term,  1892,  in  un  action  of  debt,  wherein 
S.  R.  Sayers  was  plaintiff  and  Robert  Sayers  and  N.  P. 
Oglesby  were  defendants.  The  judgment  being  adverse  to 
the  plaintiff,  he  brought  the  case  here  upon  a  writ  of  error. 
Opinion  states  the  case. 

Fulton  ^  Fulton  and  Robert  SayerSj  Jr.y  for  plaintiff  in  error. 

Walker  ^  Caldwelly  for  defendant  in  error. 

Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

Prior  to  the  5th  day  of  March,  1881,  Robert  Sayers,  S.  R. 
Sayers,  and  N.  P.  Oglesby  were  joint  and  equal  owners  of  an 
iron  furnace  in  Wythe  county,  Va.,  and  were  partners  in  the 
manufacture  of  charcoal  pig-iron,  under  the  firm  name  of 
Sayers,  Oglesby  &  Co.,  and  said  firm  engaged  likewise  in  mer- 
chandizing. On  the  5th  day  of  March,  1881,  the  said  firm 
discontinued  the  business  of  making  iron;  and,  on  a  settle- 
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ment,  it  was  ascertained  that  S.  R.  Sayers  was  in  advance  to 
the  firm  of  Sayers,  Oglesby  &  Co.  to  the  amount  of  |2,681  55; 
ot  which  sum  Robert  Sayers  dwed  $944  80,  and  N.  P.  Oglesby 
$1,736  75.  To  close  up  this  settlement,  the  instrument  sued 
on  in  this  case  was  made  and  signed,  as  follows : 

"  One  day  after  date  we  promise  to  pay  Samuel  R.  Sayers 
two  thousand  six  hundred  and  eighty-one  dollars  and  fifty-five 
cents,  value  received  of  him,  being  the  amount  overpaid  by 
him  in  the  settlement  of  Sayers,  Oglesby  &  Co.'s  matters,  as 
per  statement  made  this  day,  and  papers  filed  with  statement. 
It  is  agreed  and  understood  that  Robert  Sayers  has  to  pay  to 
Samuel  R.  Sayers  $944  80,  and  Nicholas  P.  Oglesby  has  to  pay 
to  said  Samuel  R.  Sayers  $1,736  75;  and  that  Samuel  R. 
Sayers  agrees  that  the  said  amount  shall  be  paid  out  of  the 
proceeds  of  the  furnace.  Witness  our  hands,  this  5th  day  of 
March,  1881. 

*' ROBERT  SAYERS, 

''N.  P.  OGLESBY." 

In  August,  1890,  S.  R.  Sayers  brought  this  action  of  debt  on 
this  note  given  by  Robert  Sayers  and  N.  P.  Oglesby,  dated  the 
5th  of  March,  1881,  and  due  one  day  after  date.  The  defend- 
ants pleaded  that  the  cause  of  action  did  not  arise  in  five  years 
before  the  suit  was  brought;  to  which  the  plaintiff^  replied 
generally,  and  the  court,  to  whom  the  matter  was  referred 
upon  facts  agreed,  gave  judgment  for  the  defendants.  This 
writ  of  error  is  to  the  said  judgment;  and  the  question  pre- 
sented to  this  court  is :  When  did  the  cause  of  action  arise  on 
the  promissory  note  sued  on,  and  dated  March  5, 1881,  and 
payable  one  day  after  date,  as  aforesaid  ? 

Soon  after  the  note  sued  on  was  executed,  a  chancery  suit  to 
sell  the  furnace  and  real  estate  belonging  to  the  firm  for  parti- 
tion, resulted  in  a  decree  for  sale ;  and  it  was  sold  under  the 
decree  of  the  court  for  the  price  of  $21,000;  one-fourth  cash, 
and  the  balance  in  three  equal  annual  instalments,  with  inter- 
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est.  At  this  sale  N.  P.  Oglesby,  James  Crockett,  J.  W.  Robin- 
son, and  D.  P.  Graham  became  the  purchasers — each  one-fourth. 
Thus  N.  P.  Oglesby  was  both  seller  and  buyer.  Immediately 
after  this  sale  and  purchase  James  Crockett,  N".  P.  Oglesby,  D. 
P.  Graham,  and  M.  B.  Tate  entered  into  a  partnership  and  car- 
ried on  business  at  tlie  said  old  stand  under  the  firm  name  of 
Crockett  &  Co.  The  purchase-money  notes  ot  these  purchasers 
were  paid  oft  by  the  new  firm  as  they  fell  due,  the  last  being 
paid  December  5, 1885,  and  the  first  having  been  paid  off  March 
11,  1882.  In  making  his  payments  on  these  purchase-money 
notes  N.  P.  Oglesby  paid  no  money,  but  gave  receipts  for  the 
one-third  of  the  proceeds  of  the  sale  coming  to  him,  and  took 
credit  on  the  purchase-money  notes  held  by  the  commissioner 
of  sale. 

The  note  sued  on  was  due  on  its  face  one  day  after  date, 
March  5,  1881,  and  though  made  payable  out  of  the  proceeds 
of  the  furnace,  more  than  enough  was  realized  by  N.  P.  Og- 
lesby out  of  the  cash  payment,  and  the  first  deferred  instal- 
ment of  sale  money,  to  pay  the  debt  sued  on;  and  the  cause 
of  action  arose  on  the  11th  of  March,  1882,  when  the  first  note 
was  paid  oft.  The  said  N.  P.  Oglesby  realized  out  of  the  pro- 
ceeds of  sale  of  the  furnace  about  $1,500  in  cash  payment,  and 
out  of  the  first  instalment  of  deferred  payment,  March  11, 
1882,  about  $1,850,  more  than  enough  to  pay  the  whole  of  the 
note  in  controversy.  It  is  true  that  he  received  the  greater 
part  of  this  sum  in  credit  upon  his  purchase-money  note  for 
the  property  of  which  he  was  a  buyer,  as  well  as  a  seller;  but 
that  was  proceeds  of  the  sale  of  the  furnace.  The  whole  of 
the  purchase  money  at  commissioner's  sale  was  due  March  5, 
1885,  and  this  suit  was  not  brought  until  August,  1890,  more 
than  five  years  after  the  cause  of  action  on  the  note  sued  on 
arose. 

The  promise  to  pay  is  expressly  one  day  after  date  of  March 
6,  1881,  and  though  made  payable  out  of  a  particular  fund, 
the  realization  of  that  fund  was  within  the  control  of  Oglesby, 
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the  promisor.      McDowell  v.   Ooodwin^  12  Amer.  Dec,  686; 
Cobb  V.  Founiaine,  3  Rand.,  484. 

The  cause  of  action  arose  more  than  five  years  before  the 
suit  was  brought,  and  the  circuit  court  did  not  err  in  the  judg- 
ment complained  of,  which  is  affirmed. 

Judgment  affirmed. 
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Smith  v.  Commonwealth. 
June  19th,  1894. 

1.  Criminal  Procebdingb — WUnesBea — Competmcy. — At  trial  of  one  of  two 

jointly  indicted  but  electing  to  be  separately  tried,  the  other  accused 
and  his  wife  are  competent  to  testify  against  the  one  on  trial.  Code, 
13900. 

2.  Appellate  Practice — Demurrer  to  evidence. — ^This  court  will  consider  an 

assignment  of  error  in  the  court  below  overruling  motion  for  a  new  trial 
in  the  light  of  a  demurrer  to  evidence,  when  not  the  facts  but  the  evi- 
dence is  certified. 

Error  to  judgment  of  circuit  court  of  Franklin  county,  ren- 
dered May  10,  1893,  at  the  trial  of  an  indictment  of  Peter 
Smith  for  murder  of  Milly  Sloan,  whereby  the  plaintiff  in 
error  was  sentenced,  in  accordance  with  the  verdict,  to  im- 
prisonment for  a  term  of  eighteen  years  in  the  penitentiary. 
Opinion  states  the  case. 

Dennis  ^  Saunders^  fur  plaintiff  in  error. 

Attorney' General  R,  Taylor  Scotty  for  commonwealth. 

Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

The  record  presents  the  following  case:  A  special  grand 
jury  for  the  county  of  Franklin,  at  the  March  term,  1893,  of 
the  county  court  of  said  county,  found  a  joint  indictment 
Vol.  xc— 96 
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againflt  Peter  Smith  and  Commodore  Sloan  for  murder.  When 
arraigned  Peter  Smith  elected  and  demanded  to  be  tried  in  the 
circuit  court  of  Franklin  countj^  and  to  that  court  the  case 
was  removed.  It  was  called  for  trial  in  the  said  circuit  court 
.  May  10,  1893,  and  the  accused,  Peter  Smith  and  Commodore 
Sloan  then  elected  to  be  tried  separately.  Smith  pleaded 
''  not  guilty,"  upon  which  issue  his  trial  proceeded,  and  the 
jury  returned  the  following  verdict:  "We,  the  jury,  find  the 
prisoner,  Peter  Smith,  not  guilty  of  murder  in  the  first  degree, 
but  guilty  of  murder  in  the  second  degree,  as  charged  in  the 
indictment,  and  fix  the  term  of  his  confinement  in  the  peni- 
tentiary at  eighteen  years."  Upon  this  verdict  the  judgment 
of  the  court  was  entered  according  to  the  verdict.  There  are 
three  bills  of  exceptions  taken  by  the  prisoner. 

The  first  error  assigned,  is  that,  upon  the  trial  of  Peter 
Smith,  the  wife  of  Commodore  Sloan,  who  was  jointly  indicted 
with  Smith,  but  had  elected  to  be  tried  separately,  was  allowed 
to  testify  as  a  witness  for  the  commonwealth. 

There  was  no  error  in  this.  She  was  a  competent  witness, 
and  the  jury  could  estimate  the  credibility  and  worth  of  her 
testimony. 

The  second  error  assigned  is  that  Commodore  Sloan,  jointly 
indicted  with  Peter  Smith  for  the  felonious  assault  upon  and 
murder  of  Milly  Sloan,  and  against  whom  prosecution  was 
then  pending,  was  allowed  to  testify  for  the  commonwealth 
upon  the  separate  trial  of  Peter  Smith. 

This  was  not  error.  "  No  person  who  is  not  jointly  tried 
with  the  defendant  shall  be  incompetent  to  testify  in  any  prose- 
cution by  reason  of  interest  in  the  subject  matter  thereof." 
Section  3900,  Code  of  Virginia,  1887. 

Accomplices  in  the  same  crime  are  competent  witnesses  for 
the  commonwealth.  Bj/rd  v.  Commonwealth^  2  Va.  Cases,  490; 
2  Robinson's  (old)  Practice,  214. 

The  third  and  last  error  assigned  is  the  overruling  of  the 
motion  of  the  prisoner  to  set  aside  the  verdict  and  to  grant  to 
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him  a  new  trial,  on  the  ground  that  the  verdict  is  contrary  to 
the  law  and  the  evidence.  The  eddence  is  certitied,  and  not 
the  facts  proved ;  therefore,  this  assignment  of  error  must  be 
considered  by  this  court  as  a  demurrer  to  the  commonwealth's 
evidence.  The  coroner's  inquest,  and  the  testimony  of  nine 
intelligent,  respectable,  unimpeached,  and  uncontradicted  wit- 
nesses upon  the  trial,  attest  a  wanton,  unprovoked,  cruel,  and 
brutal  murder  of  a  helpless  old  woman;  and  the  plaintiff*  in 
error,  Peter  Smith,  has  been  found  guilty  of  that  murder,  by 
a  jury  of  his  peers,  at  a  trial  conducted  and  presided  over  by 
an  able,  conscientious,  careful,  and  learned  circuit  judge,  who 
refused  to  set  the  verdict  of  the  jury  aside,  and  pronounced 
the  judgment  complained  of;  and  this  court,  upon  a  careful 
review  of  the  evidence  and  the  whole  trial  in  the  circuit  court, 
finds  no  error  in  the  record,  and  aflBrms  the  judgment  of  the 
circuit  court  of  Franklin  county. 

JunOMBNT  AFFIRMED. 
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Syllabus — Statement. 


Ettbr  v.  Scott. 

June  19th,  1894. 

1.  JuDiCTAL  Sales — Purchasers — Account  of  liens. — Purchasers  under  decree 

should  not  be  required  to  take  or  pay  for  the  property  where  it  had 
been  thrice  sold  without  an  account  of  liens  and  the  title  is  uncertain. 

2.  Idem — Rents  and  profits. — Where  the  bill  fails  to  allege,  and  it  is  not 

proved,  that  the  rents  and  profits  will  not  within  five  years  dischaiige 
the  liens :  heldy  error  to  decree  sale. 

3.  Idem — Previous  sale. — Purchasers  at  such  sale  should  not  be  compelled  to 

complete  their  purchase  where  the  land  has  been  previously  sold  in 
another  suit,  and  neither  the  sale  nor  the  decree  therefor  has  been  set 
aside. 

4.  Idem — Sale  commissioner. — Owner  of  half  of  the  judgment,  to  satisfy 

which  the  suit  is  brought  to  sell  land,  held  incompetent  to  act  as  com- 
missioner to  sell. 

Appeal  from  two  decrees  of  circuit  court  of  Wythe,  ren- 
dered at  its  September  term,  1890,  in  the  chancery  causes 
styled  Scott  against  Scott,  and  Painter  against  Scott,  heard  to- 
gether. The  decree  being  adverse  to  certain  parties  thereto, 
to  wit:  James  A.  Etter  and  G.  R.  Vaught,  partners  as  Etter  & 
Vaught,  they  appealed.     Opinion  states  the  case. 

James  A.  Walker  and  H.  D.  C.  Buford,  for  appellants. 

J.  H.  Fulton  and  C.  B.  Thomas^  for  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 
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The  record  in  this  case  is  coin[iiled  in  sueh  a  confused  man- 
ner, that  the  matter  in  controversy  is  arrived  at  with  great 
difficulty. 

The  first  step  in  the  proceedings  to  be  reviewed,  was  a  bill 
filed  at  the  August  rules,  1884,  by  J.  F.  Scott  against  William 
M.  Scott,  charging  that  J.  F.  Scott  had  paid  tor  William  M, 
Scott,  as  his  security,  a  judgment  obtained  by  W.  R.  Home 
against  William  M.  Scott  and  J.   F.  Scott,  which,  at  the  time 
of  payment,  December  11,  1882,  amounted  to  If 346  88;  that 
William  M.  Scott  owned  one  acre  of  land,  in  Wythe  county, 
upon  which  there  was  a  still-house;  that  the  said  judgment, 
which  he  had  paid  as  security  for  William  M.  Scott,  was  a  lien 
on  this  land ;  and  prayed  for  a  sale  of  the  laud  to  satisfy  the 
judgment  assigned  to  him.     The  bill  was  taken  for  confessed, 
and  at  the  September  term,  1884,  a  decree  was  rendered  to  sell 
the  said  house  and  lot  of  the  defendant,  William  M.  Scott, 
without  directing  an  account  of  liens,  or  the  order  of  their 
priority,  and  appointing  C.  B.  Thomas  a  special  commissioner 
to  make  the  sale.     The  said  commissioner,  Thomas,  proceeded 
to  sell  the  said  house  and  land,  on  the  18th  of  November, 
1884,  and  G.  R.  Vaught  became  the  purchaser,  at  the  price  of 
$680,  which  sale  and  purchase  was  duly  reported  to  the  court, 
whereupon  an  upset  bid  was  accepted  from  Eli  C.  Hale,  of 
$900.     No  report  is  filed  in  the  cause  to  show  what  was  done, 
but  a  decree  was  entered  at  the  September  term,  1885,  giving 
to  James  A.  Etter  the  right  to  put  in  an  upset  bid  of  $],000, 
but  saying  that  the  sale  to  said  Hale,  for  the  sum  of  $900, 
shall  stand,  unless  James  A.  Etter  complies  with  the  terms  of 
the  decree  allowing  him  to  advance  the  bid  $100.     Whether 
Etter  ever  complied  with  the  terms  of  this  decree,  does  not 
appear;  but,  on  the  8th  of  February,  1886,  the  said  commis- 
pioner  again  offered  the  land  for  sale,  and  sold  it  to  J.  A.  Etter 
and  G.  R.  Vaught  for  the  price  of  $1,000.     This  sale  was  con- 
firmed at  the  March  term,  1886 ;  the  said  purchasers  paying  a 
small  cash  payment,  and  executing  their  notes,  at  six,  twelve. 
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and  eighteen  months  for  the  deferred  instalments,  with  secur- 
ity. By  the  same  decree,  C.  B.  Thomas  was  directed  to  collect 
the  said  purchase-money  bonds  as  they  became  due,  and  W.  H. 
Boiling  was  appointed  a  commissioner  to  take  an  account  of 
liens.  This  is  the  first  order  directing  an  account  of  liens,  and 
this  order  was  never  executed.  Receiver  Thomas  sued  and 
obtained  judgment  for  the  purchase  money,  with  interest  and 
cost,  aggregating  $918  40.  A  Ji,  fa.  on  this  judgment  was 
returned,  no  property. 

At  the  August  rules,  1887,  J.  L.  Painter  filed  his  bill  against 
William  M.  Scott  to  enforce  the  lien  of  a  judgment  in  his  favor 
which  he  had  recovered  on  the  18th  of  March,  1875,  for 
$192  50,  with  interest  and  costs.  His  bill  avers  that  his  said 
judgment  is  unpaid,  and  that  one-half  of  it  has  been  assigned 
to  F.  S.  Blair;  that  the  judgment  debtor,  William  M.  Scott, 
has  no  personal  property ;  but  that  his  said  judgment  is  a  lien 
upon  the  tract  of  land  theretofore  sold  by  0.  B.  Thomas,  com- 
missioner in  the  cause  of  Scott  against  Scott,  to  J.  A.  Etter 
and  G.  R.  Vaught  for  the  price  ot  $1,000,  of  which  sum  they 
still  owe  the  commissioner  $900,  with  interest ;  that  the  plain- 
tiff is  entitled  to  condemn  the  said  land  for  the  satisfaction  of 
his  prior  lien ;  and  that  the  sale  made  by  Commissioner  Thomas 
to  Etter  and  Vaught  has  never  been  complied  with  and  is  null 
and  void.  This  bill  was  taken  for  confessed ;  and,  at  the  Sep- 
tember term,  1887,  it  was  decreed  that  J.  A.  Etter  and  G.  R. 
Vaught  should,  out  of  the  unpaid  purchase  money  due  from 
them  to  C.  B.  Thomas,  receiver  in  the  cause  of  Scott  against 
Scott,  pay  the  Painter  judgment,  set  out  in  the  bill,  one-half 
to  complainant  and  one-half  to  F.  S.  Blair;  in  default  of  which 
F.  S.  Blair  was  appointed  a  commissioner  to  sell  the  land.  At 
the  same  term  of  the  court  a  decree  was  entered  in  the  cause 
of  Scott  against  Scott  appointing  C.  B.  Thomas  a  receiver,  and 
ordering  him  to  proceed,  by  suit  or  otherwise,  to  collect  the 
purchase  money  due  from  Etter  and  Vaught.  Thus  rendering 
two  decrees  at  the  same  term  against  the  said  Etter  and  Vaught 
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for  the  said  purchase  money,  in  favor  of  difterent  parties,  and 
no  account  of  liens  to  enable  them  to  know  and  to  actintelli- 
gently  as  to  whom  they  should  pay. 

On  the  14th  of  November,  1887,  F.  S.  Blair,  commis- 
sioner, judgment  creditor,  and  plaintiffs'  attorney,  all  in  one, 
sold  the  land,  and  J.  A.  Etter  became  the  purchaser  for  the 
price  of  $400;  which  sale  was  confirmed  at  the  March  term, 
1888,  and  F.  S.  Blair  was  directed  to  collect  the  deferred  in- 
stalments of  the  purchase  money.     At  the  December  term, 

1888,  a  decree  was  entered  in  the  cause  of  Painter  against 
Scott,  releasing  Etter  and  Vaught  from  their  purchase  of  the 
land  from  C.  B.  Thomas,  commissioner  in  the  causo  of  Scott 
against  Scott,  and  reciting  that  Etter  had  complied  with  the 
terms  of  the  sale  made  to  him  by  Blair,  commissioner,  and 
authorizing  him  to  sue  out  a  writ  of  possession ;  but  at  the 
same  term  this  decree  was  set  aside. 

At  the  March  term,  1889,  the  two  causes  of  Scott  against 
Scott,  and  Painter  against  Scott,  were,  for  the  first  time,  heard 
together;  and  on  the  motion  of  Eli  Hale,  leave  was  given  to 
supply  lost  papers  in  the  cause  of  Scott  against  Scott ;  and  an 
order  was  entered  setting  aside  both  the  sales  theretofore  made, 
and  appointing  W.  E.  Fulton,  a  commissioner,  to  take  an 
account  of  liens. 

At  the  September  term,  1889,  Eli  C.  Hale,  C.  B.  Thomas, 
commissioner  in  Scott  against  Scott,  and  James  F.  Scott,  filed 
a  petition  to  rehear  the  decrees  in  the  cause  of  Painter  against 
Scott,  rendered  at  the  September  term,  1887,  and  the  decree 
rendered  in  the  two  causes  beard  together  at  the  March  term, 

1889.  They  also  ask  that  the  decree  setting  aside  the  two 
former  sales,  be  set  aside,  and  all  subsequent  decrees  thereto, 
and  that  Etter  and  Vaught  be  decreed  to  pay  the  balance  of 
the  money  due  on  their  purchase. 

The  repo^'t  of  William  E.  Fulton,  commissioner  of  account 
of  liens,  was  never  confirmed,  and  is  lost,  and  no  copy  is  found 
in  the  papers.     At  the  March  term,  1890,  J.  A.  Etter  and  G. 
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R.  Vaught  filed  their  petition,  iu  which  they  set  out  all  the 
proceedings  had  in  the  two  causes  of  Scott  against  Scott,  and 
Painter  against  Scott,  and  aver  that,  owing  to  the  loss  of  the 
papers  in  the  cause  of  Scott  against  Scott,  they  had  been  un- 
able to  know  how  the  matter  of  the  sales  of  the  land  actually 
stood ;  that  no  account  of  liens  was  ever  taken  before  the  sales 
were  made,  and  the  rights  of  creditors  were  unsettled ;  that 
from  the  loss  of  papers,  and  the  fact  that  a  second  sale  was 
decreed  in  the  cause  of  Painter  against  Scott,  they  supposed 
that  the  previous  sales  were  annulled  and  the  purchasers  re- 
leased from  their  obligations  thereunder;  that  owing  to  the 
long  and  entangled  litigation  the  title  to  the  property  whs  un- 
settled and  unsafe ;  and  they  prayed  that  the  previous  sales  be 
declared  off,  and  that  accounts  be  taken,  and  for  general  relief. 
At  the  September  term,  1890,  the  court  dismissed  their  said 
petition,  and  decreed  that  they  shall  pay  the  balance  of  their 
purchase  money  under  their  purchase  from  C.  B.  Thomas, 
commissioner  in  the  cause  of  Scott  against  Scott.  From  this 
decree  they  appeal. 

The  court  erred  in  requiring  the  said  Etter  and  Vaught  to 
pay  for  the  property,  and  take  it  as  purchasers  under  a  decree 
for  sale  rendered  in  the  cause  of  Scott  against  Scott,  when  no 
account  of  liens  was  ever  ordered  or  taken  until  the  land  had 
been  sold  three  times,  and  the  sale  to  them  had  been  con- 
firmed. And  the  account  then  ordered  was  never  taken,  and 
no  information  as  to  the  liens  or  their  priorities  had  ever  been 
before  the  court  in  any  manner.  There  is  no  allegation  in  the 
bill  in  either  cause,  and  no  information  or  evidence  before  the 
court  that  the  rents  and  profits  of  the  lands  would  not  pay  the 
liens  in  five  years.  In  Horton  v.  Bond^  28  Gratt.,  815,  it  is  de- 
cided that  "  before  there  can  be  a  decree  for  sale  of  land  it 
must  be  made  to  appear,  by  the  pleadings,  by  the  admissions 
of  the  parties,  by  evidence  or  by  report  of  a  commissioner  on 
inquiry  ordered,  that  the  rents  and  profits  will  not  pay  the 
judgment."  See  Evarts  v.  Sanders^  25  Gratt. ;  Effinger  v.  Ken- 
neyy  79  Va. 
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Tho  sale  made  by  Commissioner  Blair  in  the  cause  of 
Painter  against  Scott  has  never  been  set  aside,  nor  has  the  de- 
cree under  which  he  made  the  sale  been  set  aside.  The  pur- 
chaser at  that  sale  was  J.  A.  Etter,  for  the  price  of  $400,  while 
the  purchasers  at  the  sale  made  by  0.  B.  Thomas,  commis- 
sioner in  the  cause  of  Scott  against  Scott,  were  Etter  & 
Vaught  for  the  price  of  $1,000.  This  alone  constitutes  a  cloud 
upon  the  title  which  should  be  removed.  It  was  error  in  the 
cause  of  Painter  against  Scott  to  appoint  F.  S.  Blair,  who  was 
assignee  and  owner  of  one-half  of  the  debt  claimed  in  the 
bill,  the  commissioner  to  sell.  His  interest  made  him  incom- 
petent to  act  as  commissioner  of  sale. 

The  whole  proceedings  are  irregular  and  erroneous,  from 
the  first  decree  in  the  cause  of  Scott  against  Scott;  and  the 
appellants  ought  not  to  be  compelled  to  pay  their  money  and 
take  a  title  beclouded  by  the  errors  and  irregularities  of  the 
court  caused  by  the  judgment  creditors  in  the  conduct  of  their 
Buits.  The  rights  and  interests  of  all  parties  demand  that  the 
whole  proceedings  in  both  causes  be  set  aside,  back  to  the 
bills,  and  the  causes  ordered  to  be  properly  matured,  account 
of  liens  directed  and  taken,  and  such  decree  rendered  as  the 
evidence  shall  show  to  be  proper. 


Decrees  reversed. 
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Tench  v.  Abshibe. 

June  19th,  1894. 

1.  Appellate  Practice — Evidence  not   certified — Roads. — On  appeal   from 

judgment  of  circuit  court  affirming  judgment  of  county  court  confinn- 
mg  report  of  viewers  in  proceedings  to  open  a.  road,  awarding  one  dolkr 
for  the  taking  of  half  an  acre  of  land,  where  the  evidence  is  not  certi- 
fied :  held,  such  will  be  presumed  to  be  the  value  of  the  land  taken. 

2.  Roads — Report  of  viewers, — ^Viewers*  report  in  proceedings  to  establish  s 

road  need  not  state  width  and  grade  of  the  road,  especially  where  a  dia- 
gram is  returned  with  the  report. 

3.  Idem — Notice  to  landrovmers — Appearance,— Where  all  parties  interested 

in  the  establishment  of  a  road  are  either  notified  or  i^pear  and  waive 
notice,  no  objection  for  want  of  notice  can  be  made. 

4.  Idem — Location  of  gates. — ^Where  order  establishing  road  provides  that 

the  applicant  shall  erect  and  maintain  gates  at  every  point  at  which  the 
road  crosses  the  land  owner's  fence,  such  order  is  not  defective  for  want 
of  particularity. 

Error  to  judgment  of  circuit  court  of  Franklin  county,  ren- 
dered May  19,  1893,  affirming  a  judgment  of  the  county  coort 
of  that  county,  in  a  proceeding  wherein  J.  L.  Abshire  was 
plaintiff  and  Salina  A.  Tench  and  others  were  defendants,  the 
object  of  which  proceeding  was  the  establishment  of  a  road, 
under  chapter  48  of  the  Code.     Opinion  states  the  case. 

P.  II.  Dillard,  for  appellant. 

E.  W.  SanderSy  for  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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1.  The  first  objection  is  that  the  sum  allowed  the  appellant 
for  the  laud  actually  taken  is  inadequate,  It  seems  that  the 
land  so  taken  did  not  exceed  one-half  acre,  and  the  sum  allowed 
was  one  dollar.  The  appellant  being  dissatisfied  with  the  re- 
port of  the  viewers,  commissioners  were  appointed  to  assess 
the  damages,  under  section  951  of  the  Code,  who  agreed  with 
the  viewers  as  to  what  was  a  just  compensation,  and  their  re- 
port was  confirmed.  An  appeal  was  thereupon  taken  to  the 
circuit  court,  and  the  judgment  of  the  county  court  aflirmed. 
The  evidence  is  not  certified,  and  in  this  condition  of  the 
record  we  must  presume  that  the  sum  awarded  was  adequate. 

2.  The  neict  point  is  that  the  report  of  the  viewers  ought  to 
have  been  quashed,  because  the  width  and  grade  of  the  pro- 
posed road  is  not  given,  and  because  no  map  or  diagram  was 
returned  with  the  report.  In  point  of  fact  a  diagram  was  re- 
turned with  the  report,  which  appears  in  the  transcript;  nor  is 
there  any  requirement  of  the  statute  that  the  width  and  grade 
of  the  road  shall  be  stated  in  the  report.  The  second  objec- 
tion, therefore,  like  the  first,  is  untenable. 

3.  So,  also,  is  the  third,  viz:  That  notice  was  not  given  to 
the  proprietors  and  tenants  of  the  lands  on  which  the  road 
was  established,  as  required  by  section  949  of  the  Code.  The 
appellant  herself  had  notice,  and  appeared  and  contested  the 
application ;  and  the  other  proprietors  and  tenants  afterwards 
came  into  court,  and  waived  notice,  which  is  all  that  need  be 
said  on  this  point. 

4.  The  fourth  and  last  assignment  of  error  is  as  follows : 
"  The  order  establishing  the  road  is  erroneous  in  this,  also : 
that  it  is  incomplete,  and  leaves  petitioner  (the  appellant)  ab- 
solutely in  the  power  of  her  adversary.  He  is  to  open  the 
road,  and  erect  necessary  gates  to  be  determined  upon  by  him- 
self." "N"ow  where,"  it  is  asked,  "is  he  to  put  these  gates?" 
This  question  is  answered  by  the  order  itself,  which  provides 
that  the  appellee  shall  erect  and  maintain  gates  at  every  point 
at  which  the  road  crosses  a  fence  of  the  appellant. 
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It  is  needless  to  say  more.  Enough  has  ben  said  to  show 
that  the  points  made  by  the  appellant  are  not  only  untenable, 
but  frivolous. 

JUDOMBNT    AFFIRMED. 

Note  bt  RspoBfrKR. — ^For  a  discnasion  of  the  question  of  the  constitutional 
right  to  condemn  lands  for  private  roads,  6ee  note  to  case  of  Hatch  County  v. 
Peterson  (Idaho),  16  L.  R.  A-,  81. 
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Syllabus — Statement — Opinion. 


Qrant  v.  Sutton. 

June  19th,  1894. 

1.  Husband  and  Wipe — Common  law — Earnings. — At  common  law  marriage 

is  an  absolute  gift  to  the  husband  of  all  the  wife's  personal  estate,  in- 
cluding her  earnings,  which  did  not  become  her  separate  estate  until 
May  1,  1888,  and  property  purchased  before  that  time  with  her  earnings 
is  subject  to  her  husband's  debts.     YaUs  v.  LaWj  86  Va.,  120. 

2.  Idbm — Separate  estate — Burden  of  Proof. — Where  wife  has  during  cover- 

ture purchased  property,  she  must  show  that  it  was  purchased  with  her 
separate  estate,  in  order  to  protect  it  from  her  husband's  creditors. 

Appeal  from  two  decrees  of  circuit  court  of  Washington 
county,  rendered  October  15, 1891,  and  January  20,  1892,  in  a 
chancery  cause  wherein  John  F.  Sutton  was  complainant  and 
Mrs.  Martha  G.  Grant  was  defendant.  The  decree  being  ad- 
verse to  her,  she  appealed.     Opinion  states  the  case. 

-D.  Trigg^  for  appellant. 

Falkerson^  Page  ^  Hurty  for  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  to  subject  certain  real  estate,  standing  in  the 
name  of  the  appellant,  Mrs.  Martha  G.  Grant,  to  the  satisfac- 
tion of  three  judgments  against  the  complainant,  John  F. 
Sutton,  as  the  endorser  of  H.  M.  Grant,  the  husband  of  the 
appellant,  which  judgments  had  been  paid  by  the  complainant. 
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The  bill  states  that  the  real  estate  in  question,  or  the 
money  with  which  it  was  purchased,  was  given  to  the  appel- 
lant by  her  husband,  who  was  insolvent,  and  that  the  same  is 
liable  to  the  satisfaction  of  the  judgments.  In  denial  of  this 
allegation  the  answer  o^  Mrs.  Grant  avers  "that  dnring  ber 
married  life,  a  period  of  about  twenty-five  years,  she  has  been 
frugal,  industrious,  and  saving;  that  she  has  managed  for  some 
years  past  to  save  a  sufficiency  from  her  extraordinary  exer- 
tions to  help  her  husband,  who,  some  years  ago,  met  with  great 
financial  reverses,  and  to  pay  for  her  home,  which  is  sought  to 
be  subjected  to  sale  in  this  suit." 

The  circuit  court,  after  depositions  had  been  taken,  decreed 
in  favor  of  the  complainant,  but  held  Mrs.  Qrant  entitled  to  a 
prior  lien  on  the  property  amounting  to  $229  11. 

It  is  a  principle  of  the  common  law,  which  has  been  repeatedly 
recognized  by  this  court,  that  marriage  is  an  absolute  gift  to 
tbe  husband  of  all  the  personal  estate  of  the  wife  of  which 
she  is  beneficially  possessed  in  her  own  right  at  the  time  of 
the  marriage,  or  which  may  come  to  her  during  the  coverture, 
including  her  earnings,  or  the  products  of  her  skill  and  labor. 
Campbell  v.  Bowles,  30  Gratt.,  652;  Yates  v.  Law,  86  Va.,  117. 
And  the  rule  has  been  declared  that  purchases  of  property 
made  by  the  wife  of  an  insolvent  debtor  during  coverture  are 
regarded  with  suspicion,  unless  it  clearly  appears  that  the  con- 
sideration was  paid  out  of  her  separate  estate ;  and  that  in  a 
contest  between  her  and  creditors  of  the  husband,  the  onits  is 
upon  her  to  overcome  the  presumption  which  the  law  in  such 
a  case  raises  against  her.     Yates  v.  Law,  supra. 

This  the  appellant  has  not  done  in  the  present  case.  There 
is  no  proof  that  she  had  any  separate  estate,  or  that  the  money 
with  which  the  property  in  question  was  paid  for  was  derived 
by  her  from  a  source  other  than  her  husband.  The  evidence, 
it  is  true,  tended  to  show  that  sometime  in  the  year  1881,  after 
the  debts  upon  which  the  judgments  were  obtained  had  been 
contracted,  and  after  the  insolvency  of  her  husband,  she  opened 
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an  account  with  F.  B.  Hurt  &  Co.,  of  Abingdon,  which 
continued  for  a  number  of  years,  during  which  time  she  made 
deposits  of  money  with  the  said  firm,  through  whom  the  pay- 
ments for  the  property  in  question  were  made ;  and  the  aver- 
ment of  the  answer  is  that  this  money  was  **  saved  from  her 
extraordinary  exertions,"  and  that  she  is  entitled  to  it  as  her 
separate  estate. 

But  there  is  a  two-fold  answer  to  this  proposition,  viz :  (1) 
that  the  evidence  does  not  show  distinctly,  what  sums  were 
deposited  by  her,  and  that  it  does  show  that  during  the  same 
period  deposits  were  made  with  the  same  firm  by  her  husband, 
which  were  placed  to  her  credit,  and  blended  with  her  account ; 
and  (2)  that  under  the  original  married  woman's  act  of  1877, 
the  sources  whence  a  separate  estate  of  a  married  woman,  not 
a  sole  trader,  could  be  derived,  were  these  only,  viz:  "gift, 
grant,  purchase,  inheritance,  devise  or  bequest";  and  that  it 
was  not  until  the  enactment  of  the  present  Code,  which  took 
effect  on  the  1st  of  May,  1888,  after  the  date  of  the  transac- 
tions in  question,  that  to  the  sources  above  mentioned  were 
added  the  words:  "or  in  any  other  manner  whatever" ;  so 
that  the  present  case,  in  this  particular,  is  governed  by  the  rule 
of  the  common  law  which  entitles  the  husband  absolutely  to 
the  wife's  earnings;  for  there  is  no  averment  in  the  answer  that 
the  appellant  was  a  sole  trader. 

It  also  appears  by  the  evidence  that  for  a  number  of  years  before 
the  death  of  the  appellant's  husband,  he  enjoyed  a  large,  and 
presumably  a  lucrative,  practice  as  the  leading  dentist  of  Ab- 
ingdon; and  the  fair  inference  from  the  record  is  that  the 
whole  net  earnings  of  his  business,  which  he  carried  on  as 
agent  for  his  wife,  went  into  the  purchase  of  the  property  in 
question. 

The  appellee  complains  of  the  allowance  to  the  appellant 
of  the  item  of  $299  11,  which  was  declared  a  first  lien  on  the 
property,  paramount  to  the  judgments.  As  to  this,  the  court 
adopted  the  conclusion  of  the  commissioner  to  whom  the  mat- 


Digitized  by 


Google 


774  Grant  v.  Sutton. 


Opinion. 


ter  was  referred;  and  upon  examiDation  of  the  record,  we  are 
of  opinion  to  affirm  the  action  of  the  lower  court. 

Begrbe  affirmed. 

Note  by  Rkpobteb. — As  to  legislation  changing  estates  created  by  manisige, 
see  Illinois  case  oi  McNeei  v.  McNttr^  19  L.  R.  A.,  256. 
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jBtanntoiu 

Richmond  City  &  Seven  Pines  Railway  Co.  v.  Johnson. 

September  13th,  1894. 

Common  Law  Practice — Nil  debet — Payment. — Under  plea  of  nil  debet  de- 
fendant cannot  introduce  evidence  of  payment  or  setoff,  unless  such 
payment  or  setoff  be  so  plainly  and  particularly  described  in  an  account 
filed  therewith,  as  to  give  plaintiff  notice  of  its  nature. 

Argued  at  Richmond.     Decided  at  Staunton. 

Error  to  judgment  of  circuit  court  of  the  city  of  Richmond, 
rendered  December  2,  1891,  in  an  action  of  debt  wherein  A. 
L.  Johnson,  defendant  in  error  here,  was  plaintiff,  and  tbe  Rich- 
mond City  and  Seven  Pines  Railway  Company  was  defendant. 
Opinion  states  the  case. 

F.  M,  Conner  and  Benj.  H.  Nash,  for  plaintiff  in  error. 

W.  C.  Preston  and  Meredith  ^  Cocke,  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  on  a  written  order  drawn  by  one 
Child  on  the  defendant  company,  payable  to  the  plaintiff*,  for 
two  thousand  dollars,  and  accepted  by  the  company.  The  plea 
was  nil  debet,  e^ud  there  was  a  verdict  and  judgment  for  the 
plaiptiffl 

The  single  question  in  the  case  is  as  to  the  exclusion  at  the 
Vol.  xc— 98 


Digitized  by 


Google 


776       Richmond  City  &  S.  P*  Ry.  Co.  v.  JomsfBON. 

Opinion. 

trial  of  certain  evidence  offered  by  the  defendant.  It  appears 
that  the  company  contracted  with  Child  to  build  its  road  from 
a  point  within  the  city  of  Richmond  to  its  eastern  terminus, 
about  seven  miles  outside  of  the  city.  Child  sub-let  the  work 
to  Thos.  Barry  &  Co.,  and  employed  the  plaintiff,  a  civil  engi- 
neer, to  locate  the  road  and  to  supervise  its  construction. 

At  the  trial  the  defendant  offered  evidence  to  prove  that  the 
order  was  given  and  accepted  to  pay  for  work  done  by  Barry 
&  Co.,  and  that  the  defendant  afterwards  paid  Barry  &  Co.  for 
the  work.  But  the  evidence  was  excluded;  to  which  ruling 
the  defendant  excepted. 

It  is  contended  that  the  evidence  ought  to  have  been  ad- 
mitted, because,  under  the  plea  of  nil  debet,  payment  or  any 
other  defence  is  admissible  that  tends  to  deny  an  existing  debt; 
and  this  is  undoubtedly  so  at  common  law.  4  Min.  Insts., 
641;  Va,  Fire  ^  Marine  Ins.  Co.  v.  Bujck  ^  Newsony  88  Va.,  517. 
But  this  rule,  so  far  as  respects  the  defence  of  payment,  has 
been  modified  in  Virginia  by  statute. 

In  1705  it  was  enacted  by  the  general  assembly  that  '*  when 
any  suit  shall  be  commenced  and  prosecuted  in  any  court 
within  this  colony  for  any  debt  due  by  judgment,  bond,  bill 
or  otherwise,  the  defendant  shall  have  liberty  upon  tryall 
thereof  to  make  all  the  discounts  he  can  aicainst  such  debt, 
and  upon  proof  thereof  the  same  shall  be  allowed  in  court." 
3  Hen.  St.,  378.  Under  this  act  it  was  the  practice  to  allow 
off-sets  to  be  given  in  evidence  under  the  plea  of  nil  debet  or 
non  assumpsit,  and  this  without  previous  notice.  5  Rob.  Pr., 
1000;  2  Tuck.  Comm.,  108.  But  at  the  revisal  of  1819  a 
change  was  made,  in  regard  to  both  payment  and  oif-sets,  by 
enacting  that  "in  every  action  in  which  a  defendant  shall  de- 
sire to  prove  any  payment  or  set-off",  he  shall  file  with  his  plea 
an  account,  stating  distinctly  the  nature  of  such  payment  or 
set-off*,  and  the  several  items  thereof;  and  on  failure  to  do  so, 
he  shall  not  be  entitled  to  prove  before  the  jury  such  payment 
or  set-off*,  unless  the  same  be  so  plainly  and  jiarticularly  de- 
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scribed  in  the  plea  as  to  give  the  plaintiff  fall  notice  of  the 
character  thereof."     1  R.  C.  (1819),  p.  510. 

Under  this  statute  it  was  held  in  Johnson  v.  Jennings^  10 
Gratt.,  1,  that  in  the  absence  of  such  an  ac30unt  as  the  statute 
contemplated,  evidence  was  not  admissible  to  prove  a  specific 
payment  under  the  plea  of  non  assumpsit;  and  the  statute,  as 
it  now  stands  in  the  Code,  is,  in  this  respect,  substantially  the 
same  as  it  was  in  the  Revised  Code  of  1819.  It  enacts  that 
"in  a  suit  for  any  debt,  the  defendant  may  at  the  trial  prove 
and  have  allowed  against  such  debt  any  payment  or  set-off 
which  is  so  described  in  his  plea,  or  in  an  account  tiled  there- 
with, as  to  give  the  plaintiff  notice  of  its  nature,  but  not  other- 
wise."    Code  (1887),  sec.  3298. 

It  will  thus  be  seen  that,  as  respects  notice,  the  statute,  as 
was  said  by  Moncure,  P.,  in  Alkn  v.  Hart^  18  Gratt.,  722,  784, 
puts  payment  and  set-off  on  the  same  footing;  so  that  to  en- 
title the  defendant  to  prove  payment  under  the  plea  of  nil 
debety  he  must  file  with  his  plea  such  a  descriptive  account  as 
section  8298  requites.     1  Bart.  Law  Pr.  (2d  ed.),  492,  498. 

This  requirement  not  having  been  complied  with  in  the 
present  case,  the  evidence  in  question  was  rightly  excluded ; 
and  as  there  is  nothing  in  the  record  to  warrant  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  the  evidence, 
it  follows  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Digitized  by 


Google 


778         Western  Union  Telbqraph  Co.  v.  Bright. 
Syllabus — Statement. 


jBtantitoti. 

Western  Union  Telegraph  Co.  v.  Bright. 

September  13th,  1894. 

1.  Constitution — Code,  ?  1292. — ^That  section  providing  that  for  every  Mure 

of  a  telegraph  company  to  deliver  or  forward  a  dispatch  as  promptly  as 
practicable,  the  company  shall  forfeit  one  hundred  dollars  to  the  person 
sending  the  dispatch,  or  to  the  person  to  whom  it  was  addressed :  hdd, 
not  repugnant  to  the  constitution  of  the  United  States.  W.  U.  T.  Co.  \. 
Tyler,  ante,  p.  297. 

2.  Circuit  Courts — Motion  to  recover  forfeits, — Said  courts  have  no  jurisdic- 

tion of  motions  to  recover  forfeits  specified  in  J  1292,  as  {  3211  authoriies 
the  remedy  by  motion  only  in  cases  where  plaintiff  is  entitled  to  recover 
money  on  action  or  a  contract,  and  the  proceeding  to  recover  such  forfeit  is 
founded,  not  upon  a  contract,  but  upon  a  tort;  i.  e.,  a  wrongful  violation 
of  a  public  duty.     W,  U.  T.  Co.  v,  PeUijohn,  88  Va.,  298. 

3.  Idem — Special  powers — Record — Dismissal. — Where  a  court  acts  under  spe- 

cial powers,  it  has  only  the  jurisdiction  expressly  delegated,  and  it  most 
appear  from  the  record  that  its  acts  are  within  its  jurisdiction ;  and  the 
court  will  dismiss  the  case  at  any  time  when  the  &ct  is  brought  to  its 
notice. 

Argued  at  Wytheville.     Decided  at  Staunton. 

Error  to  judgment  of  circuit  court  of  Franklin  countj, 
rendered  October  26,  1892,  in  a  proceeding  by  motion  wherein 
George  M.  Bright  was  [ilaintiff,  and  the  Western  Union  Tele- 
graph Company  was  defendant.  The  judgment  being  adverse 
to  the  defendant  company,  it  obtained  a  writ  of  error  from  one 
of  the  judges  of  this  court.     Opinion  states  the  case. 

Robert  StileSj  for  plaintiff*  in  error. 

Digitized  by  VjOOQIC 


Western  Union  Telegraph  Co.  v.  Bright.         779 
Opinion. 

Anderson  ^  Hairsion^  for  defendant  in  error. 
Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  a  motion  in  the  court  below  to  recover  a  penalty 
of  $100,  provided  by  section  1292  of  the  Code,  for  the  failure 
of  the  defendant  company  to  deliver  as  promptly  as  practicable 
a  certain  dispatch  transmitted  from  Abingdon  to  Rocky  Mount 
(points  within  this  State),  and  addressed  to  the  plaintiff.  Sec- 
tion 8211,  under  which  the  proceeding  was  had,  enacts  that 
**  any  person,  entitled  to  recover  money  by  action  under  a  c<m- 
tract,  may,  on  motion  before  any  court  which  would  have 
jurisdiction  in  an  action,  otherwise  than  under  section  3215, 
obtain  judgment  for  such  money  after  fifteen  days'  notice, 
which  notice  shall  be  returned  to  the  clerk's  office  of  such 
court  ten  days  before  the  commencement  of  the  term,"  etc. 

The  defendant  company  appeared  and  moved  to  clismiss  the 
motion,  on  the  ground,  amon^sf  others,  that  the  circuit  court 
had  no  jurisdiction  to  entertain  it,  which  motion  was  over- 
ruled; and  all  matters  of  law  and  fact  having  been  submitted 
to  the  court,  judgment  was  given  for  the  plaintiff. 

1.  The  point  was  also  made,  and  is  repeated  in  the  petition 
for  appeal,  that  section  1292  of  the  Code  is  repugnant  to  the 
commerce  clause  of  the  constitution  of  the  United  States. 
But  the  point,  while  sufficient  to  give  this  court  jurisdiction  of 
the  case,  although  the  matter  in  controversy  is  less  in  amount 
than  $500,  is  not  well  taken.  The  dispatch  in  question  was  a 
private  domestic  dispatch,  and,  therefore,  not  within  the  pur- 
view of  the  federal  constitution;  for  the  rule  is  well  settled, 
as  declared  by  the  Supreme  Court  of  the  United  States  in  Tele- 
graph Co.  V.  Texas^  105  U.  S.,  460,  that  the  regulation  of  such  dis- 
patches belongs  exclusively  to  the  Static  in  which  they  are  trans- 
mitted as  doesthe  regulation  of  interstate  commerce  to  congress; 
nor  does  the  fact  that  the  defendant  comi»any  also  docs  an  inter- 
state business,  and  is,  therefone,  an  instrument  of  interstate  com- 
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merce,  affect  the  case.  Leloup  v.  Port  of  Mobiky  127  U.  S.,  640, 
647;  West  Union  Tel  Co,  v.  Alabama,  132  Id.,  472;  Postal  Tel. 
Gable  Co.  v.  Charleston,  1,58  Id.,  692. 

In  the  recent  case  of  West.  Union  Tel.  Co.  v.  T)/ler,  ante,  p. 
297,  decided  since  the  present  appeal  was  taken,  it  was  held 
that  section  1292  is  valid,  even  as  applied  to  a  dispatch  sent 
from  another  State,  in  the  absence  of  any  conflicting  regula- 
tion on  the  subject  by  congress;  and  to  that  ruling,  without 
restatiiig  the  reasons  upon  which  it  was  founded,  we  adhere. 

2.  But  that  the  circuit  court  was  without  jurisdiction  to 
entertain  the  motion  is,  we  think,  clear.  Section  8211  author- 
izes the  remedy  by  motion  only  in  those  cases  in  which  the 
plaintiff  is  entitled  to  recover  money  by  action  on  a  contract; 
and  here  the  proceeding  is  founded,  not  upon  contract,  but  upon 
a  tort — i.  e.,  a  wrongful  violation  of  a  public  duty.  The  case 
of  West.  Union  Tel.  Co.  v.  Pettjjjohn,  88  Va.,  296,  is  a  sufficient 
authority  upon  this  point.  It  is  true  that  an  action  of  debt  lies 
for  a  statutory  penalty,  but  this  is  because  the  sum  demanded  is 
certain,  and  not  because  the  cause  of  action  arises  ex  contractu. 
Chaffee  v.  United  States,  18  Wall.,  516. 

The  principle  laid  down  by  Blackstone  (3  Comm.,  159)  that 
every  man  impliedly  agrcies  to  obey  the  laws  of  the  State, 
and  consequently  to  pay  all  penalties  incurred  under  any  act 
of  the  legislature  for  a  violation  of  its  provisions,  is  altogether 
too  broad  for  a  case  like  the  present;  tor  upon  the  principle 
of  an  implied  contract  to  obey  the  laws,  and  not  to  injure 
one's  neighbor,  assumpsit,  if  not  debt,  would  lie  for  an  assault 
and  battery,  or  for  arson,  or  any  other  like  offence,  which 
would  hardly  be  seriously  contended  for. 

Accordingly,  in  Zeigler  v.  Gram,  13  S.  &  R.,  102,  it  was  held 
that  a  justice  of  the  peace  whose  jurisdiction,  under  the  statutes 
of  Pennsylvania,  was  confined  to  those  causes  of  action  arising 
from  contract  express  or  implied,  had  not  jurisdiction  of  an 
action  to  recover  a  statutory  penalty  for  not  entering  satisfac- 
tion of  a  judgment;  and  Gibson,  J.,  speaking  for  the  court, 
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said:  "  When  a  statute  imposes  a  penalty,  but  prescribes  no 
method  of  recovery,  recourse  may  doubtless  be  had  to  the 
action  of  debt;  and  every  debt  is  said  to  arise  out  of  a  contract 
either  express  or  implied.  But  in  jurisprudence  the  word  con- 
tract is  generally  used  to  denote  a  bargain  or  agreement;  and 
it  is  plain  that  in  these  acts  of  assembly  it  was  used  in  that 
sense  by  the  legislature,  who  had  in  view  those  contracts  that 
arise  immediately  out  of  a  course  of  dealing  between  the  par- 
ties, and  not  that  sort  of  contract  that  arises  remotely  out  of 
the  compact  of  government/' 

The  same  view  was  taken  by  the  New  York  Court  of  Ap- 
peals in  McConn  v.  Railroad  Compavy^  50  N.  Y.,  176. 

Another  case  in  point  is  West.  Union  Tel  Co.  v.  Taylor^  84 
Ga.,  408;  S.  C,  11  S.  E.  Rep.,  396.  There,  the  jurisdiction 
of  justices'  courts  being  limited  by  the  constitution  of  Georgia 
to  *' civil  cases  arising  ex  contractu^  and  cases  of  injuries  or 
damages  to  personal  property,"  the  question  was,  whether  they 
could  be  invested  by  the  legislature  with  jurisdiction  over 
actions  to  recover  a  penalty  imposed  by  statute  upon  telegraph 
companies  for  undue. delay  in  the  transmission  and  delivery  of 
messages;  and  it  was  held  that  they  could  not,  on  the  ground 
that  the  penalty-  was  for  a  violation  of  a  public  duty,  and  not 
for  a  breach  of  contract.  That  was  an  action  by  the  person 
to  whom  the  message  was  addressed;  and  in  answer  to  the 
suggestions  of  counsel,  that  there  was  a  contract  between  the 
sender  of  the  message  and  the  defendant  company  which 
would  support  the  action,  the  court  said:  "The  penalty  is  not 
given,  in  whole  or  in  part,  as  compensation  in  damages  for  a  vio- 
lation of  that  contract.  On  the  contrary,  both  the  sender,  with 
whom  the  company  had  a  contract,  and  the  person  to  whom  the 
telegram  was  addressed,  and  with  whom  the  company  had  no 
contract,  are  left  in  ftill  possession  of  all  their  rights,  outside  of 
penalty,  in  every  respect.  That  the  penalty  is  imposed  solely 
for  the  wrongful  violation  of  a  public  duty  is  manifest;  and  it 
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seems  to  us  to  make  no  difference  that  this  particular  instance 
of  that  duty  had  its  origin  in  contract." 

It  follows  that  the  plaintiff  in  the  present  case  is  not  entitled 
to  recover  the  penalty  sued  for  by  virtue  of  **  any  contract," 
and,  consequently,  that  the  judgment  of  the  circuit  court  most 
be  reversed,  arid  such  order  entered  here  as  that  court  ought 
to  have  entered. 

Judgment  reversed. 
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Myers  v.  Commonwealth, 

Septbmbbr  13tb,  1894. 

1.  Criminal  Proceedings —  Venire  facias. — ^A  venire  facias  is  an  indispensa- 

ble process  to  autborize  sberiff  to  summon  a  jury  in  a  felony  case,  tbougb 
tbe  writ  itself  is  not  a  part  of  tbe  record  unless  made  so  by  bill  of  ex- 
ceptions or  otherwise ;  nor  does  failure  to  object  in  tbe  trial  court  to  tbe 
want  of  such  process  waive  tbe  right  of  objection  in  this  court. 

2.  Idem — Subsequent  legislation. — ^Nor  is  the  rule  altered  as  to  this  case  by 

Acts  1893-4,  p.  494,  amending  Code,  ?  3156,  as  the  amendment  was  not 
intended  to  be  retrospective  in  its  action,  statutes  being  always  to  be  con- 
strued to  operate  in  fuiuro,  unless  a  retrospective  effect  be  clearly  in- 
tended. 

Argued  at  Richmond.     Decided  at  Staunton. 

Error  to  judgment  of  county  court  of  Caroline  county,  pro- 
nounced December  15,  1893,  in  a  prosecution  against  James 
Myers,  plaintiff  in  error  here,  for  a  felony,  a  writ  of  error  having 
been  refused  by  the  judge  of  the  circuit  court  of  said  county. 
Opinion  states  the  case. 

J.  H,  Dejameite  and  R.  G.  MoncurCj  for  plaintiff  in  error. 

Attorney' General  R.  Taylor  Scotty  for  the  commonwealth. 

Lbwis,  p.,  delivered  the  opinion  of  the  court. 
Vol.  xc— 99 
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The  prisoner  was  indicted  and  convicted  in  the  county  court 
of  Caroline  county  for  housebreaking  with  intent  to  commit 
larceny.  Of  the  several  assignments  of  error  it  will  be  neces- 
sary to  consider  one  only,  and  that  is  the  first,  which  is  founded 
on  the  fact  that  the  record  does  not  show  that  there  was  a  writ 
of  venire  facias  in  the  case. 

This  is  a  fatal  defect.  As  this  court  has  often  decided,  a 
venire  is  an  indispensable  process,  both  at  common  law  and 
under  the  statute,  to  authorize  the  sheriff  to  summon  a  jury 
in  a  felony  case,  although,  as  was  said  in  SpurgeorCs  Case^  86 
Va.,  652,  the  writ  itself  is  not  a  part  of  the  record,  unless  made 
so  by  bill  of  exceptions  or  otherwise. 

In  the  appendix  to  Chitty's  Blackstone  (2  vol.,  ed.  1865),  is 
given  the  form  of  a  record  in  a  felony  case,  in  which,  after  the 
indictment,  the  arraignment,  the  plea  and  issue,  follows  the 
order  for  a  venire^  or  the  award  of  jury  process,  as  it  is  techni- 
cally called,  which  begins  in  these  words:  "Therefore  let  a 
jury  thereupon  here  immediately  come,"  etc.,  after  which  fol- 
lows the  recital  that  "the  jurors  of  the  said  jury  by  the  said 
sheriff  for  this  purpose  impannelled  and  returned,  to  wit, 
[naming  them],  being  called,  come,"  etc. 

This  is  in  conformity  with  all  the  old  authorities,  which  lay 
it  down  that  the  first  process  for  convening  the  jury  is  the 
venire  fadas^  and  that  there  must  be  an  award  on  the  roll  to 
warrant  the  issuing  of  the  writ.  Bac.  Abr.,  tit.  Juries  (B)  2; 
1  Chit.  Crim.  Law,  720.  And  while  this  precise  formula  is 
not  followed  in  our  practice,  in  making  up  the  record,  yet  the 
record  must  show,  as  one  of  the  essential  formalities  in  a  felony 
case,  that  the  jury  were  brought  in  under  a  venire;  and,  inde- 
pendently of  the  recent  statute,  to  be  mentioned  presently,  the 
failure  of  the  accused  to  object  to  the  want  of  a  venire  before 
the  swearing  of  the  jury  does  not  preclude  him  from  objecting 
afterwards.  He  may  even  do  so  for  the  first  time  in  the  ap- 
pellate court.  This  is  so  because,  at  common  law,  the  record 
must  affirmatively  show  compliance  with  all  essential  formali. 


Digitized  by 


Google 


Myers  v.  Commonwealth.  787 

Opinion. 

ties  in  a  felony  case  in  order  to  constitute  a  conviction  by  due 
process  of  law,  some  of  which  essentials  were  enumerated  in 
Spurgeon's  Case^  supra. 

In  the  present  case  all  that  the  record  shows  in  regard  to  the 
summoning  of  the  jury  is  as  follows:  "This  day  came  again 
the  attorney  for  the  commonwealth,  and  the  prisoner  was  led 
to  the  bar  in  custody  of  the  jailer  of  this  court,  and  a  panel  of 
twenty  jurors  summoned  by  the  sheriff  of  this  county,  sixteen 
of  whom  were  examined  by  the  court  and  found  free  from  all 
legal  exception  and  qualified  to  serve  as  jurors  according  to 
law.  Thereupon  the  accused  struck  from  the  panel  four  of 
said  jurors,  and  the  remaining  twelve  against  whom  there  was 
no  legal  objection,  viz:  W.  P.  Goodwin  [and  eleven  others, 
naming  them]  were  sworn,"  etc. 

This  does  not  show  that  there  was  any  jury  process  in  the 
case,  nor  can  the  defect  be  supplied  by  presumption.  Dougherty 
V.  Commonwealth^  69  Pa.  St.,  286 ;  Spurgeon's  Case^  supra. 

The  attorney-general,  however,  contends  that  as  no  objection 
on  that  ground  was  made  in  the  trial  court,  the  case  is  within 
section  3156  of  the  Code,  which  provides  that  "  no  irregularity 
in  any  writ  of  venire  facias,  or  in  the  drawing,  summoning  or 
impannelling  of  jurors  shall  be  sufficient  to  set  aside  a  verdict, 
unless  the  party  making  the  objection  was  injured  by  the  ir- 
regularity, or  unless  the  objection  was  made  before  the  swear- 
ing of  the  jury."  But  this  position,  apart  from  previous  deci- 
sions on  the  subject,  is  untenable.  In  the  first  place,  section 
8156  is  a  literal  copy  of  section  25  of  the  act  of  April  9,  1853, 
the  28th  section  of  which  act  expressly  provided  that  "nothing 
contained  in  the  preceding  sections  "  should  "  apply  to  the  im- 
pannelling of  juries  in  felony  cases"  (Acts  1852-53,  p.  46);  and 
not  only  the  immediate  context,  but  the  title  of  chapter  152  of 
the  Code,  in  which  chapter  section  3156  is  embraced,  shows 
that  the  provision  relied  on  was  intended  to  apply  to  "juries 
in  civil  cases"  only.  It  is  true  that  by  the  act  of  January  18, 
1888,  section  3156  was  extended  to  "all  cases,  criminal  as  well 
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as  civil,"  but  the  effect  of  this  extension,  as  was  held  in  Jonoi' 
Case  J  87  Va.,  63,  was  to  cure  any  irregvlarity  in  the  venire  faeiaSj 
leaving  untouched  any  felony  case  in  which  there  is  no  venire  atall. 

Since  the  appeal  in  the  present  case  was  taken,  the  legisla- 
ture has  amended  and  re-enacted  section  3156,  and  added 
thereto  the  following  provision :  "And  no  judgment  shall  be 
reversed  for  the  failure  of  the  record  to  show  that  there  was  a 
venire  faciaSy  unless  made  a  ground  of  exception  in  the  trial 
court  before  the  jury  is  sworn";  which  provision  is  made  ap- 
plicable to  all  cases,  criminal  as  well  as  civil.  Acts  1893-94, 
p.  494. 

This  act  was  not  referred  to  in  the  argument  at  the  bar,  nor 
does  it  affect  the  present  case.  A  sufficient  ground  for  so 
holding  is  the  general  rule  that  statutes  are  to.be  construed  to 
operate  in  fuiuro^  unless  a  retrospective  effect  be  clearly  in- 
tended. Bac.  Abr.,  tit.  Statute.  Or,  to  use  the  language  of 
the  court  in  City  of  Richmond  v.  Supervisors  of  Henrico  Coxinty^ 
83  Va.,  204,  "a  statute  is  never  construed  to  be  retroactive, 
except  the  intent  that  it  shall  so  operate  plainly  appears  upon 
its  face";  and  here  not  only  does  no  such  intent  appear,  but 
when  it  is  said,  as  the  act  in  question  does  say,  that  no  judg- 
ment shall  be  reversed  for  failure  of  the  record  to  show  that 
there  was  a  venire  in  the  case,  unless  objection  is  made  before 
the  swearing  of  the  jury,  it  is  evident  that  the  act  was  intended 
to  act  prospectively  only. 

If  it  could  be  fairly  construed  as  intended  to  apply  to  a 
felony  case  pending  in  the  appellate  court  at  the  time  of  its 
enactment,  the  question  would  arise  whether,  as  to  such  a  ease, 
it  would  not  be  void  as  the  attempted  exercise  of  judicial  func- 
tions, and,  also,  as  an  ea;  post  facto  law,  on  the  ground  of  its 
altering  the  situation  of  the  accused  to  his  disadvantage. 
Cooley,  Const.  Lim.  (3d  ed.),  87,  94 ;  Ratcliffe  v.  Anderson^  31 
Gratt.,105 ;  Kring  v.  Missouri,  107  U.  S.,  221;  Medley,  Petitioner^ 
134  Id.,  160 ;  Duncan  v.  Missouri,  152  Id.,  377 ;  7  Ency.  of  Law, 
p.  531,  and  cases  cited. 
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In  State  v.  Fleming ,  66  Me.,  142,  an  act  designed  to  validate 
pending  indictments  found  by  a  grand  jury  not  legally  drawn, 
was  held  void,  on  the  principle  laid  down  in  the  previous  case 
of  State  V.  Doherty^  60  Me.,  504,  where,  in  respect  to  a  similar 
statute,  the  court  said :  "  It  assumes  retroactively  to  invest  with 
the  authority,  force  and  effect  of  law  proceedings,  trials,  judg- 
ments, sentences  and  punishments  in  criminal  cases,  which  up 
to  the  time  of  its  enactment  were  illegal  and  void,  and  which, 
but  for  it,  would  have  remained  so  to  this  day.  It  is  clearly 
within  the  class  of  subjects  inhibited  by  the  national  and  state 
constitutions,  as  topics  of  legislation,  and  is  included  in  the 
provision  against  passing  any  law  to  deprive  any  person  of  life, 
liberty,  or  property  'without  due  process  of  law,'  or  'but  by 
the  law  of  the  land.'" 

Other  authorities  might  be  cited  to  the  same  effect,  but  it  is 
needless  to  do  so,  as  the  act  in  question,  as  we  have  said,  was 
not  intended  to  operate  retrospectively. 

We  must,  therefore,  hold  according  to  the  rule  of  the  com- 
mon law,  as  it  existed  prior  to  the  enactment  of  the  statute, 
that  the  failure  of  the  prisoner  to  raise  the  objection  now  in- 
sisted upon  before  the  swearing  of  the  jury,  was  not  a  waiver 
of  the  right  to  object,  and,  consequently,  that  the  judgment 
must  be  reversed,  and  the  case  remanded  for  a  new  trial. 
HalVs  Case,  80  Va.,  655 ;  Jones'  Case,  87  Id.,  63. 

Judgment  reversed. 
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Commonwealth  v.  Charlottesville  Perpetual  Building  4 

Loan  Company. 

November  8th,  1894. 
Absent,  Richardson  and  Hinton,  J  J. 

1.  Taxation— QipttoZ  Btock— Shares— Double  iaxaiionn-The  capital  stock  and 

the  shares  of  the  capital  stock  are  distinct  things,  the  former  belonging 
to  the  corporation  and  the  latter  to  individuals.  Both  may  be  taxed, 
and  it  is  not  double  taxation.  State  Bank  of  Va.  v.  City  of  Richmond^ 
79  Va.,  113. 

2.  Idem— Construction  of  statutes— Non-retidents.—Acta  1889-'90,  p.  201,  }  8, 

sub-section  2,  taxing  "capital,  including  moneys,  &c.,"  and  sub-flection 
3  thereof,  taxing  **the  value  of  all  capital  of  incorporated  joint  stock 
companies  not  otherwise  taxed  :  held,  to  authorize  the  taxation  of  the 
capital  stock  of  such  companies,  not  otherwise  taxed,  as  well  as  the 
shares  in  the  hands  of  the  stockholders  of  the  companies  ;  as  the  word 
**  capital "  in  the  former  sub-aection  signifies  money  or  other  thing  in- 
vested, including  such  shares,  whilst  in  the  latter  it  signifies  the  capital 
stock  paid  in  to  conduct  the  business  ;  and  that  the  words  "  capital  not 
otherwise  taxed,"  in  the  latter,  is  not  confined  to  the  holdings  of  non- 
resident or  otherwise  inaccessible  stockholders. 

Argued  at  Staunton.     Decided  at  Richmond. 

Error  to  judgment  of  corporation  court  of  the  city  of  Char- 
lottesville, rendered  September  30,  1893,  on  a  motion  of  the 
Charlottesville  Perpetual  Building  and  Loan  Company  for  the 
correction  of  certain  alleged  erroneous  assessments  of  taxes, 
and  for  the  refunding  of  certain  taxes  alleged  to  have  beeu 


Digitized  by 


Google 


Commonwealth  v.  Charlottesville  P.  B.  k  L.  Co.    791 
Statement— Opinion. 

illegally  exacted  of  the  plaintiff  on  its  capital  stock.  The 
judgment  being  in  favor  of  the  plaintiff,  the  commonwealth 
obtained  a  writ  of  error  from  one  of  the  judges  of  this  court. 
Opinion  states  the  case. 

Attomey-Qeneral  E.  Taylor  Scott^  for  commonwealth. 

George  Perkins^  for  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  question  to  be  determined  is,  whether  the  capital  stock 
of  the  appellee,  the  Charlottesville  Perpetual  Building  and 
Loan  Company,  an  incorporated  joint  stock  company,  is  taxed 
by  the  third  sub-division  of  the  eighth  section  of  the  revenue 
law  of  1890,  or  whether,  if  it  is  taxed  at  all,  the  tax  thereon 
is  included  in  the  tax  imposed  on  the  shares  in  the  hands  of 
the  stockholders  by  the  second  sub-division  of  the  same  section. 
These  sul>-section8,  upon  the  construction  of  which  the  case 
turns,  are  as  follows,  to  wit : 

"Second.  He  [the  commissioner]  shall  ascertain  from  each 
person  in  his  district,  city,  or  town  the  value  of  capital,  in- 
cluding moneys,  credits,  or  other  thing  remaining  invested, 
whether  said  investment  was  made  originally  in  this  or  any 
other  State  or  country,  and  the  value  of  all  capital  loaned, 
used,  or  employed  in  business  out  of  this  State  by  himself,  his 
agent,  or  other  person  for  him. 

**  Third.  He  shall  ascertain  the  value  of  all  capital  of  incor- 
p)orated  joint  stock  companies  not  otherwise  taxed ;  but  real 
estate  belonging  to  such  company  shall  not  be  held  to  be  capi- 
tal, but  shall  be  listed  and  taxed  as  property,  and  not  as  capi- 
tal."   Acts  1889-90,  p.  201. 

The  court  below  held  that  sub-section  No.  2  taxes  the  shares 
of  a  joint  stock  company  in  the  hands  of  the  stockholders,  be- 
cause they  are  investments  within  the  meaning  of  the  statute; 
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and,  further,  that  as  the  aggregate  of  the  shares  represents  the 
corporate  assets  of  every  description,  the  capital  of  the  company 
is  not  to  be  listed  under  the  third  sub-section,  because  it  is 
otherwise  taxed,  viz: :  by  the  preceding  subjection. 

We  are  unable  to  concur  in  this  view.  We  agree  that  while 
shares  are  not  taxed  eo  nomine^  they  are  embraced  in  the 
second  sub-section,  for  the  reason  given  by  the  corporation 
court.  But  a  tax  on  the  shares  is  not  a  tax  on  the  capital. 
The  two  a!*e  very  different  things.  The  capital  or  capital  stock 
belongs  to  the  corporation;  the  shares  to  individuals;  and 
being  different  property  interests,  and  consequently  distinct 
subjects  of  taxation,  the  better  opinion  is  that  taxing  both  is 
riot  double  taxation.  Burroughs,  Taxation,  p.  170;  State  Bank 
V.  City  of  Richmond^  79  Va.,  118;  Farrington  v.  Tennessee^  95 
U.  S.,  679. 

That  a  tax  on  the  shares  is  not  a  tax  on  the  capital  stock  is 
well  illustrated  by  a  number  of  cases  in  the  Supreme  Court  of 
the  United  States,  holding  that  while  the  shares  of  national 
banks  are  taxable  by  the  states,  their  capital  invested  in  United 
States  securities  is  not.  Van  Allen  v.  The  AssessorSy  3  Wall., 
673;  National  Bank  v.  Oommonwealthy  9  /d.,  358;  Tennessee  v. 
Whitworthy  117  U.  S.,  129,  and  cases  cited. 

Now,  it  is  not  only  to  be  presumed  that  the  difference  be- 
tween the  capital  and  shares,  as  recognized  in  these  decisions 
and  in  all  the  authorities  on  the  subject,  was  known  to  the 
legislature,  but  the  fact  appears  affirmatively  from  the  17th 
section  of  the  statute,  which  exempts  from  taxation  the  capital  of 
banking  associations,  and  taxes  the  shares  of  stock  to  the  stock- 
holders. Stress,  however,  was  laid  in  the  argument  at  the  bar  on 
the  fact  that  the  term  "  capital "  is  used  as  well  in  the  second  as 
in  the  third  sub-section,  above  quoted.  But  it  is  a  mistake  to  sap- 
pose  that  it  is  used  synonymously  in  both.  In  the  second  it 
signifies  money  or  other  thing  invested,  and  therefore  includes, 
as  we  have  said,  shares  of  stock  in  the  hatids  of  the  stock- 
holder ;  whereas  in  the  third  it  signifies  the  capital  stock  ot 
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the  company;  that  is,  the  aggregate  of  the  mutual  subscrip- 
tions of  the  stockholders,  paid  in  as  the  basis  of  the  business 
of  the  concern,  and  which  belongs  to  the  company.  This  is 
apparent  from  the  language  of  the  statute. 

Moreover,  had  the  legislature  intended  to  tax  the  capital  of 
joint  stock  companies  to  the  stockholders,  its  intention,  surely, 
would  have  been  unmistakably  expressed  ;  and  if  such  was  the 
intention  in  enacting  the  second  sub-section,  why,  so  far  as  the 
question  involved  in  the  present  case  is  concerned,  was  the 
third  enacted  at  all  ? 

The  appellee's  answer  to  this  is  rather  fanciful  than  sound. 
The  argument  is  that  as  the  latter  sub-section  speaks  of  capital 
"  not  otherwise  taxed,"  its  purpose  is  to  tax  the  capital  merely 
to  the  extent  that  the  holdings  of  non-resident  or  otherwise 
inaccessible  stockholders  cannot  be  reached.  But  there  is  no 
just  ground  for  this  contention.  The  statute,  if  it  were  sus- 
ceptible of  such  a  construction,  would  indeed  be  an  anomaly. 
It  would,  moreover,  be  unconstitutional,  since  to  collect  of  A 
and  B  the  tax  on  the  shares  held  by  them,  respectively,  and  to 
make  up  for  what  cannot  be  collected  of  C,  a  non-resident 
stockholder,  by  a  tax  on  the  capital  of  the  company,  would  be 
in  violation  of  the  constitutional  requirement  that  taxation 
shall  be  equal  and  uniform. 

It  is  contended,  also,  that  in  no  other  way  can  effect  be  given 
to  the  words  **  not  otherwise  taxed  "  than  by  holding  that  the 
capital  stock  of  joint  stock  companies  was  intended  to  be  em- 
brace<l  in  the  second  sub-section,  as  there  is  no  other  law  tax- 
ing it.  It  may  be,  however,  that  there  are  some  companies  in 
the  State  whose  capital  stock,  by  their  charters  or  other  special 
provision,  is  taxed  differently,  though  we  are  not  advised  that 
there  are  any  such.  The  provision,  moreover,  of  the  third 
sub-section  is  a  general  one,  which  would  adapt  itself  to  any 
future  legislation  on  the  subject.  But  be  that  as  it  may,  the 
point  is  not  a  controlling  one  in  the  case,  because  only  by 
ignoring  the  distinction  between  capital  stock  and  capital  in- 
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vested  in  shares  of  stock,  which  was  evidently  in  the  mind  of 
the  legislature  when  the  statute  was  passed,  can  the  case  be 
brought  within  the  second  sub-section,  or  taken  out  of  the 
operation  of  the  third. 

The  judgment  of  the  corporation  court,  must,  therefore,  be 
reversed,  and  such  order  entered  here  as  that  court  ought  to 
have  entered. 

Judgment  reversed. 
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Weisiger  v.  Eichmond  Ice  Machine  Co. 

November  8th,  1894. 
Absent,  Fauntleroy,  J. 

1.  AisBWBS.— WUhdrawal— Demurrer.— Where  there  has  been  no  unreasona- 

ble delay  in  making  the  motion,  the  court  may,  at  its  discretion,  allow 
answer  to  be  withdrawn  and  demurrer  filed  to  the  bill. 

2.  Stock  Subscriptions — Cancellation — Doctrine. — Contract  to  purchase  stock, 

induced  by  fraudulent  representations,  is  not  void,  but  only  voidable  at 
purchaser's  option.  Where  rights  of  creditors  are  concerned,  he  must 
use  reasonable  care  and  vigilance  in  discovering  fraud,  and  upon  its  dis- 
covery must  promptly  repudiate  the  purchase.  If  after  discovering  it, 
he  does  any  act  inconsistent  with  such  disaffirmance,  he  will  be  held  to 
have  waived  the  fraud. 

3.  Bill  to  Cancel — Case  at  bar. — In  the  case  here,  the  bill,  as  set  forth  in 

the  opinion :  heldy  bad  on  demurrer. 

Appeal  from  decree  of  chancery  court  of  the  city  of  Rich- 
mond, rendered  July  26,  1892,  in  a  8uit  in  equity  wherein  E. 
W.  Weisiger  and  others  were  plaintiflFs  and  the  Richmond  Ice 
Machine  Company  and  others  were  defendants.  Opinion  states 
the  case. 

William  J.  Clopton  and  J.  H.  Webb  Peploe^  for  appellants. 
William  P.  DeSaussure  and  Robert  Stiles,  for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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The  bill  was  filed  by  the  appellants  for  a  recision  of  their 
subscriptions  to  the  stock  of  the  defendant  company,  and  to 
recover  back  the  money  paid  on  account  thereof  on  the  ground 
that  they  had  been  severally  induced  to  subscribe  by  fraudu- 
lent representations.  The  chief  ground  of  the  charge  of  fraud 
was  a  written  statement  put  forth  and  signed  by  the  secretary 
and  treasurer  of  the  company,  purporting  to  have  been  taken 
from  the  books  of  the  company,  which  represented  the  com- 
pany to  be  in  a  prosperous  condition,  with  a  net  surplus  {L  e., 
an  excess  of  resources  over  liabilities)  of  $27,933  67. 

The  subscriptions  were  made  in  September,  1890,  and  the 
suit  was  commenced  about  a  year  thereafter. 

The  bill  states  that  "some  months'^  after  they  had  sub- 
scribed, the  complainants  for  the  first  time  learned  that  they  had 
been  deceived  by  reason  of  the  omission  from  the  said  written 
statement  of  the  fact  (which  was  studiously  concealed  from 
them)  that  there  was  a  liability  on  the  compauy  to  one  John- 
son for  paid-up  stock  to  the  amount  of  $27,000,  and,  that  upon 
their  askin.s^  an  explanation,  the  oflicers  of  the  company  "  again 
succeeded  in  pulling  the  wool  over  complainants'  eyes  "  by  the 
representation  that  the  company  had  earned,  and  would  forth- 
with declare  a  dividend  of  forty  per  cent.  *'  The  matter  was 
then  allowed  to  proceed,"  the  bill  further  states,  "  without, 
however,  any  dividend  having  been  declared,"  although  the 
complainants,  some  time  afterwards,  demanded  a  dividend. 
The  bill  then  goes  on  to  aver  that  various  subsequent  state- 
ments were  made,  each  in  its  tarn,  showing  the  company  to 
be  in  a  less  flourishing  condition  than  its  predecessors,  and  all 
containing  misleading  and  fraudulent  representations;  and, 
further,  that  the  company  is,  in  fact,  in  a  state  of  hopeless  in- 
solvency. 

The  company  and  several  of  its  oflicers  were  made  defend- 
ants, all  of  whom  answered.  Afterwards,  and  before  any 
further  proceedings  were  had  in  the  cause,  the  defendants 
asked  and  obtained  leave,  over  the  objection  of  the  plaintiflfe, 
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to  withdraw  their  respective  answers  and  to  demur,  which  was 
done,  whereupon  the  demurrers  were  sustained  and  the  bill 
dismissed  by  the  decree  complained  of. 

The  objections  that  have  been  urged  to  this  decree  are  (1) 
that  the  court  erred  in  allowing  the  defendants  to  demur  after 
they  had  answered,  and  (2)  that,  independent  of  this  considera- 
tion, the  demurrers  ought  to  have  been  overruled. 

As  to  the  first  point,  it  is  enough  to  say  that  it  was  within 
the  discretion  of  the  court  to  allow  the  defendants  to  withdraw 
their  answers  and  to  demur,  and  as  there  was  no  unreasonable 
delay  in  moving  for  leave  to  do  so,  we  are  of  opinion  that  the 
objection  is  not  well  founded. 

Then  the  question  is.  Does  the  case  stated  in  the  bill  entitle 
the  complainants  to  the  relief  sought?  We  think  not;  and 
this  is  so  apart  from  any  merely  technical  objection  to  the  bill 
for  vagueness  or  otherwise. 

A  contract  to  purchase  stock  induced  by  fraudulent  repre- 
sentations is  not  void,  but  only  voidable  at  the  option  of  the 
purchaser.  If,  as  was  said  in  Bosher  v.  Richmond  and  Harrison- 
burg  Land  Co.,  89  Va.,  455,  the  representations  are  made  by 
promoters,  or  by  a  prospectus,  the  innocent  subscriber  may 
rely  upon  them  without  investigation.  Ordinarily,  however, 
where  the  rights  of  creditors  are  concerned,  he  must  exercise 
reasonable  care  and  vigilance  in  discovering  the  fraud,  and  in 
any  case  he  must,  upon  discovery  of  the  fraud,  promptly  re- 
pudiate the  purchase.  He  has  no  right  to  hold  on  to  the  stock, 
in  the  hope  or  expectation  of  realizing  a  profit  therefrom,  and 
failing  in  this,  to  disaffirm  the  contract.  Hence,  if  after  dis- 
covering the  fraud,  he  demands  or  receives  a  dividend,  or  con- 
tinues to  act  as  a  stockholder,  or  does  any  act  inconsistent  with 
an  intention  to  disaffirm  the  contract,  he  will  be  held  to  have 
waived  the  fraud. 

As  was  said  by  the  Master  of  the  Rolls  in  Ashley's  case,  L. 
R.,  9,  Eq.,  268,  "  The  leading  principle  in  all  these  cases  is 
this :  *'  A  man  must  not  play  fast  and  loose ;  he  must  not  say, 
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*  I  will  abide  by  the  company,  if  euccessful,  and  I  will  leave 
the  company  if  it  fails ' ;  and,  therefore,  whenever  a  misrepre- 
sentation is  made  of  which  any  one  of  the  shareholders  has 
notice,  and  can  take  advantage  to  avoid  his  contract  with  the 
company,  it  is  his  duty  to  determine  at  once  whether  he  will 
depart  from  the  company  or  whether  he  will  remain  a  member." 
The  same  principle  has  been  recognized  in  numerous  cases, 
English  and  American.     Indeed,  it  is  fundamental,  and  rests 
upon  a  two-fold  reason,  viz. :  (1)  Because  the  subscriber's  re- 
maining in  the  company  may  induce  others,  upon  the  credit  of 
his  name,  to  become  members ;  and  (2)  because  it  may  like- 
wise induce  others  to  give  credit  to  the  company  for  the  same 
reason.     OffUoie  v.   Knox  Ins.   Go.,  22  How.,  380;   Upton  v. 
TnUlerock,  91  U.  S.,  45  ;  Upton  v.  JSnglehart,  3  Dill.,  496 ;  1  Cook 
on  Stock,  Stockholders  and  Corp.  Law  (3d  ed.),  sees.  151,  160, 
165,  and  cases  cited. 

Tried  by  this  test,  the  decree  in  the  present  case  must  be 
affirmed.  The  bill  admits  that  after  the  complainants  discov- 
ered the  fraud  by  which  they  were  induced  to  subscribe  for  the 
shares  in  question,  they  "allowed  the  matter  to  proceed,"  (or, 
in  other  words,  they  waived  the  fraud,  and  elected  to  remain 
in  the  company),  upon  being  told,  when  an  explanation  was 
demanded,  that  a  large  dividend  would  soon  be  declared ;  and 
although  they  afterwards  unsuccessfully  demanded  a  dividend, 
and  although  the  condition  of  the  company  was  shown  in  a 
less  favorable  light  by  each  successive  statement  that  was  sub- 
sequently made,  one  of  which,  at  least,  was  furnished  not  later 
than  March  9, 1891,  yet  it  was  not  until  some  time  in  the  ensu- 
ing September,  and  after  the  company  had  become  "  hope- 
lessly insolvent,"  that  the  bill  was  filed.  In  the  mean  time 
rights  of  creditors  had  intervened,  and  the  application  to  re- 
scind the  contract  in  question  was  consequently  too  late.  Bar- 
nett  \\  Burnett,  83  Va.,  504,  510;  2  Pom.  Eq.,  sec.  897. 

Decree  affirmed. 
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VOIGHT   V.    RaBY   and   ALS. 
Dbcbmbeb  20th,  1894. 

1.  Ejectment — Evidence — Exceptions, — In  such  action  plaintiff  must  estab- 

lish in  himself  a  legal  title  to  the  possession  of  the  premises,  and  defend- 
ant may  confine  his  evidence  to  disproving  plaintiff's  pretensions,  except 
that  where  defendant  entered  under  plaintiff  as  tenant,  <&c.,  he  cannot 
set  up  title  in  a  third  person. 

2.  Idem — Case  at  bar. — The  evidence  here :  Jield,  as  showing  not  only  no  title 

in  plaintiff  to  the  premises  in  controversy,  but  also  that  a  survey  of  the 
boundaries  of  said  premises  made  many  years  previous  by  the  county 
surveyor,  as  the  property  of  a  third  party,  plaintiff  was  present  and  ac- 
quiesced. 

Error  to  judgment  of  circuit  court  of  Nansemond  county, 
rendered  April  11,  1890,  in  an  action  of  ejectment,  wherein 
Thomas  M.  Raby  was  plaintiff  and  John  T.  Voight  and  Nancy 
J.  Voight,  his  wife,  and  Peter  B.  Prentis,  trustee,  were  defend- 
ants. The  object  of  the  suit  was  to  recover  possession  of  a 
certain  tract  of  land,  described  as  the  "  Statia  Hardy  "  and  the 
"  Hezekiah  Raby  "  tracts,  which  the  defendants  claimed  to  hold 
by  adversary  possession  for  over  fifteen  years  under  a  deed  from 
John  R.  Kilby,  sale  commissioner,  under  a  decree  of  the  said 
court.  The  judgment  being  adverse  to  the  defendants,  they 
brought  the  case  here  by  writ  of  error  and  supersedeas.  Opin- 
ion states  the  case. 

White  ^  GarneiU  lor  plaintiff  in  error. 

John  H,  Wright  and  E.  E,  Holland^  for  defendant  in  error. 
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Richardson,  J.,  delivered  the  opinion  of  the  court. 

Such  proceedings  were  had  in  the  said  action  that  the  trial 
came  on  and  was  finally  had  at  the  October  term,  1889,  when 
the  jury  found  a  verdict,  as  follows:  "  We,  the  jury,  find  for 
the  plaintiff  a  fee-simple  title  to  two  hundred  and  thirty-fiv^e 
acres  of  the  land  described  in  the  declaration,  and  bounded  by 
the  Green  tract,  the  land  of  R.  Umphlet,  the  Robert  Johnson 
land,  the  Amos  Riddick  land,  the  Wilson  Ellis  tract,  the  Abram 
Qriflin  land,  the  Henry  Raby  land,  and  the  land  of  Thomas 
M.  Raby,  as  shown  on  the  plats  used  in  evidence  in  the  cause; 
and  that  the  defendants  unlawfully  withhold  from  him  the  pos- 
session thereoh"  Whereupon  the  defendants  moved  the  court 
to  set  aside  the  verdict  and  grant  them  a  new  trial,  upon  the 
ground  that  the  said  verdict  was  contrary  to  the  law  and  the 
evidence;  which  motion  being  argued,  the  court  took  time  to 
consider  of  its  judgment,  and  the  case  was  continued  until  the 
next  term.  And  at  the  April  term,  1890,  the  court  overruled 
the  motion  made  at  the  preceding  term  to  set  aside  the  verdict 
and  grant  a  new  trial,  to  which  ruling  of  the  court  the  defend- 
ants excepted.  And  thereupon  the  court  proceeded  to  give 
judgment  according  to  the  finding  of  the  jury,  and  to  said 
judgment  of  the  court  the  defendants  obtained  a  writ  of  error. 

At  the  trial  of  the  cause  the  court  instructed  the  jury  as 
follows:  ''The  court  instructs  the  jury  that  if  they  believe  that 
the  defendants  have  succeeded  in  proving  adversary  possession, 
and  in  furnishing  prima  facie  evidence  of  its  continuance  for 
fifteen  years  or  more,  it  is  then  incumbent  on  the  plaintiff  to 
show  that  the  continuity  has  been  interrupted  or  broken." 

The  plaintiff  claims  under  the  will  of  his  father,  James  Raby, 
which  is  as  follows: 

"In  the of  God,  amen:  "I,  James  Raby,  of  the  Upper 

parish  of  Nansemond  county,  in  the  State  of  Virginia,  being 
sick  and  in  low  state  of  health,  do  make  and  ordain  this,  my 
last  will  and  testament,  in  manner  and  form  tbllowing,  to  wit: 
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First.  I  give  my  soul  to  God  that  gave,  and  my  body  to  the 
earth,  to  be  buried  in  a  christian-like  manner,  at  the  discretion 
of  ray  executors  hereafter  named,  and  as  to  such  property  as 
God  has  blessed  my  labors  with,  I  give  and  dispose  of  the  same 
in  the  following  manner,  to  wit: 

Item.  I  give  and  bequeath  to  my  son,  Henry  Jimraerson 
Raby,  the  plantation  where  I  now  live ;  also  mt/  cf*  mill  seat  and 
mill ;  the  said  land  contains  fifty  acres  raor  or  less ;  joining 
Wilson  Ellis  and  Amos  Barnes  and  Kedar  Raby;  my  old  gun, 
ray  blacksmith's  tools  allso^  fifty  dollars  in  cash  to  be  raised 
out  of  my  estate,  for  the  purpos  of  schooling  him,  to  him  and 
his  heirs  forever. 

Item.  I  give  and  bequeath  to  my  sone,  Thomas  M.  Raby, 
all  the  remaining  part  of  my  land,  including  the  whole  in  my 
possession,  one  old  gun  and  one  small  one;  allso,  one  hundred 
dollars  to  be  raised  out  of  my  estate,  for  the  purpo5  of  school- 
ing him,  to  him  and  his  heirs. 

Item.  I  give  and  bequeath  to  my  vefew^  Quintin  Raby,  son 
of  Hezekiah  Raby,  the  land  where  his  father  formerly  lived, 
containing  fifty  acres  mor  or  less,  with  this  condition :  if  the 
said  Quintin  Raby  should  happen  to  die  without  a  lawful  heir, 
the  land  to  returns  to  my  son  Thomas  M.  Raby. 

Item.  I  lend  to  my  beloved  wife,  Parmela  Raby,  the  use  of 
my  plantation  and  land,  where  I  now  live,  during  her  natural 
life  or  widowhood ;  all  so,  all  the  remaining  part  of  my  estate, 
.  including  all  my  stock  of  all  kinds,  and  all  my  household  and 
kitchen  furniture,  for  the  purpose  of  raising  my  childrm^  and 
paying  the  above  named  legacfs  to  Henry  J.  Raby  and  Thomas 
M.  Raby  and  my  just  debts;  my  will  and  desire  is  that  after 
the  death  or  marriage  of  my  wife,  Parmela  Raby,  all  the  prop- 
erty that  may  be  found  of  any  kind,  be  equally  divided  be- 
tween my  three  youngest  children,  to-wit:  Thomas  M.  Raby, 
Temple  and  Mediann  Raby,  shere  and  share  alike. 

Item.    My  will  and  desire  is  that  if  either  of  my  sons  should 
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happen  to  die  without  a  lawful the  land  given  them  should 

defend  to  the  other. 

Lastly.  I  nominate  and  appoint  my  friend,  Jethro  Riddick, 
my  soul  executor  to  execute  this  my  last  will,  revoking  all  other 
toUl ;  reiifying  and  confirming  this  to  be  my  last  will. 

In  witness,  I  have  set  my  hand  and  seal  this  16th  day  of 
March,  1829. 

JAMES  RABY.     [Seal.] 

Signed  and  acknowledged  in  the  presents  of — 

JOHN  HARRELL, 
JOHN  KNIGHT, 

his 
EDWARD  M    SAUNDERS." 
mark. 

Other  than  the  will  aforesaid  the  plaintiff  oftered  no  docu- 
mentary evidence. 

The  defendants  traced  their  title  back  to  Rispah  Raby,  the 
widow  of  Hezekiah  Raby,  deceased,  and  by  a  succession  of 
conveyances  down  to  John  T.  Voight  covering  a  period  of 

some  years.     By  reason  of  the  destruction  of  many  of 

the  public  records  of  Nansemond  county,  the  chain  of  title 
under  which  the  defendant,  John  T.  Voight,  claims,  is  some- 
what irregular;  but  in  the  main  the  defects  therein  are  sub- 
stantially cured  by  the  official  certificates  as  to  the  existence 
and  destruction  by  fire  of  some  of  the  deeds  constituting  links 
in  said  chain  of  title,  but  this  is  immaterial,  under  the  peculiar 
circumstances  of  this  case,  as  will  be  seen  in  the  progress  of 
this  opinion.  It  will  be  seen  also,  that  the  plaintifl^  at  the  trial, 
somewhat  departed  from  the  purpose  indicated  in  the  declara- 
tion. He  was  introduced  as  a  witness  on  his  own  behalf  and 
testified  that  he  had  always  claimed  the  land  in  controversy, 
and  had  not  brought  suit  therefor  because  of  his  poverty  or  in- 
ability to  bear  the  expense  of  litigation.  But  this  pretension 
is  cut  up  by  the  roots  by  the  statute,  sec.  2916,  Code  1887, 
which  declares :  *^  No  continual  or  other  claim  upon  or  near  any 
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land  shall  preserve  any  right  of  making  an  entry  or  of  bring- 
ing an  action."  In  the  action  of  ejectment  it  is  incumbent 
upon  the  plaintiff,  and  he  must  make  out  a  legal  and  possessory 
title  to  the  premises  in  controversy,  and  the  defendants*  evi- 
dence  may  be  confined  to  disproving  the  plaintiff's  pretension 
or  rebutting  the  presumptions  which  may  arise  from  his  proofs. 
The  defendant  need  not  offer  any  evidence  of  title  in  himself 
or  of  a  third  person.  It  is  sufficient  if  he  make  it  appear  that 
the  Icjsral  and  possessory  title  is  not  in  the  plaintiff:  for  it  is  the 
rule  that  the  plaintiff  must  recover,  if  at  all,  upon  the  strength 
of  his  own  title,  and  cannot  do  so  by  reason  of  the  weakness 
of  the  defendant's  title ;  the  rule  being  that  possession  gives 
the  defendant  a  right  against  every  person  who  cannot  show  a 
good  title.  Hutchinson's  Land  Titles;  citing  Haldane  v.  Har- 
vey, 4  Burr,  2484;  Wilson  v.  Inloes,  11  Gil.  &  J.,  651 ;  Wiiten 
V.  SL  Clair,  27  W.  Va.,  770. 

This  general  rule  is,  however,  subject  to  important  qualifica- 
tions; as  to  where  the  defendant  has  entered  under  the  title  of 
the  plaintiff,  and  in  subordination  thereto,  as  tenant,  trustee, 
co-parcener,  or  licensee,  he  cannot  set  up  title  in  a  third  person, 
in  opposition  to  that  of  the  plaintiff  under  which  he  entered. 
The  plaintiff  in  the  case  here  not  only  fails  to  show  that  he 
was  entitled  to  the  possession  at  the  time  of  the  institution  of 
this  suit,  but  in  effect  establishes  the  fact  that  he  never  was  at 
any  time  in  possession,  or  entitled  to  possession  of  any  por- 
tion of  the  land  in  controversy.  One  of  the  intermediate 
alienees  of  the  land  in  controversy,  one  Johnson  by  name, 
many  years  ago,  and  while  he  was  the  owner  of  this  land,  be. 
came  embarrassed,  and  in  a  suit  in  equity  by  his  creditors  to 
subject  the  same  to  the  payment  of  his  debts,  J.  R.  Kilby 
was  appointed  commissioner  to  make  sale  of  the  same.  A  sur- 
vey was  had  by  the  county  surveyor  of  Nansemond  county,  in 
order  to  ascertain  the  true  boundaries  and  quantity  of  land 
contained  in  the  premises  in  controversy.  In  making  the  sur- 
vey it  became  necessary  to  establish  the  dividing  line  or  boun- 


Digitized  by 


Google 


804  VoiGHT  V,  Raby  aKd  als. 

Opinion. 

dary  between  the  land  in  question  and  that  devised  by  the  will 
of  James  Raby  to  the  plaintift  below,  Thomas  M.  Raby.  The 
dividing  line  was  run,  and  found  to  be  a  well  marked  and  de- 
fined line.  At  the  running  of  this  line,  which  was  many  years 
ago,  the  plaintiff  below,  Thomas  M,  Raby,  who  is  the  defend- 
ant in  error  here,  was  present,  acquiesced  in  the  running  of 
said  line,  making  no  objection  thereto.  This  effectually  over- 
turns the  claim  attempted  to  be  set  up  at  the  trial,  that  the 
land  in  controversy  is  part  of  the  James  Raby  tract  devised  by 
his  will  aforesaid. 

It  is  true  that  at  the  trial  the  plaintiff  introduced  several 
witnesses,  some  of  them  very  aged  persons,  who  testified  in 
substance  that  they  had  known  the  land  in  controversy  for 
many  years,  and  had  always  understood  it  to  be  the  James 
Raby  laud;  but  neither  of  these  witnesses  professed  to  know 
the  lines  and  boundary  of  the  land  in  controversy,  or  had  been 
so  related  to  it  as  to  have  any  peculiar  knowledge  in  respect 
thereto.     Their  testimony, 'therefore,  is  worth  but  little,  if  any- 
thing.    Much  more  might  be  said  in  respect  to  the  utter  want 
of  merit  in   the   claim   asserted   by  the  defendant  in  error, 
Thomas  M.  Raby.     Perhaps  no  case  was  ever  presented  more 
utterly  barren  of  merit  as  the  claim  thus  asserted.     Suflice  it 
to  say  that  in  no  possible  view  can  the  judgment  of  the  court 
below  be  sustained.     We  are,  therefore,  of  opinion  to  reverse 
said  judgment,  set  aside  the  verdict  of  the  jury,  and  remand 
the  cause  to  the  said  circuit  court  of  Nansemond  county  for  a 
new  trial  to  be  had  therein  in  accordance  with  the  views  ex- 
pressed in  this  opinion. 

Judgment  reversed. 
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WiTz,  Beidler  &  Co.  v.  Mullin's  Personal  Representative. 

Decejibbe  20th,  1894. 

1.  Equitable  Relief — Breach  of  contract, — A  claim  for  damages  for  a  breach 

of  contract  to  do  some  collateral  thing,  is  not  a  fit  subject  for  the  juris- 
diction of  a  court  of  equity. 

2.  Idem — Truft  deed— Remedy.— Where  suit  is  brought  to  enforce  a  deed  of 

trust  whereby  are  secured  "  all  the  debts  and  liabilities  of  certain  firms 
and  of  the  individuals  composing  them ' ' :  h^ld^  no  claim  merely  sound- 
ing in  damages  for  breach  of  contract  to  deliver  shares  of  stock,  ought 
to  be  taken  cognizance  of  by  a  court  of  equity,  but  the  claimants  should 
be  left  to  their  remedy  at  law. 

3.  Cases  Compared. — Nagle  v.  Newton,  22  Gratt,  814,  and  Campbell  v.  Rust, 

80  Ya.,  653,  compared  with  and  distinguished  from  the  case  at  bar. 

Appeal  from  decree  of  circuit  courtof  Shenandoah  county, 
rendered  April  6, 1892,  in  a  chancery  cause  styled  H.  K.  Antrim 
and  wife  against  D.  F.  Kagey  and  others.  The  decree  being 
adverse  to  the  defendants,  Witz,  Beidler  &  Co.  and  others,  they 
appealed.     Opinion  states  the  case. 

jR.  T.  Barton  and  Walton  ^  Walton^  for  appellants. 

M.  McCormick  and  S.  S.  Turnery  for  appellees. 

Lewis,  P.,  clelivered  the  opinion  of  the  court. 

The  only  question  we  deem  it  necessary  to  consider  is, 
whether  the  circuit  court,  sitting  as  a  court  of  equity,  had  ju- 
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risdiction  to  pass  upon  so  much  of  **the  Mullin  claim"  as  is 
involved  in  this  appeal.  That  claim  consisted  of  three  items, 
viz.:  (1)  Board  bill,  $125;  (2)  promissory  note,  $5,566  69; 
and  (8)  "the  value  of  two  hundred  and  fifty  shares  of  the  Val- 
ley Land  and  Improvement  Company,  $25,000."  The  contro- 
versy in  this  court  extends  only  to  the  latter  item. 

It  is  conceded  that  the  claim  as  respects  this  item  sounds  in 
damages.  It  grows  out  of  an  alleged  breach  of  contract  on 
the  part  of  Kagey  and  Marshall  to  deliver  to  Mullin  250  shares 
of  stock  in  the  said  company,  which  contract  was  evidenced 
by  writing. 

It  is  certainly  a  proposition  not  to  be  disputed,  that  a  claim 
to  damages  for  a  breach  of  contract,  merely  sounding  in  dam- 
ages, is  not  a  tit  subject  for  the  jurisdiction  of  a  court  of  equity. 
It  is  contended,  however,  by  the  appellee  that  it  was  com- 
petent for  the  circuit  court  to  take  cognizance  of  the  claim  to 
grant  relief  by  way  of  damages,  because  such  relief  is  merely 
incidental  to  the  main  object  of  the  bill ;  and  Nagle  v.  Neicion^ 
22  Gratt,  814,  and  Campbell  v.  Bust,  85  Va.,  653,  are  relied 
upon  in  this  connection.  In  those  cases  it  was  held  to  be  the 
settled  doctrine  that  when  a  court  of  equity  has  jurisdiction  of 
the  case,  and  it  is  a  case  proper  for  specific  performance,  such 
court  may,  as  ancillary  to  specific  performance,  decree  com- 
pensation or  damages.  But  the  present  is  not  a  case  of  that 
sort.  The  object  of  the  suit  was  the  administration  of  a  trust 
fund;  in  other  words,  to  enforce  a  deed  of  trust,  in  respect  to 
which  only  those  persons  secured  in  the  deed  were  interested. 

That  deed  was  executed  in  December,  1890,  by  D.  F.  Kagey 
&  Co.  and  by  S.  W.  Miller  &  Co.,  and  secures  all  "the  debts 
and  liabilities"  of  those  firms  and  of  the  individuals  compos- 
ing them,  many  of  which  debts  are  specifically  mentioned  in 
the  deed.  No. mention  is  made  of  any  claim  merely  sounding 
in  damages;  and  we  find  nothing  in  the  deed,  a  copy  of  which 
is  exhibited  with  the  bill,  to  warrant  the  conclusion  that  any 
such  claim  was  intended  to  be  secured.     The  term  Vliabili- 
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ties"  was  evidently  used  synonymously  with  "debts;"  for 
after  specifically  mentioning  many  debts,  it  was  added :  "  and 
all  other  debts  or  liabilities  of  D.  F.  Kagey  and  J.  W.  Miller, 
individually  and  as  partners,  &c.,  without  any  preference  or 
priority  to  any  of  the  debts  hereinbefore  set  forth  or  referred 
to,"  &c. ;  and  then  after  providing  that  the  trustees  in  the  deed 
should  settle  their  accounts  every  six  months  before  a  commis- 
sioner or  commissioners  of  accounts,  there  follows  a  provision 
requiring  notice  of  the  time  and  place  of  such  settlements  to 
be  given  to  all  '*  creditors  above  referred  to";  thus  showing 
that  only  "'creditors"  were  intended  to  be  secured,  and  not 
those  having  a  right  to  sue  to  recover  damages  for  an  alleged 
breach  ot  a  contract  to  do  some  collateral  thing,  as  to  deliver 
shares  of  stock.  Webster  defines  "creditor"  as  "one  who 
credits,  believes,  or  trusts ;  one  who  gives  credit  in  business 
matters;  and  hence,  one  to  whom  money  is  due." 

We  are  constrained,  therefore,  to  hold  that  the  third  item 
in  the  claim  before  mentioned,  was  not  secured  by  the  deed  of 
trust,  and  hence  that  the  circuit  court,  sitting  as  a  court  of 
equity,  ought  not  to  have  taken  cognizance  of  it;  but  ought 
to  have  left  the  parties  to  their  remedy  at  law.  Until  a  judg- 
ment is  obtained,  the  relation  of  debtor  and  creditor  cannot 
be  said  to  exist;  and  when  a  judgment  shall  have  been  ob- 
tained, it  can  then  be  set  up  in  the  present  suit.  Paxion  v. 
Bich,  86  Va.,  378,  382. 

It  need  only  be  added  that  the  fact  that  objection  to  the  juris- 
diction was  not  made  in  the  court  below  does  not  affect  the  ap- 
pellants' right  to  raise  the  objection  in  this  court,  the  matter  in 
controversy  not  being  proper  for  any  court  of  equity;  and  in 
such  a  case  objection  to  the  jurisdiction  may  be  made  at  the 
hearing,  or  even  for  the  first  time  in  the  appellate  court.  Green 
^  Suttle  V.  Massie,  21  Gratt.,  356;  Buffalo  v.  Town  of  Pocahon- 
tas, 86  Va.,  222,  225. 

It  follows  that  the  court  below  erred  in  refusing  leave  to  the 
appellants  to  file  a  bill  of  review  (although  the  jurisdictional 
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question  was  not  specifically  raised  in  the  bill  of  review),  and 
that  the  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 
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Bicfimonft. 

Alexander  v.  Commonwealth. 

December  20th,  1894. 
Absent,  Lacy  and  Fauntleroy,  JJ. 

1.  Criminal  Procebdinos — Joinder  of  offences, — Where  several  articles  are 

stolen  at  one  time  and  place,  the  stealing  is  regarded  as  one  transaction 
and  may  be  charged  in  a  single  count,  though  the  articles  belong  to 
different  i)ersons. 

2.  Idem — Not  a  felony. — Where  at  the  trial  of  an  indictment  for  larceny  the 

evidence  shows  that  the  aggregate  value  of  the  property  stolen  was  less 
than  fifty  dollars,  a  conviction  for  a  felony  is  erroneous. 

Error  to  judgment  of  county  court  of  Clarke  eonnty  to  which 
the  judge  of  the  circuit  court  of  said  county  denied  a  writ  of 
error,  at  the  trial  of  an  indictment  against  one  Alexander  for 
larceny.  The  jury  found  a  verdict  of  guilty  and  fixed  the  term 
of  his  imprisonment  in  the  penitentiary  at  five  years.  Opinion 
states  the  case. 

Blackburn  ^  Smithy  for  plaintiff  in  error. 

Attorney- General  B.  Taylor  Scatty  for  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

Alexander,  the  plaintiff  in  error,  was  indicted  in  the  county 
court  of  Clarke  county  for  larceny.     The  indictment  contains 
Vol.  xc— 102 


Digitized  by 


Google 


810  Alexander  v.  Commonwealth. 

Opinion. 

a  single  count,  and  charges  that  the  accused  "  on  the  28th  day 
of  October,  1893,  in  the  said  county,  two  hogs  of  the  value  of 
$15  62  each,  and  two  hogs  ot  the  value  of  $10  each,  the  goods 
and  chattels  of  J.  Frank  Galloway,  and  two  hogs  of  the  value 
of  $15  each,  the  goods  and  chattels  of  Aaron  Price,  then  and 
there  being,  feloniously  did  steal,  take  and  carry  away,"  etc. 
A  motion  by  the  prisoner  to  quash  the  indictment  was  over- 
ruled, and  having  been  put  upon  his  trial,  he  was  found  guilty, 
and  sentenced,  in  accordance  with  the  verdict,  to  five  years' 
confinement  in  the  penitentiary. 

There  are  two  assignments  of  error,  viz. :  (1)  That  the  trial 
court  erred  in  overruling  the  motion  to  quash  the  indictment; 
and  (2)  in  afterwards  overruling  the  motion  for  a  new  trial. 

It  is  contended,  in  support  of  the  first  assignment,  that  the 
indictment  is  bad  for  duplicity,  in  that  it  charges  in  one  count 
not  only  two  oifences,  but  offences  of  different  grades,  viz.,  a 
felony  and  a  misdemeanor.  But  this  is  a  mistaken  view.  The 
authorities  are  abundant  in  support  of  the  contention  of  the 
attorney-general  that  where  several  articles  of  property  are 
stolen  at  the  same  time  and  place,  though  the  stolen  goods  be- 
long to  different  persons,  the  stealing  is  regarded  as  one  trans- 
action, and,  therefore,  as  one  offence,  which  may  be  charged 
in  a  single  count.  Hence,  whether  in  a  case  like  the  present, 
the  indictment  is  double,  depends  upon  whether  it  charges 
more  than  one  larceny,  or  taking,  and  not  on  the  number  of 
articles  taken,  nor  their  ownership. 

Lord  Hale  lays  it  down  that  if  a  thief  at  the  same  time 
steals  goods  of  A  to  the  value  of  six-pence,  goods  of  B  to  the 
value  of  six-pence,  and  goods  of  0  to  the  value  of  six-pence, 
being  perchance  in  one  bundle,  or  upon  a  table,  or  in  one  shop, 
this  is  grand  larceny,  at  common  law,  because  it  is  one  entire 
felony  done  at  the  same  time,  though  the  persons  had  several 
properties,  and  therefore  if  in  one  indictment  they  make  grand 
larceny.     1  Hale,  P.  C,  531. 

In  the  12th  volume  of  the  Am.  &  Eng.  Encyclopaedia  of 
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Law  (p.  826),  where  the  subject  is  discussed  and  many  of  the 
cases  are  collected,  it  is  said  that  while  an  indictment  is  bad 
for  duplicity  if  it  charges  two  or  more  offences  in  a  single 
count,  it  is  not  duplicity  to  charge  in  one  count  the  larceny  of 
the  goods  of  several  different  owners  taken  at  the  same  time, 
though  the  value  and  owner  of  each  article  must  be  specifically 
set  forth. 

So,  in  conformity  with  this  rule,  it  was  said  in  Sprouse^s 
CasCy  81  Va.,  374,  that  a  man  may  be  indicted  in  one  count  for 
the  battery  of  two  or  more  persons  at  the  same  time,  or  for  a 
libel  upon  two  or  more  persons  when  the  publication  is  one 
single  act.  And  in  Early's  Case^  86  Va.,  921,  it  was  recog- 
nized as  an  established  rule  of  pleading,  as  well  in  criminal  as 
civil  cases,  that  no  matters,  however  multifarious,  will  operate 
to  make  a  pleading  double,  that  together  constitute  but  one 
connected  charge,  or  one  transaction. 

Now,  in  the  present  case  the  indictment  charges  a  larceny 
of  six  hogs;  four  the  property  of  one  Galloway,  the  other  two 
the  property  of  one  Price ;  and  upon  the  face  of  the  indictment 
it  was  all  one  united  and  continuous  act,  or  one  transaction, 
and,  therefore,  one  offence,  although  the  hogs  alleged  to 
have  been  stolen  belonged  to  different  persons;  and  the 
names  of  the  owners  and  the  value  of  the  hogs,  repectively, 
are  specifically  set  forth.  We  are  constrained,  therefore,  to 
hold  that  the  indictment  is  good,  and  that  the  motion  to  quash 
on  the  ground  of  duplicity  was  rightly  overruled. 

But  on  the  second  point  made  in  the  i»etition  for  the  writ  of 
error,  it  is  equally  clear  that  the  case  is  with  the  accused  ;  that 
is  to  say  that  the  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  not  warranted  by  the  evidence,  ought  to  have 
been  granted.  The  evidence,  viewed  in  the  most  favorable 
light  possible  for  the  prosecution,  cannot  be  fairly  said  to  show 
the  larceny  of  more  than  two  of  the  six  hogs  mentioned  in 
the  indictment,  and  as  the  aggregate  value  of  those  two  is  less 
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than  fifty  dollars,  the  conviction  of  the  accused  of  a  felony 
cannot  be  sustained. 

The  judgment  must,  therefore,  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 


Judgment  reversed. 


Digitized  by 


Google 


Ronald  and  Wife  v.  Bank  op  Princeton.  813 

Syllabus — ^Statement. 


Ronald  and  Wife  v.  Bank  of  Princeton, 

December  20th,  1894. 

1.  Negotiable  Notes — Failure  of  purpose — Case  at  bar. — ^The  bill  avers  that 

the  note  was  delivered  for  one  purpose  and  without  the  parties*  consent, 
was  used  for  a  difiTerent  purpose,  and  that  Solenherger  v.  Gilbert,  86  Va. , 
778,  rules  the  case  :  Held  :  The  averment  of  fact  is  not  sustained  by  the 
proof. 

2.  Chancery  Practice — Irregularities —  Waiver, — A  consent  submission  of  a 

cause  for  hearing  is  a  waiver  of  irregularities  at  rules. 

3.  Appellate  Court — Too  late. — Where  for  the  first  time  the  point  is  raised 

in  this  court  that  a  promise  in  the  note  to  pay,  in  case  of  a  suit,  five  per 
cent  collection  fees  and  fifty  dollars  attorney's  fee,  is  an  unenforceable 
penalty  within  the  ruling  of  Rixey  v.  Pearre,  89  Va.,  113 :  Held  :  Too 
late  now  to  raise  the  point. 

4.  Destruction  of  Negotiability — Case  ai    bar. — Conceding  that  such  a 

promise  might  destroy  the  negotiability  of  the  note,  yet  the  averment 
that  the  note  was  delivered  for  the  sole  purpose  of  being  discounted,  not 
having  been  proved :  held,  such  concession  would  avail  the  appellants 
nothing. 

Appeal  from  decree  of  the  judge  of  circuit  court  of  Mont- 
gomerj  county,  rendered  in  vacation  June  29,  1891,  in  a  chan- 
cery cause  wherein  Mrs.  Sallie  A.  Ronald  and  her  husband, 
Charles  A.  Ronald,  were  complainants  and  the  Bank  of  Prince- 
ton and  another  were  defendants.  The  decree  being  adverse 
to  the  complainants  they  appealed.     Opinion  states  the  case. 

G.  W.  ^  L.  C.  Hansbroagh^  for  appellants. 

Phlegar  ^  Johnson^  for  appellees. 
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Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  for  an  injunction  to  prohibit  the  sale  of  cer- 
tain real  estate  under  a  deed  of  trust,  which  was  given  to  se- 
cure to  the  Bank  of  Princeton  a  note  for  $950,  made  by  Charles 
A.  Ronald  payable  to  the  order  of  Sallie  A.  Ronald,  and  en- 
dorsed by  her. 

The  bill  states  that  Charles  A.  Ronald  was  indebted  to  one 
Spindle,  and  that  the  note  was  placed  in  his  hands,  for  the  sole 
purpose  of  being  discounted  by  the  bank,  and  the  proceeds 
applied  to  the  satisfaction  of  the  Spindle  debt,  and  that  the 
sum  of  $147  was  thereupon  paid  by  Spindle  to  the  complain- 
ants (Ronald  and  wife) — the  debt  being  that  much  less  than 
the  amount  of  the  note.  The  bill  then  states  that  the  com- 
plainants supposed  the  note  had  been  discounted,  but  that 
Spindle,  instead  of  having  it  discounted,  had,  without  the 
knowledge  or  consent  of  the  complainants,  deposited  it  with 
the  bank  as  collateral,  and  that  the  trustee  in  the  deed  of  trust 
had  advertised  the  trust  property  (which  is  the  separate  estate 
of  the  female  complainant)  for  sale. 

An  injunction,  according  to  the  prayer  of  the  bill,  was 
awarded,  which  was  afterwards  dissolved  by  the  decree  com- 
plained of 

The  appellants  contend  that  the  case  is  ruled  by  Solenberger 
V.  Gilbert,  86  Va.,  778,  where  it  was  held  that  a  note  delivered 
for  one  purpose  could  not  be  validly  used,  without  the  consent 
of  the  parties,  for  another  and  different  purpose ;  and  such  a 
case  is  alleged  in  the  bill  in  the  present  case ;  but  the  case  as 
thus  stated  is  not  established  by  proof.  The  record  shows  that 
the  note  was  used  by  Spindle  as  collateral,  but  the  averment  that 
it  was  originally  delivered  for  the  sole  purpose  of  being  dis- 
counted is  not  proved.  The  note  itself  does  not  show  it,  and 
the  deed  of  trust,  though  given  ''  to  secure  the  bank,"  does  not 
show  it,  for  noji  constat  it  was  not  given  to  strengthen  the  col- 
lateral. 
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It  is  assigned  as  error  that  the  circuit  court  erred  in  over- 
ruling the  plaintiflF's  exceptions  to  the  answer  of  the  bank,  on 
the  ground,  among  others,  that  no  notice  is  taken  in  the  an- 
swer of  the  allegation  in  the  bill "  that  the  trust  deed  was  exe- 
cuted to  secure  the  no.te  only  in  the  event  that  it  should  be 
discounted  by  the  bank."  But  the  answer  distinctly  avers  that 
*'  respondent  knows  nothing  of  the  matters  alleged  in  the  bill 
as  occurring  or  existing  between  the  complainants  and  Spindle, 
and  does  not  admit  any  of  the  equities  alleged  in  the  bill,"^ 
which  is  a  sufficient  answer  to  the  appellants'  obj^tion  on  this 
point. 

They  also  insist  that  the  proceedings  at  rules  were  irregular; 
but  the  record  states  that  "  the  cause  was  regularly  matured  at 
rules  and  set  for  hearing,"  and,  further,  that  it  was  submitted 
for  hearing  by  consent,  which  cured  all  previous  irregularities, 
if  any  there  were. 

The  note  contains  a  collateral  promise  to  pay  in  addition  ta 
the  amount  of  the  note,  in  the  event  of  a  suit  thereon,  five  per 
cent  collection  fees  and  fifty  dollars  attorney's  fee  in  addition 
to  the  attorney's  fee  taxed  or  allowed  by  law ;  and  it  is  con- 
tended that  this  provision  brings  the  case  within  the  ruling 
in  jRixei/  v.  Pearre,  89  Va.,  113,  where  a  similar  stipulation  in 
a  note  was  held  to  be  a  penalty,  and  as  such  not  entorceable. 
But  no  such  point  was  made  in  the  court  below,  and  it  is  now 
too  late  to  raise  it. 

It  is  also  contended  that  such  a  provision  destroys  the  nego- 
tiability of  the  note;  but  if  this  were  conceded,  the  concession 
would  not  help  the  appellants'  case,  since,  as  already  stated,  the 
allegation  in  the  bill  that  the  note  was  made  and  delivered  for 
the  sole  purpose  of  being  discounted  is  not  established  by  proof; 
and  the  onus  was  on  the  appellants  to  prove  it. 

The  result  ot  these  views  is  that  the  decree  must  be  affirmed. 

Decree  affirmed. 
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SwANN,   Ex'OR   V.    HoUSMAN    &   ALS. 
•  December  20th,  1894. 

Absent,  Lacy,  J. 

1.  Wills — Revocation— Case  at  bar. — An  executor  filed  his  bill  to  have  his 

testator's  will  construed,  and  submitted  a  writing  executed  by  the  latter, 
to  wit :  "  $i,000.  This  article  is  to  signify  that  if  Elliott  Smith  survive 
me,  I  bequeath  him  one  thousand  dollars  of  my  property,  free  from  any 
lien  or  incumbrance.  To  the  above  bequest  I  herewith  set  my  hand 
and  seal  this  first  day  of  June,  1888.  (Signed)  Henry  E.  Smith.  [SeaL]" 
Afterwards  the  testator  made  a  will,  dated  December  2,  1889,  disposing 
of  his  entire  estate,  and  containing  no  reference  to  said  writing  or  to 
Elliott  Smith,  which  was  duly  probated :  Held  :  Said  writing  was  not  a 
contract,  but  was  a  will,  and  was  revoked  by  the  subsequent  testament. 

2.  Idem — Contract — Evidence. — One  may  contract  to  make  a  provision  for 

another  by  will ;  but  the  evidence  must  be  clear  and  convincing. 

3.  Wftnesses — Competency, — The  widow  of  the  testator  held  incompetent  to 

prove  such  contract  and  to  establish  the  debt  against  the  estate  of  her 
late  husband. 

4.  Personal   Representatives — Appeal — Individual   grievance. — It  is  well 

settled  that  where  an  executor,  as  suchf  appeals  from  a  decree  which 
does  not  aggrieve  the  estate,  the  question  cannot  be  considered  whether 
he  is  aggrieved  as  an  individual. 

5.  Decedent's  DEsm— Personalty — Realty. — The  personal  estate  being  the 

primary  fund  for  paying  decedent's  debts,  it  will  not  be  exonerated  by 
a  charge  on  the  realty,  without  plain  intent  to  that  effect. 

Appeal  frora  decree  of  circuit  court  of  Botetourt  county, 
rendered  October  30, 1891,  in  a  chancery  cause  wherein  George 
Swann,  as  executor  of  Henry  E.  Smith,  was  complainant,  and 
Louis  Housman,  Jr.,  and  others  were  defendants.      The  decree 
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being  adverse  to  the  complainant,  as  such  executor,  he  ap- 
pealed.    Opinion  states  the  case. 

Benjamin  Haden^  for  appellant. 

C  M.  Lunsford,  for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

On  the  first  day  of  June,  1888,  Henry  E.  Smith  executed  the 
following  paper,  to  wit:  '* $1,000.  This  article  is  to  signify 
that  if  Elliott  Smith  survive  me,  I  bequeath  him  one  thousand 
dollars  of  my  property,  free  from  any  lien  or  incumbrance. 
To  the  above  bequest  I  hereunto  set  my  hand  and  seal  the  first 
day  of  eTune,  1888.     (Signed)     Henry  E.  Smith.     [Seal]." 

Elliott  Smith  was  an  orphan  boy,  between  seven  and  eight 
years  of  age,  at  the  time  of  the  execution  of  this  paper,  and  a 
member  of  Henry  E.  Smith's  family. 

On  the  second  day  of  December,  1889,  Henry  E.  Smith  exe- 
cuted a  will  whereby  he  disposed  of  his  entire  estate,  real  and 
personal,  without  in  any  way  referring  either  to  Elliott  Smith 
or  to  the  paper  just  mentioned.  He  died  in  February,  1891, 
soon  afler  which  his  will  was  duly  admitted  to  probate.  The 
bill  was  filed  by  the  executor  for  a  construction  of  the  will  and 
an  administration  of  the  estate;  and  the  first  question  to  be 
determined  is  as  to  the  nature  and  effect  of  the  paper  writing 
of  June  1,  1888.  By  the  decree  complained  of  the  circuit 
court  adjudged  it  to  be  a  valid  contract,  to  be  treated  as  though 
it  were  a  general  pecuniary  legacy  in  the  testator's  last  will 
and  testament. 

Upon  careful  consideration  we  are  unable  to  concur  in  this 
view.  There  is  no  element  of  contract  about  it;  and  the  evi- 
dence returned  by  the  master  with  his  report  fails  to  establish 
a  contract.  The  paper  was  evidently  intended  as  a  will,  which 
was  revoked  b}'  the  subsequent  incompatible  will  disposing  of 
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the  whole  estate.  The  only  evidence  on  the  subject  of  the 
alleged  contract  is  the  deposition  of  an  illiterate  woman,  who 
says  she  heard  the  testator  remark  to  his  wife  that  if  she  would 
*' fetch  the  child  back,  he  would  will  him  a  thousand  dollars." 
The  child,  it  seems,  had  been  taken  care  of  by  the  testator 
from  its  infancy,  and  shortly  before  the  Ist  of  June,  1888,  Mrs. 
Smith  left  his  house,  and  took  the  child  with  her  to  an  adjoin- 
ing county.  It  was  to  induce  her  to  return  it  that  his  promise 
to  leave  it  a  sum  of  money  was  made.  But  it  is  not  shown 
that  she  was  authorized  to  contract  for  the  child,  or  that  she 
had  any  legal  control  over  it.  It  seems,  moreover,  that  the 
testator,  after  writing  the  paper,  put  it  in  a  Bible  in  the  house, 
and  told  his  wife  to  take  care  of  it  till  his  death. 

What  afterwards  became  of  the  child  does  not  appear,  and 
the  evidence  as  to  the  value  of  its  services  is  extremely  weak. 
It  is  true  the  widow  was  examined  as  a  witness  in  support  of 
the  theory  of  a  contract  founded  on  valuable  consideration, 
but  her  competency  as  a  witness  was  objected  to,  and  the  ob- 
jection was  unquestionably  well  founded,  although  the  cover- 
ture had  ended.  1  Qreenl.  Ev.,  sec.  337;  William  ^  Mary  Col- 
lege V.  Powell,  12  Gratt.,  372;  Smith  v.  Bradford,  76  Va.,  758. 

That  a  person  may  make  a  valid  contract  to  make  provision 
for  another  by  will  is  not  disputed ;  but,  as  was  held  in  Rice  v. 
HartmaVj  84  Va.,  251,  the  evidence  to  establish  such  a  contract 
must  be  clear  and  convincing. 

The  next  question  relates  to  the  Beale  debt.  This  debt 
amounted  to  something  over  sixteen  hundred  dollars,  and  was 
evidenced  by  bond,  payable  to  the  testator.  About  one-half 
of  this  debt  was  assigned  by  the  testator  in  his  lifetime  to 
Swann,  and  for  the  residue,  which  Swann  collected,  the  con- 
tention is  that  Swann  agreed  to  pay  the  testator  an  annuit}-  of 
jfl68  13  during  his  life.  The  circuit  court,  however,  refused 
to  credit  Swann  with  the  residue  of  the  debt,  but  charged  him 
with  it  as  executor  of  Smith.  This  branch  of  the  decree  was 
especially  assailed  in  the  argument  at  the  bar;  but  as  the  ap- 
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peal  from  the  decree  was  taken  by  Swann  in  his  representative 
capacity  (i.  e.,  as  executor),  and  as  the  estate  is  not  aggrieved, 
the  question  whether  he  is  aggrieved  in  his  individual  capacity 
cannot  be  considered.  That  a  decree,  though  erroneous,  will 
not  be  disturbed  at  the  instance  of  an  appellant  not  prejudiced 
thereby,  is  a  proposition  too  well  settled  in  this  State  to  re- 
quire the  citation  of  authority. 

The  next  and  last  question  discussed  at  the  bar  is  whether 
the  real  estate  devised  by  the  residuary  clause  of  the  will 
should  be  subjected  for  the  payment  of  debts  before  calling  for 
contribution  from  the  specitic  legacies. 

The  well  settled  general  rule  is  that  the  personal  estate  is  the 
natural  and  primary  fund  for  the  payment  of  debts,  and  must 
first  be  exhausted  before  the  real  estate  can  be  made  liable^ 
nor  will  it  be  exonerated  by  a  charge  on  the  real  estate,  unless 
there  be  expressed  words,  or  a  plain  intent,  in  the  will  to  make 
such  exoneration. 

In  the  present  case  no  such  intent  appears,  and  the  case  is, 
therefore,  governed  by  the  general  rule. 

HiNTON,  J.,  dissented. 

Decree  affirmed  in  part  and  reversed  in  part. 
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Barker  v.  Commonwealth. 

December  20th,  1894. 

1.  Criminal  Proceedings — Seduction — Evidence, — At  trial  for  feloniotis  se- 

duction, held,  the  character  of  the  house — whether  of  ill  or  good  re- 
pute— where  prosecutrix  resided  prior  to  her  alleged  seduction,  may  be 
proved  by  evidence  of  particular  facts,  not  the  conclusions  of  the  wit- 
ness, and  not  by  general  reputation. 

2.  Idem — Compromise — Instrudiona. — At  such  trial  the  jury  were  instructed 

that  no  compromise  between  the  parties,  or  any  one  else,  could  bar  the 
prosecution  :  Held  :  No  error ;  nor  is  an  instruction  in  the  language  of 
the  statute,  Code,  §  3677. 

3.  Idem — Duty  of  jury — Instruction. — It  being  no  more  the  duty  of  the  jury 

to  endeavor  to  acquit  than  to  convict,  an  instruction  that  the  jury  should 
endeavor  to  reconcile  all  the  evidence  with  the  presumption  of  the  in- 
nocence of  the  accused  :  field:  properly  denied. 

4.  Idem — CliastUy — Burden  of  proof — In  a  prosecution  for  felonious  seduc- 

tion, the  chastity  of  the  prosecutrix  is  presumed  by  the  law,  and  the 
burden  of  impeaching  it  lies  on  the  accused. 

5.  Idem —  Venire  facias. — ^The  jury  for  the  trial  of  a  felony  must  be  brought 

in  under  a  writ  of  venire  facias,  and  the  feilure  of  the  record  to  show 
that  fact :  held :  reversible  error.     Myers  v.  Commonwealth,  ante  p.  785, 

6.  Qacere  as  to  the  extent  to  which  the  testimony  of  the  prosecutrix  must 

be  supported  by  other  evidence  under  Code,  1 3679,  in  order  to  sustain 
conviction  of  accused.    Hausenflucl^s  Case,  85  Va.,  802. 

Error  to  judgment  of  county  court  of  Henry  county,  pro- 
nounced i^"overaber  22,  1892,  in  a  prosecution  against  the 
plaintiff  in  error  for  seduction;  a  writ  of  error  having  been 
refused  by  the  judge  of  the  circuit  court  of  that  county. 
Opinion  states  the  case. 
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S.  A.  Anderson  and  W.  H.  Gravely,  for  plaintiff  in  error. 

Attorney- General  R.  Taylor  Scott ^  for  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  prisoner  was  indicted  and  convicted,  under  section  3677 
of  the  Code,  for  the  seduction,  under  promise  of  marriage,  of 
the  prosecutrix,  an  unmarried  female  of  previous  chaste  char- 
acter. I^'umerous  exceptions  were  taken  to  rulings  of  the  court 
during  the  progress  of  the  trial,  which,  so  far  as  it  is  necessary 
to  notice  them,  will  be  considered  in  the  order  in  which  they 
are  presented. 

1.  The  first  relates  to  the  exclusion  of  evidence  offered  by 
the  defendant  to  show  the  character  of  the  house — whether  as 
a  house  of  ill  or  good  repute — atwhi3h  the  prosecutrix  resided 
prior  to  her  alleged  seduction.  It  is  contended  that  the  evi- 
dence ought  to  have  been  received  as  relevant  to  the  question 
of  the  previous  chaste  character  of  the  prosecutrix,  which  was 
directly  in  issue.  But  we  are  of  opinion  that  the  character  of 
the  house  could  not  be  shown  by  general  reputation,  but  only 
by  proof  of  particular  facts.     Kenyon  v.  People,  26  N.  Y.,  203. 

2.  At  a  subsequent  stage  of  the  trial  a  witness  for  the  de- 
fendant was  asked  to  state  to  the  jury  from  facts  within  his 
own  knowledge  whether  the  house  was  "  a  bawdy  house  or  a 
house  of  respectability,"  whereupon  the  attorney  for  the  com- 
monwealth objected,  and  the  court  sustained  the  objection,  but 
said  the  witness  might  be  asked  to  state  whether  any  one 
visited  the  prosecutrix  at  her  mother's  home,  or  anywhere  else, 
for  the  purpose  of  prostitution  or  lewdness.  Counsel  for  the 
prisoner  declined  to  ask  the  latter  question,  and  excepted  to 
the  ruling  of  the  court.  We  are  of  opinion  that  the  exception 
is  not  well  taken.  The  first  question  was  altogether  too  gene- 
ral. The  witness  ought  to  have  been  asked  to  state  facts,  and 
not  his  own  conclusions. 
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8.  The  subject  of  the  next  assignment  of  error  is  the  action 
of  the  court  in  instructing  the  jury  that  no  compromise  be- 
tween the  prosecutrix  and  the  prisoner,  or  any  one  eisjie,  could 
bar  a  prosecution  by  the  commonwealth  for  the  crime  charged 
in  the  indictment.  There  was  no  error  in  this  instruction. 
State  V.  Deitricky  51  Iowa,  467. 

4.  The  court  also  instructed  the  jury  that  if  they  believed 
from  the  evidence  beyond  a  reasonable  doubt  that  the  prose- 
cutrix was  an  unmarried  female  of  previous  chaste  character 
at  the  time  of  her  alleged  seduction,  and  that  she  was  seduced 
by  the  prisoner  by  having  illicit  connection  with  her  under 
promise  of  marriage,  they  should  find  him  guilty.  This  in- 
struction is  substantially  in  the  language  of  the  statute,  and 
propounds  the  law  correctly.  Illicit  connection  accomplished 
by  means  of  a  promise  to  marry,  in  a  case  like  the  present, 
constitutes  the  oflfence  charged  in  the  indictment,  and  made 
punishable  by  the  statute.  Kenyan  v.  People^  26  N.  Y.,  203; 
Boyce  v.  People,  55  /rf.,  644;  State  v.  Heatherton,  60  Iowa,  175. 

5.  Among  the  instructions  offered  by  the  prisoner  was  the 
following,  viz. :  "  The  court  instructs  the  jury  that  the  pris- 
oner comes  to  trial  presumed  to  be  innocent,  and  this  presump- 
tion extends  to  the  close  of  the  trial ;  and  the  jury  should  en- 
deavor to  reconcile  all  the  evidence  with  this  presumption."  In 
lieu  of  this  the  court  instructed  the  jury  that  *'  the  prisoner 
comes  to  trial  presumed  to  be  innocent,  and  this  presumption 
continues  until  it  is  rebutted  by  the  commonwealth  beyond  a 
reasonable  doubt;  and  the  jury  cannot  convict  unless  they  can 
reconcile  from  the  evidence  the  guilt  of  the  prisoner  with  all 
the  necessary  allegations  of  the  indictment." 

There  was  no  error  in  this  ruling.  The  instruction  offered 
by  the  prisoner  was  calculated  to  mislead  the  jury.  It  was  the 
duty  of  the  jury  to  weigh  the  evidence  carefully,  and  to  pass 
upon  it  dispassionately,  and  to  give  the  prisoner  the  benefit  of 
any  reasonable  doubt;  but  it  was  no  more  their  dut\-  to  en- 
deavor to  acquit  him  than  to  convict  him. 
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6.  Nor  was  there  prejudicial  error  in  giving,  in  lieu  of  an- 
other instruction  offered  by  the  prisoner,  the  following  instruc- 
tion, viz. :  "  Although  the  jury  may  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  prisoner  had  illicit  connec- 
tion with  the  prosecutrix  under  promise  of  marriage,  and  may 
have  thought  at  the  time  that  she  was  a  female  of  previous 
chaste  character,  yet  they  must  find  him  not  guilty  if  they  be- 
lieve she  was  unchaste  at  the  time  of  said  seduction." 

It  was  argued  at  the  bar  in  this  connection,  that  it  devolved 
upon  the  commonwealth  to  prove  affirmatively,  in  order  to  con- 
vict the  prisoner,  that  the  prosecutrix  was  of  previous  chaste 
character,  and  that  the  jury  ought  to  have  been  so  instructed. 
But  such  is  not  the  law.  On  the  contrary,  chastity  is  presumed, 
and  the  burden  was  on  the  prisoner  to  impeach  it.  People  v. 
Clark,  83  Mich.,  112;  Polk  v.  State,  40  Ark.,  482;  State  v. 
McClintiCy  73  Iowa,  663;  Wilson  v.  State,  73  Ala.,  527.  In 
People  V.  Brewer,  27  Mich.,  134,  Judge  Cooley,  speaking  for 
the  court,  said  :  "  The  last  error  we  shall  notice  is,  that  the 
court  erred  in  instructing  the  jury  that  the  law  presumes  a 
woman  to  be  chaste  until  the  contrary  is  shown.  We  believe 
this  instruction  to  be  correct.  The  presumption  of  law  should 
be  in  accordance  with  the  general  fact;  and  whenever  it  shall 
be  true  of  any  country  that  the  women,  as  a  general  fact,  are 
not  chaste,  the  foundations  of  civil  society  will  be  wholly  broken 
up.  Fortunately  in  our  country  an  unchaste  female  is  com- 
paratively a  rare  exception  to  the  general  rule ;  and  whoever 
relies  upon  the  existence  of  the  exception  in  a  particular  case 
should  be  required  to  prove  it." 

7.  The  statute,  however,  provides  (sec.  3679)  that  no  con- 
viction shall  be  had  upon  the  testimony  of  the  female  se- 
duced, unsupported  by  other  evidence;  and  it  was  earnestly 
contended  at  the  bar  that  the  conviction  in  the  present  case  is 
n<»t  warranted  by  the  evidence. 

The  statutes  of  the  several  States  generally  require  that  the 
evidence  of  the  woman  be  corroborated  before  a  conviction 
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can  be  had ;  but  the  statutes  and  decisions  differ  as  to  the  ex- 
tent of  the  corroboration  necessary.  In  some  jurisdictions 
every  material  fact  must  be  corroborated,  while  in  others  it  is 
sufficient  if  the  corroboration  extends  to  the  promise  of  mar- 
riage and  to  the  intercourse,  or  to  the  promise  alone.  In  New 
York,  whose  statute  is  similar  to  ours,  the  established  rule  is 
that  the  corroboration  need  extend  only  to  the  promise  and 
the  intercourse,  and  that  the  supporting  evidence  need  be  such 
only  as  the  character  of  these  matters  admits  of  being  fur- 
nished. 21  Eucy.  of  Law,  tit.  ''  Seduction,"  1051 ;  Ker^on  v. 
People,  26  K  Y.,  203 ;  Armstrong  v.  People,  70  Id.,  38. 

In  Hausenjhick^s  Case,  85  Va.,  702,  it  was  said  that  to  con- 
vict the  accused  the  woman  must  be  corroborated,  but  to  what 
extent  was  not  decided,  because  in  that  case  there  was,  in  fact, 
corroborating  evidence  on  every  point.  And  it  is  unnecessary 
to  decide  the  question  or  to  review  the  evidence,  in  the  present 
case,  because,  as  was  pointed  out  at  the  bar,  it  is  not  shown  by 
the  record  that  the  jury  that  tried  the  case  were  legally  sum- 
moned ;  that  is  to  say,  that  they  were  brought  in  under  a  writ 
of  venire  facias;  for  which  essential  defect  in  the  record  the 
judgment  must  be  reversed,  and  the  case  sent  back  for  a  new 
trial ;  the  case  in  this  particular  being  ruled  by  what  was  de- 
cided in  the  case  of  Myers  v.  Commonwealth,  ante  p.  785. 

Judgment  reversed. 
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Aston's  Adm'r  v.  Kendrick  and  als. 

Dbcembkr  20th,  1894. 

Mabried  Woiajf— Exchange— Fraud— Relief— Case  at  6ar.— Previous  to  1877, 
Mrs.  K.  owned  land  in  fee,  and  she  and  her  husband  conveyed  it  to  P., 
taking  his  bonds  payable  to  K. ;  and  the  same  day  bought  the  '*Cas- 
sell  place,"  K.  executing  his  bonds  for  the  price,  with  P.  and  A.  as 
sureties,  the  latter  being  privy  to  the  fact  that  the  sale  and  purchase  were 
one  transaction.  P.'s  bonds  were  assigned  to  A.,  who  agreed  to  apply 
them  to  the  Cassell  purchase  money,  but  instead,  applied  them  to  a  debt 
due  himself  from  K.  The  "Cassell  place'*  was  sold  for  the  unpaid 
purchase  money : 

Held: 

1.  The  sale  of  Mrs.  K.'s  land  did  not  amount  to  a  conversion  thereof 

into  personalty,  but  the  sale  and  purchase  was  one  transaction,  as 
to  these  parties,  and  constituted  an  exchange  of  lands. 

2.  K.  owned  a  life  estate  in  his  wife's  land  whilst  she  was  entitled 

to  the  reversion  thereof 

3.  The  application  of  the  bonds  of  P.  to  the  debt  due  A.  from  K.  in- 

stead of  to  the  Cassell  purchase  money,  was  a  fraud  upon  Mrs. 
K.  's  right  to  the  extent  of  the  value  of  her  reversion  in  her  land, 
and  the  estate  of  A.  is  liable  to  her  therefor. 

Ap[»eal  from  decree  of  circuit  court  of  Washington  county, 
rendered  May  28,  1891,  in  a  chancery  cause  wherein  Mrs.  M. 
E.  Kendrick,  by  her  next  friend,  was  complainant,  and  W.  H. 
Aston,  administrator  de  bonis  non  of  A.  W.  Aston,  deceased, 
was  defendant.  The  decree  being  adverse  to  the  defendant,  he 
appealed.     Opinion  states  the  facts. 

Daniel  Trigg  and  Honaker  ^  Haitin^  for  appellant. 
Vol.  xc— 104 
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Geo.  W.  Ward  and  J.  S,  Ashoorthy  for  appellee. 

Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

It  appears  from  the  record  that  the  complainant  in  the  court 
below,  M.  E.  Kendrick,  was  M.  EJ.  Price  before  her  marriage 
to  H.  F.  Kendrick,  an<l  inherited  from  her  father,  John  W. 
Price,  deceased,  a  tract  of  land  in  Washington  county,  of 
which  she  seized  in  foe  as  her  maiden  land,  when  she  became 

the  wife  of  H.  F.  Kendrick  in  the  year ,  prior  to  1887,  in 

which,  under  the  common  law,  her  said  husband  acquired  his 
marital  rights.  He  was  a  merchant,  of  the  firm  of  Kendrick 
&  Aston,  composed  of  H.  F.  Kendrick  and  A.  W.  Aston, 
having  their  place  of  business  at  Cedarville,  in  Washington 
county,  some  distJince  from  the  residence  of  the  said  H.  F. 
Kendrick  and  his  wife.  There  was  a  tract  of  land,  known  as 
the  Cassell  tract,  belonging  to  the  estate  of  Adam  Cassell,  de- 
ceased, situated  near  to  Cedarville  (the  place  of  business  of 
Kendrick  &  Aston),  which  was  for  sale,  under  the  will  of  Adam 
Cassell.  Mrs.  M.  E.  Kendrick  desired  to  sell  her  maiden  land 
and  to  invest  the  proceeds  in  the  purchase  of  this  Cassell  tract, 
so  as  to  have  a  residence  near  Cedarville  and  convenient  to  her 
husband's  place  of  business;  in  which  wish  and  purpose  her 
said  husband,  H.  F.  Kendrick,  concurred.  And  accordingly 
she  requested  and  instructed  him,  the  said  H.  F.  Kendrick,  to 
sell  her  said  tract  of  maiden  land  and  to  invest  the  proceeds  of 
said  sale  in  the  purchase  of  the  Cassell  tract.  To  carry  out  this 
purpose  and  plan,  she  and  her  husband  united  in  a  sale  of  her 
said  maiden  land  on  the  28th  of  February,  1871,  to  William 
H.  Price,  the  brother  of  Mrs.  Kendrick,  for  $5,000,  for  which 
the  said  W.  II.  Price  executed  his  three  single  bills  of  that 
d«te,  payable  to  II.  F.  Kendrick  at  twelve,  twenty-four,  and 
thirty-six  months,  respectively.  On  that  same  day,  viz,  Feb- 
ruary 28,  1871,  the  Cassell  tract  was  sold,  and  bought  by  the 
said  H.  F.  Kendrick,  for  which  he  executed  his  three  single 
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bills,  with  said  W.  H.  Price  and  A.  W.  Aston  as  sureties,  and 
payable  to  Samuel  A.  Cassell,  executor  ot  Adam  Cassell,  de- 
ceased, in  equal  instalments  of  $2,075  in  twelve,  eighteen,  and 
twenty-four  months.  All  these  said  transactions  of  sales  and 
purchase  were  at  her  request  and  by  her  instructions,  with  the 
concurrence  of  her  husband,  H.  F.  Kendrick,  to  carry  into 
effect  their  purpose  aforesaid,  as  one  transaction  for  the  ex- 
change of  the  said  two  tracts,  her  maiden  land  and  the  Cassell 
land.  And  they  were  all  done  with  the  privity  and  knowledge 
of  the  said  Kendrick,  W.  H.  Price,  her  brother,  and  of  A.  W. 
Aston,  who  was  brother-in-law  and  partner  of  H.  F.  Kendrick, 
and  all  of  them  obligors  on  the  bonds  for  the  purchase  money 
of  the  Cassell  tract — W..H.  Price  being  also  the  purchaser  of 
Mrs.  Kendrick's  said  maiden  tract.  The  said  H.  F.  Kendrick 
and  wife  made  a  deed  conveying  her  maiden  land  to  W.  H. 
Price,  but  no  deed  was  made  for  the  Cassell  tract.  But  Mrs. 
Kendrick  took  possession  of  the  Cassell  tract,  and  made  im- 
provements thereon;  and  she  sold  forty  acres  of  it  to  E.  V. 
Moore  for  $1,225  to  pay  (as  she  did  pay  therewith)  the  differ- 
ence between  the  sale  prices  of  her  maiden  land  and  the  Cas- 
sell tract,  to  the  executor  of  the  Cassell  estate. 

The  three  bonds  of  W.  H.  Price  for  the  purchase  money  of 
Mrs.  Kendrick's  maiden  tract  were  transferred  to  A.  W.  Aston 
(one  of  the  obligors  on  the  bonds  for  the  purchase  of  the  Cas- 
sell tract),  to  be  applied  by  the  said  transferee,  A.  W.  Aston, 
to  the  discharge  of  the  bonds  for  the  Cassell  tract,  which  bonds 
of  W.  H.  Price  for  the  maiden  land  were  paid  to  A.  W.  Aston; 
but  the  said  A.  W.  Aston  did  not,  nor  did  his  legal  representa- 
tive, apply  the  same  to  the  payment  of  the  bonds  for  the  Cas- 
sell tract;  but  he  applied  them  to  the  payment  of  the  personal 
debts  of  H.  F.  Kendrick  to  himself.  The  Cassell  tract  not 
having  been  paid  for,  was  subsequently  sold  for  the  default, 
and  Mrs.  Aston,  the  widow  of  A.  W.  Aston,  became  the  pur- 
chaser. 

A.  W.  Aston  had  died,  and  W.  B.  Aston  became  his  admin- 
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istrator;  and  on  the  death  of  W.  B.  Aston,  W.  H.  Aston  (the 
appellant  here)  became  administrator  d.  b.  n. 

This  suit  was  brought  by  appellant,  Mrs.  M.  Kendrick,  by 
R.  N.  Price,  her  next  friend,  against  Mrs.  E.  E.  Aston  (widow 
of  A.  W.  Aston),  W.  H.  Aston  in  his  own  right,  and  as  ad- 
ministrator d.  b.  n.  of  A.  W.  Aston ;  the  heirs  of  A.  W.  Aston, 
and  H.  F.  Kendrick,  for  the  conveyance  to  her  of  the  Ciissell 
land  which  Mrs.  E.  E.  Aston  bought  at  the  last  sale,  or  to  have 
the  proceeds  of  the  sale  of  Mrs.  M.  E.  Kendrick's  maiden  land 
refunded  to  her. 

After  various  proceedings — demurrers  sustained,  and  amend- 
ed bills,  answers  and  depositions,  and  master's  reports,  cor- 
rected and  confirmed — the  circuit  court  entered  its  final  de- 
cree, that  the  complainant,  M.  E.  Kendrick,  recover  of  W.  H. 
Aston,  administrator  d.  b.  n.  of  A.  W.  Aston,  deceased, 
$2,441  30,  with  interest  from  23d  March,  1891  (the  present 
value  of  the  reversionary  interest  of  Mrs.  M.  E.  Kendrick  in 
the  proceeds  of  the  sale  of  her  maiden  land),  and  that  W.  H. 
Aston,  administrator  d.  6.  n.  of  A.  W.  Aston,  recover  of  H.  F. 
Kendrick  $2,441  30,  with  like  interest;  and  that  complainants 
recover  costs.     From  this  decree  this  appeal  is  taken. 

From  the  foregoing  facts,  disclosed  in  the  record,  it  appears 
that  the  appellee,  M.  E.  Price,  was  owner  in  fee  of  a  tract  of 
land,  her  maiden  land,  when  she  became  the  wife  of  H.  F. 
Kendrick  prior  to  1877.  That  she  and  he  both  desired  to  ex- 
change this  tract  for  the  Cassell  tract,  convenient  to  his  place 
of  business,  and  to  this  end  she  instructed  her  husband,  H.  F. 
Kendrick,  to  sell  her  said  maiden  land  and  to  invest  the  pro- 
ceeds in  the  Cassell  land.  That  her  said  maiden  land  was  sold  to 
her  brother,  W.  H.  Price,  on  28th  of  February,  1871,  for  $5,000, 
for  which  he  gave  his  three  bonds  payable  to  H.  F.  Kendrick. 
On  the  same  day  (and  as  part  of  the  same  aim  and  end)  the 
Cassell  tract  was  sold,  and  was  bought  by  H.  F.  Kendrick,  her 
husband,  according  to  agreement  and  instructions  from  her, 
for  the  price  of  $6,225,  for  which  he  executed  his  three  bonds, 
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with  W.  H.  Price  and  A.  W.  Aston  as  securities.  It  was  in 
fact,  and  was  so  fully  understood,  that  this  was  only  an  ex- 
chaTigCj  and  that  the  maiden  land  of  Mrs.  M.  E.  Kendrick  was 
to  pay,  pro  tanto^  for  the  Cassell  land.  A.  W.  Aston  was  privy 
to  the  transaction,  and  he  was  brother-in-law  and  partner  in 
business  with  H.  F.  Kendrick  and  security  on  his  bonds.  H. 
F.  Kendrick  assigned  the  bonds  of  Price  for  the  maiden  land 
to  A.  W.  Aston,  amenable  to  the  recognized  equity  of  Mrs. 
M.  E.  Kendrick,  and  Aston  took  them  with  this  knowledge ; 
but  instead  of  applying  them  to  the  payment  of  the  Cassell 
land  bonds,  he  applied  them  to  the  payment  of  a  personal  debt 
of  H.  F.  Kendrick  to  himself,  in  fraud  of  Mrs.  Kendrick's 
equity. 

The  court  held  rightly  that  A.  W.  Aston's  estate  is  liable  to 
her,  and  must  refund  to  her  the  value  of  her  reversionary  in- 
terest in  the  proceeds  of  her  maiden  land. 

The  sale  of  Mrs.  Kendrick's  maiden  land,  under  the  circum- 
stances detailed,  does  not,  ipso  facto^  convert  the  proceeds  into 
the  absolute  property  of  her  husband,  and  make  it  liable  to  his 
debts  either  then  existing  or  subsequently  incurred.  There 
was  nothing  in  the  mind  of  either  Mrs.  Kendrick  or  her  hus- 
band contemplating  a  conversion  of  her  land  into  personalty, 
but  expressly  the  contrary.  It  was  plainly  the  intent  of  both 
merely  to  effect  an  exchange  or  substitution  of  the  Cassell  land 
for  her  maiden  land.  And  to  this  intent  and  endeavor  A.  W". 
Aston  was  a  privy  and  one  of  the  obligors  on  the  purchase- 
money  bonds  for  the  Cassell  land.  The  two  sales  were  made 
eo  instanti  as  parts  of  the  same  transaction,  and  amounted  to  an 
exchange  as  fully  as  if  deeds  had  been  mutuall}'  exchanged. 
The  intent  of  all  the  parties  to  the  transactions,  fully  proved 
by  the  direct  evidence  and  by  the  circumstances,  establishes 
simply  a  change  of  investment.  The  proof  is  conclusive  that 
Mrs.  Kendrick  intended  her  land  and  its  proceeds  of  sale  for 
the  purpose  of  investment  in  the  Cassell  land,  to  be  and  con- 
tinue to  be  her  realty.     If  her  husband  had  intended  aught 
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else,  it  would  have  been  a  fraud  on  her,  which  equity  will  not 
aid,  either  for  the  husband  or  for  his  creditors. 

The  decree  appealed  trora  is  plainly  right,  and  the  judgment 
ot  this  court  is  to  affirm  it. 


Decrbb  affirmed. 
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ISichtnond. 

Grubb  and  als.  v.  Starkey  and  als. 

December  20th,  1894. 

1.  Equitable  Jurisdiction — Specific  performance — Damages. — Equity   may 

enforce  specific  performance  of  a  contract  to  do  on  plaintiflTs  property 
definite  work,  wherein  he  had  a  material  interest,  and  there  cannot  be 
adequate  compensation  in  damages  ;  and  may  also,  as  ancillary,  award 
damages  for  a  breach  of  the  contract. 

2.  Idem — Ofiater. — Where  the  court  has  once  acquirad  jurisdiction  upon 

equitable  grounds,  no  subsequent  act  of  the  defendants  can  oust  that 
jurisdiction. 

3.  Idem — Compute  adjudication. — When  a  court  of  equity  has  once  acquired 

jurisdiction,  it  may  go  on  to  a  complete  adjudication,  even  to  the  extent 
of  establishing  legal  rights  and  granting  legal  remedies,  which  would 
otherwise  be  beyond  the  scope  of  its  authority.  Walters  v.  Farmers 
Banky  76  Va.,  12. 

4.  Non-Resident8 — Judgments  in  personam. — Where  non-resident  defendants 

who  have  been  proceeded  against  by  publication  under  attachment, 
appear  and  defend  on  the  merits,  judgments  and  decrees  in  personam 
may  be  entered  against  them. 

Appeal  from  decree  of  circuit  court  of  Botetourt  county. 
Opinion  states  the  case. 

Benj.  Haden  and  J,  H.  Lewis^  for  appellants.  . 

J.  H,  H,  Figgatt  and  C  M.  Lunsfordy  for  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 
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This  was  a  suit  for  specific  performance.  In  April,  1887,  the 
appellees  conveyed  to  the  appellants,  defendants  below,  a  tract 
of  land  containing  about  nineteen  acres,  adjoining  the  lands  of 
the  Lynchburg  Iron  Company,  situate  in  Botetourt  county.  Be- 
low and  contiguous  to  this  land  is  a  grazing  farm  owned  by  the 
appellees,  which  at  the  time  of  the  conveyance  to  the  appellants 
was  mainly  (if  not  solely)  watered  by  a  stream  flowing  through 
both  tracts.  The  land  was  purchased  by  the  appellants  for  the 
purpose  of  erecting  and  operating  thereon  an  ore-washer.  It 
was  accordingly  covenanted  in  the  deed  of  conveyance  that  in 
case  the  said  stream  should  be  made  continuously  muddy  by 
the  proposed  ore  washing,  so  as  to  render  the  water  therein 
unfit  for  stock,  the  appellants  would  lay  a  three-quarter  inch 
pipe  from  a  certain  spring  branch  above,  so  as  to  conduct  a 
snpply  of  clear  water  over  the  land  conveyed  to  a  designated 
point  on  the  appellee's  farm,  and  there  erect  a  trough  for  the 
use  of  stock. 

The  bill,  which  was  tiled  in  October,  1889,  after  setting  out, 
substantially,  the  foregoing  facts,  alleges  that  this  covenant 
has  not  been  observed  by  the  defendants ;  that  they  have 
not  laid  a  pipe  and  erected  a  trough,  as  they  covenanted 
to  do,  notwithstanding  the  water  in  the  said  stream  has 
been  continuously  muddy  and  unfit  for  stock,  in  consequence 
of  washing  ore  on  the  land,  since  the  date  of  the  conveyance, 
and  although  they  have  often  been  requested  so  to  do.  The 
bill  also  states  that  the  complainants  have  been  compelled,  in 
consequence  of  the  defendants'  default,  to  drive  their  stock  a  con- 
siderable distance  to  water,  whereby  they  have  been  greatly  in- 
convenienced and  damaged.  And  the  prayer  of  the  bill  is  that 
the  defendants  be  required  to  specifically  perform  their  cove- 
nant, and  to  make  proper  compensation  to  the  complainants 
for  the  damage  sustained  by  them,  etc. 

The  defendants  being  non-residents,  there  was  an  order  of 
publication.  An  attachment  was  also  sued  out,  Iwhich  was 
levied  on  the  said  nineteen  acres  of  land. 
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At  the  May  term,  1890,  a  decree  wa8  entered  for  the  specific 
performance  of  the  contract,  with  a  further  provision  that  the 
defendants  pay  to  the  complainants  seven  hundred  and  fifty 
dollars  damages  for  the  breach  of  the  contract. 

At  the  ensuing  October  term,  the  defendants  appeared  and 
filed  their  petition,  praying  that  the  decree  be  set  aside, 
and  that  they  be  allowed  to  make  defence.  They  there- 
upon, with  the  leave  of  the  court,  demurred  to  the  bill, 
and  also  answered.  In  their  answer  they  stated,  among  other 
things,  that  since  the  commencement  of  the  suit  they  had  laid 
the  pipe  and  erected  a  trough,  as  they  agreed  to  do,  and  that 
this  was  done  before  the  decree  was  entered. 

The  cause  was  then  referred  to  a  commissioner,  with  direc- 
tions to  ascertain  and  report,  among  other  things,  what  dam- 
ages, if  any,  the  complainants  had  sustained  by  reason  of  the 
alleged  breach  of  the  contract;  in  obedience  to  which  decree  the 
commissioner  subsequently  reported  that  they  had  been  dam- 
aged to  the  amount  of  nine  hundred  dollars.  This  finding  was 
afterwards,  upon  exceptions  to  the  report,  reduced  by  the  court 
to  seven  hundred  and  fifty  dollars;  and  by  the  same  decree  it 
was  ordered  that  "  performance  of  said  contract  be  confirmed 
to  the  complainants." 

1.  A  number  of  objections  have  been  urged  to  this  decree, 
none  of  which,  in  our  opinion,  are  well  founded.  In  the  first 
place,  the  case  stated  in  the  bill  is  undoubtedly  within  the  ju- 
risdiction of  a  court  of  equity.  The  contract  therein  sought 
to  be  enforced  is  not  one  requiring  personal  labor,  or  the  exer- 
cise of  any  peculiar  skill  or  judgment,  or  involving  the  per- 
formance of  continuous  duties  and  supervision.  On  the  con- 
trary, it  is  such  a  contract  as  could  be  readily  performed  by 
almost  any  ordinary  workman;  and  its  nature  is  such  that  the 
remedy  at  law  for  its  breach  is  inadequate. 

This  brings  the  case  within  the  general  rule  that  a  court  of 
equity  has  jurisdiction  to  enforce  specific  performance  of  a  con- 
tract by  a  defendant  to  do  defined  work  upon  his  own  prop- 
VoL.  xc— 105 
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erty,  in  the  performance  ot  which  the  plaintiff  has  a  material 
interest,  and  which  is  not  capable  of  adequate  compensation 
in  damages;  as,  for  example,  an  agreement  on  the  part  of  a 
railway  company  to  make  an  archway  under  its  tracks,  or  to 
construct  a  siding  at  a  particular  point,  for  the  convenience  of 
an  adjoining  land-owner.  1  Story,  Eq.,  sec.  721  a;  Slorer  v. 
Great  Western  Railway  Co.,  2  Y.  &  C.  Ch.,  48;  Great  v.  West 
Cheshire  Railway  Cb.,  L.  R.  13  Eq.,  44. 

It  is,  moreover,  well  settled  that,  as  ancillary  to  its  authority 
to  decree  specific  performance,  a  court  of  equity  may  award 
damages  for  a  breach  of  the  contract,  to  be  assessed  either  by 
an  issue  of  quantum  damnificatus  or  by  a  master,  at  its  discre- 
tion. Phillips  V.  7  hompson,  1  Johns.  Ch.,  131;  Nagle  v.  New- 
ton, 22  Gratt.,  814;   Campbell  v.  Rust,  85  Va.,  658. 

This,  indeed,  is  not  disputed.  But  the  appellants  contend 
that  their  performance  of  the  contract  in  question  before  the 
entry  of  the  decree,  although  subsequent  to  the  filing  of  the 
bill,  left  nothing  to  be  specifically  enforced,  and  consequently 
that  the  ancillary  power  to  decree  dnmages  was  likewise  at  an 
end.  In  other  words,  the  contention  is  that  after  the  pipe  was 
laid  and  the  trough  erected,  the  suit  was  nothing  more  than  a 
suit  to  recover  damages,  of  which  equity  has  not  jurisdiction. 
But  this  is  a  mistaken  view.  The  court  having  acquired  juris- 
diction of  the  case  upon  equitable  grounds,  no  subsequent 
act  of  the  defendants  could  oust  that  jurisdiction.  For  it 
is  a  familiar  principle,  as  laid  down  by  Jud^e^e  Staples  in 
Walters  v.  Farmers  Bank,  76  Va.,  12,  that  when  a  court  of 
equity  has  once  acquired  jurisdiction  of  a  cause,  it  may  go  on 
to  a  complete  adjudication,  even  to  the  extent  of  establishing 
legal  rights  and  granting  legal  remedies,  which  would  other- 
wise be  beyond  the  scope  of  its  authority.  In  that  case 
the  object  of  the  suit  was  to  subject  the  separate  estate 
of  a  married  woman  to  the  payment  of  a  certain  negotiable 
note  upon  which  the  appellant  was  endorser,  or  to  require  the 
appellant  to  pay  it.     In  the  progress  of  the  cause  it  appeared 
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that  there  was,  in  fact,  no  separate  estate;  whereupon  it  was 
insisted  that  as  the  supposed  existence  o,f  a  separate  estate  was 
the  sole  ground  for  going  into  equity,  the  court  could  proceed 
no  further,  and  that  the  bill  should  be  dismissed.  •  But  this 
view  was  rejected  and  a  decree  rendered  against  the  appellant 
for  the  debt,  which  this  court  affirmed,  on  the  principle  above 
stated.  So,  it  has  been  held  that  where  the  complainant  was 
originally  entitled  to  a  specific  performance,  but  pending  the 
suit  the  subject-matter  of  the  litigation  is  abstracted  or  de- 
stroyed, he  will  not  be  turned  round  to  his  remedy  at  law,  but 
compensation  or  damages  will  be  decreed  him.  2  Story,  Eq., 
sec.  794;  Nelson  v.  Bridges^  2  Beav.,  239;  Chapman  v.  M, 
jR.  ^.  It  a.  Co.,  6  Ohio  St.,  119. 

2.  As  to  the  further  point  made  by  the  appellants  in  the  pe- 
tition for  appeal,  upon  the  authority  of  Pennoyer  v.  Neffy  95  U. 
S.,  714,  that  State  courts  have  no  power  to  render  judgments 
or  decrees  m  perscniam  against  non-resident  defendants  who  are 
summoned  merely  by  publication,  it  is  enough  to  say  that  here 
the  defendants,  after  the  rendition  of  the  decree  of  May  term, 
1890,  appeared  and  defended  on  the  merits,  thus  submitting 
themselves  to  the  jurisdiction  of  the  court;  so  that  the  case 
stands  upon  the  same  footing,  so  far  as  the  power  and  jurisdic- 
tion of  the  court  is  concerned,  as  if  they  had  been  personally 
served  with  process  at  the  commencement  of  the  suit. 

3.  Both  sides  comj^lain  of  the  amount  of  damages  awarded ; 
the  appellants  contending  that  the  amount  is  excessive;  while 
the  appellees  insist  that  the  sum  reported  by  the  commissioner, 
viz.:  nine  hundred  dollars,  ought  to  have  been  allowed,  and 
that  the  circuit  court  erred  in  reducing  the  amount  to  seven 
hundred  and  fifty  dollars.  Without  reviewing  the  evidence 
before  the  commissioner,  which  is  quite  voluminous,  and  which 
we  have  carefully  examined,  we  deem  it  sufficient  to  say  that 
we  see  no  reason  to  reverse  or  amend  the  decree  on  this  or 
any  other  point.     It  is,  therefore,  affirmed. 

Decree  affirmed. 
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Norfolk  &  Western  R.  R.  Co.  v.  Marshall's  Adm'r. 

December  20th,  1894. 

Carriers — Ad  of  God — LiabilUy — Case  at  bar. — By  the  bursting  of  a  water 
spout  water  accumulated  at  a  fill  in  railroad  track  in  a  larger  quantity 
than  could  be  carried  off  by  the  stone  culvert  built  there  thirty-five 
years  before  and  always  regarded  as  safe,  causing  a  washout  and  break 
in  the  track,  into  which,  during  a  dark,  stormy  night,  the  engine  and 
some  of  the  cars  of  a  passenger  train  were  precipitated,  without  any 
negligence  on  the  part  of  the  carrier,  and  thereby  a  passenger  came  to 
his  death  :  Held  :  Carrier  was  not  liable  for  the  injury. 

Error  to  judgment  of  circuit  court  of  Bedford  county,  ren- 
dered June  10,  1893,  in  an  action  of  trespass  on  the  case  for 
negligent  killing,  wherein  W.  F.  Marshall  was  plaintiff  and 
the  Norfolk  and  Western  railroad  was  defendant.  The  jury 
found  for  plaintiff"  and  assessed  his  damages  at  f  7,500,  and 
judgment  was  entered  accordingly;  and  the  defendant  brought 
the  case  here  by  writ  of  error.     Opinion  states  the  case. 

Kirkpatrick  ^  Blackford,  for  plaintiff  in  error. 

Blair  ^  Blair,  for  defendant  iii  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  suit  was  instituted  by  the  defendant  in  error  againsc  the 
railroad  company  to  recover  damages  for  the  negligent  killing 
of  W.  F.  Marshall,  a  passenger,  on  the  night  of  July  1,  1889. 
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It  is  admitted  upon  the  record  hy  the  plaintift  that  the  acci- 
dent by  which  his  intestate  was  killed  was  caused  by  the  act 
of  God  in  the  shape  of  an  unprecedentecf  storm.  Thereupon 
the  defendant  company  introduced  no  testimony  and  demurred 
to  the  evidence.  The  jury  found  a  verdict  for  $7,500,  and  the 
court,  after  hearing  the  argument,  overruled  the  demurrer  to 
the  evidence,  and  gave  judgment  accordingly.  Whereupon 
the  defendant  company  applied  for  and  obtained  from  this 
court  a  writ  of  error.  The  question  as  to  how  far  the  mere 
fact  that  an  accident  has  occurred  raises  a  presumption  of  neg- 
ligence on  the  part  of  a  carrier,  which  caused  the  injury  in  the 
case  of  a  passenger,  will  not  be  discussed,  because  it  was  con- 
ceded by  the  plaintiff  below  that  the  accident  was  caused  by 
the  act  of  God.  See  Curtis  v.  Rochester  ^  S.  It.  B.  Co,,  18  N. 
Y.,  534,  and  the  General  Doctrine,  pp.  197  and  212,  Thomp- 
son's Carriers  of  Passengers;  JR.  JR,  Co,  v.  Be^d,  10  Wall.,  176; 
Gillespie  v.  St.  L.  jR.,  ^e.,  R.  R.  Co.,  6  Mo.  App.,  554;  Lon^ 
V.  Pa.  R.  R.  Co.,  147  Pa.  St.,  343;  Trans.  Co.  v.  JDowne,  11 
Wall.,  130;  Segalls  v.  Bells,  43  Am.  Dec,  363. 

But  it  is  claimed  by  the  defendant  in  error  that  the  conse- 
quences of  this  act  of  God  could  have  been  prevented  by  the 
use  of  ordinary  diligence  on  the  part  of  the  defendant  com- 
pany, and  this  can  only  be  determined  from  the  evidence  in 
the  case  which  shows  that  the  accident  occurred  on  a  dark  and 
rainy  night,  the  rain  pouring  at  times  in  torrents  and  flooding 
the  track,  which  was  laid  along  the  side  of  the  Blue  Ridge 
mountains,  causing  stoppages  from  time  to  time  at  exposed 
places. 

Before  the  train  reached  the  place  of  the  accident  the  rain 
ceased,  and  the  train  had  reached  a  portion  of  the  track  which 
had  always  been  regarded  as  perfectly  safe.  The  character  of 
the  watershed  was  such  that  the  water  ran  rapidly  oft*  along 
the  mountain  side,  and  the  train  proceeded  on  its  way  without 
further  obstruction.  The  train  at  last  reached  the  place  of  the 
accident,  which  was  a  dirt  fill,  provided  with  a  stone  culvert 
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for  the  outlet  of  the  water  fpora  the  hillside  above.  This  cul- 
vert was  built  thirty-tive  years  before  on  the  construction  of 
the  road,  from  which  there  had  never  been  any  accident.  It 
was  very  dark  and  the  train  ran  upon  the  fill ;  no  one  suspected 
evil ;  the  engine  crossed  and  its  nose  reached  the  embankment 
on  the  other  side,  when  by  reason  of  what  is  called  a  water- 
spout, the  culvert  had  proven  insufficient  to  carry  the  water 
off;  a  great  pond  had  been  formed  above  the  fill  and  the  water 
bored  the  fill  out,  leaving  the  rails  and  ties  of  the  track  un- 
broken. The  train  went  down  into  the  water,  which,  deprived 
of  its  support,  formed  a  sort  of  cataract;  a  large  number  of 
persons  were  injured,  among  them  the  defendant  in  error's  in- 
testate, who  was  killed. 

The  contention  of  the  defendant  in  error  is,  that  the  speed 
of  the  train  was  recklessly  rapid  and  it  hurled  the  mail  car  clear 
across  on  the  opposite  side,  but  the  fact  is  the  whole  train  did 
not  go  on  the  embankment,  some  of  the  cars  stopped  when 
the  accident  occurred  and  were  wholly  uninjured,  and  there  is 
nothing  whatever  in  the  evidence  which  is  adduced  by  the  de- 
fendant in  error  only  which  shows  any  negligence  on  the  part 
of  the  company.  The  circuit  court  erred  in  overruling  the  de- 
murrer to  the  evidence  of  the  defendant  company,  which  should 
have  been  sustained,  and  this  judgment  must  be  reversed  and 
annulled  for  the  reasons  stated,  and  this  court  will  render  here 
such  judgment  as  the  said  circuit  court  ought  to  have  rendered. 

Judgment  reversed. 
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George  &  als.  v.  Bates  &  als. 

December  22d,  1894. 

Derd6 — Description  of  land. — A  description  consisting  only  of  the  words, 
**  A  piece  of  land  near  Bacon  Quarter  Branch,*'  heldf  too  vague  and  in- 
definite to  create  a  right  of  property  in  any  particular  parcel  of  land. 
U,  S,  V.  King,  3  How.,  787  ;  WestfaUs  v.  CoUreUs,  24  W.  Va.,  763. 

Appeal  from  decree  of  chancery  court  of  city  of  Richmond, 
rendered  December  13, 1890,  in  a  certain  cause  wlierein  Henry 
Bates  and  others  were  complainants  and  John  P.  George,  M. 
B.  Brown,  and  others  were  defendants.  The  decree  being 
adverse  to  the  defendants,  they  appealed.  This  cause  is  a 
sequel  to  the  cause  of  Bates  ^  als.  v.  Brown  ^  als.^  80  Va.,  126. 
Opinion  states  the  case. 

John  Dunlop  and  Leigh  Robinson^  for  appellants. 

J.  H,  W,  Peploe  and  Hill  Carter^  for  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  suit  in  equity  was  instituted  in  1874  by  the  plaintiffs, 
the  present  appellees,  to  have  certain  lots,  which  are  specifi- 
cally enumerated  in  a  deed  of  trust  of  October  28,  1824,  from 
the  grantor,  James  Brown,  Sr.,  to  Copeland,  Macmurdo  & 
Burton,  trustees,  as  lots  in  Duval's  addition,  numbered  151, 
152,  158,  154,  155,  156,  157,  158,  159,  160,  *  *  163, 164, 
Ac,  released  from  the  obligation  of  said  trust. 
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They,  the  plaintiffs,  say  that  the  said  Brown,  who  was  a  man 
of  large  property,  subsequently,  to  wit,  on  the  6th  of  August, 
1825,  executed  another  trust  deed  to  Charles  Copeland,  Robert 
Burton,  and  Samuel  Taylor,  trustees,  as  additional  securit}'  to 
James  Scott,  executor  of  John  Leslie,  deceased;  that  in  this 
latter  deed  two  classes  of  property  are  conveyed;  that  the  first 
class  comprises  unencumbered  property,  which  is  conveyed 
with  particular  description;  that  in  the  second  class  is  con- 
tained several  parcels  of  encumbered  lands,  which  are  de- 
scribed in  the  most  general  terms;  and  they  insist  that  the 
twenty-six  acres  now  in  dispute  were  conveyed  in  this  last 
mentioned  deed  of  trust  by  the  w^ords:  "All  the  interest  of 
every  description  that  may  result  to  the  said  James  Brown 
*  *  in  a  certain  piece  or  parcel  of  land  near  Bacon  Quarter 
branch    *    *    *    after  the  execution  of  a  prior  deed  thereon." 

To  the  bill  there  was  a  demurrer  and  answer;  and  upon  the 
hearing  the  chancery  court  of  the  city  of  Richmond  dismissed 
the  bill  of  the  plaintiffs,  Bates  and  others.  Whereupon  an 
appeal  was  taken  to  this  court. 

In  January,  1885  (see  80  Va.,  126),  this  court  rendered  its 
decision,  holding,  in  effect,  that  when  a  bill  presents  a  case 
meet  for  equity,  and  exhibits  are  filed  tending  to  support  such  a 
case,  and  the  answer  denies  the  identity  of  the  property  claimed 
by  the  plaintiff  with  the  property  which  had  been  conveyed, 
it  is  error  for  the  court  to  determine  the  question  of  identity 
on  the  pleadings  and  exhibits  without  giving  the  parties  full 
opportunity  to  take  all  desired  testimony. 

'  The  cause  was  remanded  then  for  the  purpose  of  allowing  all 
the  evidence  to  be  adduced  and  to  be  determined  upon  the 
merits. 

In  obedience  to  mandate  of  this  court  the  chancery  court 
made  the  necessary  order  of  reference  to  one  of  its  commis- 
sioners, who  reported  that  the  said  Samuel  Taylor,  the  surviving 
trustee  in  the  deed  of  August  6, 1825,  sold  the  said  twenty-six 
acres  on  Bacon  Quarter  branch. 
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To  this  report  the  defendants  excepted,  but  the  chancery 
court  overruled  their  exceptions,  and  ordered  said  twenty-six 
acres  to  be  released  to  the  plaintiffs.  In  this  we  think  the  court 
below  manifestly  erred. 

The  claim  of  the  plaintiffs  is  that  in  May,  1844,  the  surviving 
trustee  in  the  deed  of  August  6, 1826,  offered  for  sale  "  by  vir- 
tue of  a  deed  of  trust  from  the  late  James  Brown  to  the  under- 
signed, *  *  *  a  certain  piece  or  parcel  of  land  near  Bacon 
Quarter  branch."  That  this  property,  at  the  sale  which  ensued, 
was  bought  by  T.  F.  Crew  for  the  sum  of  $5  50  and  by  him 
sold  on  the  27th  February,  1854,  for  the  consideration  of  $1  to 
Micajah  Bates,  the  ancestor  of  the  plaintiffs.  And  that  this 
piece  or  parcel  of  land,  thus  acquired,  contains  twenty-six  acres 
and  is  the  identical  property  conveyed  by  the  trust  deed  of  1824, 
as  lots  in  Duval *s  addition  numbered  as  151,  152,  &c.  Now  it 
may  well  be  questioned,  as  has  been  done  by  the  learned  coun- 
sel for  the  defendants,  whether  "  A  description  which  consists 
only  of  the  words :  a  piece  or  parcel  of  land  near  Bacon  Quar- 
ter branch,"  is  too  vague  and  indefinite  to  create  a  right  of 
private  property  in  any  particular  parcel  of  land,  which  could 
be  maintained  in  a  court  of  justice.  V.  S.  v.  King,  3  How., 
787.  And  this  was  manifestly  the  view  of  this  court  when  it  sent 
the  case  back  for  testimony  to  be  taken,  for  it  had  then  all  the 
advantages  to  be  derived  from  the  deeds  which  were  before  it, 
and  if  the  lights  derived  from  the  deeds  had  been  sufficient  to 
identify  the  property,  there  would  have  been  no  necessity  for 
sending  the  case  back.  "  To  give  a  deed  any  sensible  opera- 
tion, it  must  describe  the  subject  matter  of  the  conveyance,  so 
as  to  denote,  upon  the  instrument,  what  it  is  in  particular,  or 
by  a  reference  to  something  else  which  will  render  it  certain. 
The  want  of  such  a  description  or  reference  in  a  deed  is  a  de- 
fect, which  renders  it  totally  inoperative."  Kea  v.  Robeson,  5 
Ired.  Eq.,  373. 

And  in  the  case  of  Dickens  v.  Barnes,  79  X.  C,  490,  the 
court  says;  "A  deed  conveying  land  and  describing  it  as  '  one 
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tract  of  laud  lying  and  being  in  the  county  aforesaid,  a<Ijoinin  cr 
the  lands  of  A  and  B,  containing  twenty  acres  more  or  less/ 
does  not  constitute  color  of  title,  and  possession  under  it  is  not 
adverse.  Such  description  is  insufficient  and  cannot  be  aided 
by  parol  proof."  See,  also,  5  Jones,  Eq.,  155 ;  Wesifalls  v. 
Cottrills,  24  W.  Va.,  763;  Clark  v.  Chamberlain^  112  Mass.,  19; 
Lumbard  v.  Aldrich,  8  N.  H.,  31. 

It  may  then  well  bo  doubted  whether  the  description  relied 
on  in  the  present  case  pa'^sed  any  title  to  Samuel  Taylor,  and 
if  they  did  not,  of  coarse  none  could  be  transmitted  by  him. 

But  passing  from  this  point,  the  evidence,  instead  of  strength- 
ening the  plaintift'^s  case,  shows  that  Mr.  Taylor  himself  could 
find  no  such  land,  and  that  such  was  the  growing  uncertainty 
with  regard  to  this  claim  that  although  it  was  bought  in  1844 
for  the  pitiful  sum  of  $5  50,  it  sold  ten  years  afterwards — not- 
withstanding the  presumed  enhancement  in  the  value  of  real 
estate — for  only  one  dollar.  "Without  going  more  into  detail, 
we  think  it  sufficient  to  say  that  the  twenty-six  acres  claimed 
by  the  plaintiffs  has  not  been  identified  as  the  property  con- 
veyed in  the  deed  of  1824,  and  that  the  decree  of  the  chancery 
court  must  be  reversed  and  the  plaintiffs  bill  must  be  dis- 
missed. 

Decree  reversed. 
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Lewis  v.  Commonwealth. 

December  22d,  1894. 

1.  Selling  Liquor — Code^  J  5S4. — Under  said  section  a  single  sale  of  liquor 

without  a  license  is  a  violation,  as  the  law  is  not  limited  to  persons  eh- 
gaged  in  carrying  on  the  traffic. 

2.  Idem — Joinder  of  offences — Case  at  bar, — ^The  indictment  in  this  case  con- 

tains ten  counts,  each  charging  a  sale  to  a  different  person,  which  con- 
stitutes separate  and  distinct  offences:  Held:  The  demurrer  waa 
properly  overruled. 

3.  Instructions — Evidence. — Where  there  is  no  evidence  tending  to  support 

an  instruction  that  is  asked  for,  fieldy  it  is  properly  denied. 

4.  Cases  Compared. — Piedmont  Club  v.   CommonweaUh^  87  Va.,  540,  distin- 

guished fh)m  case  at  bar. 

Error  to  judgment  of  circuit  court  of  Aceomac  county,  ren- 
dered October  13,  1892,  affirming  judgment  of  county  court 
of  said  county,  rendered  in  accordance  with  the  verdict  of  the 
jury  in  a  prosecution  of  the  plaintiff  in  error,  one  Franklin  C. 
Lewis,  whereby  he  was  sentenced  to  pay  three  fines  of  $100 
each  and  to  be  imprisoned  in  the  county  jaiji  for  the  period  of 
thirty  days.     Opinion  states  the  case. 

Quinby  ^  Quinby  and  Blackstone  ^  Benedick^  for  plaintiff  in 
error. 

Attorney- General  JR.  Taylor  Scott^  for  the  commonwealth. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 
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Tlie  court  is  of  opiuion  that  there  is  no  error  in  the  judg- 
ment of  the  circuit  court  rendered  in  this  case. 

The  defendant  was  tried  upon  an  indictment  containing  ten 
counts,  charging  him  with  unlawfully  selling  wine,  ardent 
spirits,  malt  liquors,  or  a  mixture  thereof,  to  be  drunk  at  the 
place  where  sold,  without  first  having  obtained  a  license  there- 
for according  to  law,  and  each  of  these  counts,  except  the  fitlh 
and  sixth,  which  are  not  involved  in  this  appeal,  charges  a  sale 
to  a  difierent  person,  and  constitutes  a  separate  and  distinct 
offence. 

The  counts  are  couched  in  the  usual  formal  language  adopted 
in  such  cases,  and  advised  the  defendant  fully  of  the  specific 
charges  he  was  called  upon  to  answer,  and  the  demurrers 
thereto  were  properly  overruled. 

The  evidence,  which  is  certified,  clearly  establishes  the 
charge  set  out  in  this  the  third  count  of  the  indictment,  but 
argued  that  the  circuit  court  erred  in  sustaining  the  county 
court  in  its  refusal  to  grant  two  instructions  asked  by  the  defen- 
dant. 

This,  however,  is  not  so.  There  is  no  evidence  in  the  record 
to  which  either  of  the  instructions  is  applicable,  and  they 
should  not  have  been  given. 

The  law  requiring  a  license  for  the  sale  of  liquor  is  not 
restricted  to  persons  who  are  ei^qaged  in  carrying  on  the  business  of 
selling  liquor ,  for  a  single  sale  violates  the  law  and  renders  party 
liable  to  punishment.  Nor  is  there  anything  in  The  Piedmont 
Club  V.  Commonwealth^  87  Va.,  540,  which  countenances  a  dif- 
ferent view. 

The  judgment  of  the  circuit  court  of  Accomac  is  affirmed. 


Judgment  affirmed. 


Digitized  by 


Google 


Anne  E.  B.  Slater  v,  Charles  H.  Slater.         845 
Syllabus — Statement. 


Anne  E.  B.  Slater  v.  Charles  H.  Slater. 

December  22d,  1894. 
Absent,  Lacy,  J. 

1.  Custody  op  Children — Doctrine. — ^The  future  welfare  and  interest  of  the 

child  is  the  paramount  consideration  as  respects  its  custody  against  the 
claims  of  either  or  both  of  its  parents,  and  notwithstanding  a  statute 
recognizing  the  superior  rights  of  the  father. 

2.  Idem — Ccise  at  bar. — Where  the  father,  though  not  very  affectionate,  is 

yet  thoughtful  and  solicitous  for  the  personal  and  spiritual  welfere  of 
his  family,  and  successful  in  business  and  able  to  provide  for  them, 
whilst  the  mother,  though  affectionate,  is  dependent  on  her  parents  for 
support :  Held  :  The  children  must  be  committed  to  their  father. 

Error  to  judgment  of  circuit  court  of  city  of  Williamsburg 
and  county  of  James  City,  rendered  June  23, 1891,  at  a  special 
term,  upon  a  writ  of  habeas  corpus  sued  out  by  the  defendant 
in  error,  Charles  H.  Slater,  directed  to  his  wife,  Anne  E.  B. 
Slater,  alleging  that  she  had  abandoned  him  and  taken  with 
her  their  three  infant  children,  the  eldest  not  being  seven 
years  of  age,  and  was  unlawfully  and  without  his  consent  de- 
taining them,  and  refused  to  deliver  them  up  to  him.  The 
circuit  court,  by  its  judgment,  ordered  the  children  to  be  sur- 
rendered to  their  father,  and  from  said  judgment  their  mother 
brought  the  case  here  upon  writ  of  error.  Opinion  states  the 
case. 

J.  F.  Hithbardy  for  plaintiff  in  error. 
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C.  A.  Branch  and  E,  B.  Slater^  for  defendant  in  error. 

HiNTON,  J.,  delivered  Ihe  opinion  of  the  court. 

The  record  of  this  case  shows  that  on  the  27th  day  of  Au- 
gust, 1890,  Charles  H.  Slater  obtained  from  the  Hon.  W.  6. 
W.  Farthing,  judge  ot  the  county  court  of  York  county,  a 
writof  Aa6eas  c<yrpus  ad  subjiciendum^  commanding  the  respond- 
ent, his  wife,  Anne  E.  B.  Slater,  to  appear  before  the  said 
judge  at  Williamsburg  on  the  3d  of  September,  and  bring  with 
her  the  bodies  of  their  three  infant  chiMren,  Grace  E.,  Charles 
IT.,  and  W.  B.  Slater,  together  with  the  cause  ot  their  deten- 
tion, &c.  The  said  judge  having  fully  heard  the  matter,  on 
the  26th  of  September,  1890,  entered  a  judgment  directing 
that  the  said  children  be  remanded  to  the  custody  of  the  said 
Anne  E.  B.  Slater,  and  that  the  writ  be  dismissed  at  the  cost 
of  the  relator. 

The  case  was  heard  in  vacation,  and  diaring  the  trial  several 
bills  of  exception  were  taken  by  the  relator,  none  of  which 
need  be  referred  to,  as  in  our  opinion  the  case  turns  not  on  an 
inquiry  as  to  what  are  the  facts,  but  what  is  the  conclusion  to 
be  drawn  from  the  facts  which  sufficiently  appear,  whether  the 
certificate  of  facts  or  the  certificate  of  evidence,  or  both,  be 
looked  at. 

From  the  judgment  of  the  county  judge  an  appeal  was  taken 
to  the  circuit  court,  which  court  reversed  the  judgment  of 
Judge  Farthing,  and  directed  the  children  to  be  delivered  up 
to  the  said  Charles  H.  Slater;  and  from  this  last-mentioned 
judgment  the  case  has  been  brought  here. 

It  clearly  appears  by  the  record  that  the  parents  have  lived 
unhappily  almost  from  the  time  of  their  marriage,  and  that 
this  condition  of  things  was  brought  about  by  the  refusal  of 
the  wife  to  cohabit  with  the  husband,  and  a  suspicious  dispo- 
sition on  the  part  of  the  husband. 

While  such  have  been  the  relations  of  the  parents,  it  also 
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appears  that  Mrs.  Slater  has  been  a  most  affectionate  and  de- 
voted mother,  and  that  Mr.  Slater  has  been  a  sober  and  suc- 
cessful business  man,  providing  for  the  wants.of  his  famil}-,  but 
given  to  outbursts  of  temper  when  thwarted  by  his  wife. 

He  seems  to  have  broken  up  his  home,  but  both  he  and  the 
grandparents  of  the  children  with  whom  they  are  residing  are 
able  and  willing  to  provide  for  these  infants,  who  at  the  time 
of  the  institution  of  this  proceeding  were,  respectively,  six, 
four,  and  two  years  old. 

Under  these  circumstances  should  the  children  be  left  with 
the  mother  or  restored  to  the  father,  whose  treatment  of  his 
wife  has  been  at  times  both  harsh  and  injudicious? 

In  the  Amer.  and  Eng.  Encyl.  Law,  vol.  IX.,  p.  243,  it  is 
said  :  "Rights  of  the  father  to  the  custody  of  his  children  are 
not  so  absolute  in  this  country  as  in  England.  Where  each  is 
blameless,  the  father  is  entitled  to  the  custody  of  his  children. 
But  the  courts  adopt  the  equitable  principle  that  this  right 
must  yield  to  considerations  affecting  the  welfare  of  the  chil- 
dren  ♦♦♦♦  ♦♦♦♦♦♦ 

The  later  and  better  doctrine  now  generally  recognized  with 
respect  to  contentions  among  relatives  for  the  custody  of  in- 
fants, is  that  the  future  welfare  and  interest  of  the  child  is  the 
paramount  consideration,  even  as  against  the  claim  of  either 
or  both  of  its  parents;  and  notwithstanding  a  statute  recog- 
nizing the  superior  rights  of  the  father." 

Now,  this  being  in  brief  the  law  applicable  to  the  case,  the 
only  question  is  whether  the  interests  of  these  infants  will 
best  be  subserved  by  committing  these  children  to  the  care 
and  custody  of  their  father,  who  is  their  natural  guardian,  and 
who,  if  he  is  not  shown  to  be  an  extremely  affectionate  person, 
is  shown  to  be  a  thoughtful  and  provident  person,  solicitous 
for  the  personal  and  spiritual  welfare  of  his  family,  and  able  to 
provide  for  them,  or  by  leaving  them  in  the  custody  of  their 
mother,  who  is  herself  dependent  on  her  parents  for  her  sup- 
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port.     Upon  this  point  we  think  there  can  be  but  one  answer, 
and  that  in  favor  of  committing  them  to  their  father. 

In  the  opinion  of  this  court  the  judgment  of  the   circuit 
court  is  right  and  must  be  affirmed. 

Judgment  affirmed. 
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Chappell  v.  Trent. 

December  7th,  1893. 

1.  Wills — Capacity — Undue  influence — Instructions. — It  is  error  in  a  suit  to 

set  aside  a  will  for  testamentary  incapacity  and  undue  influence,  to  re- 
fuse an  instruction  asserting  that  undue  influence  is  any  means  employed 
with  the  testator,  which,  under  the  circumstances,  he  cannot  well  resist 
and  which  induces  him  to  do  what  otherwise  he  would  not  do. 

2.  Idem — Misleading. — An  instruction  that  the  influence  to  vitiate  a  will 

must  amount  to  force  and  coercion  obstructing  free  agency,  and  not  the 
mere  influence  of  afl*ection  and  attachment  nor  mere  desire  of  gratifying 
another's  wishes,  is  misleading  as  being  calculated  to  impress  the  jury 
that  only  physical  force  or  threats  of  personal  violence  would  be  suffi- 
cient to  vitiate  a  will,  and  is  erroneous. 

3.  Idem — Assumption  of  facts. — It  is  error  to  give  an  instruction  ignoring  the 

question  of  testamentary  capacity,  and  thus  assuming  its  existence,  and 
suggesting  that  unless  it  be  shown  that  the  will  was  the  result  of  irre- 
sistible importunities,  or  was  made  purely  for  the  sake  of  peace,  it  must 
be  upheld. 

4.  Idem — Previous  declarations. — An  instruction  assuming  that  the  provisions 

of  a  will  accord  with  testator's  affections  and  previous  declarations  is 
erroneous  where  it  devises  all  of  testator's  property  to  persons  not  re- 
lated to  him,  and  is  contrary  to  his  previous  declarations  to  the  eff*ect 
that  he  did  not  intend  to  make  any  will,  and  he  is  not  shown  ix>  have 
had  any  aflfection  for  such  beneficiaries. 

5.  Idem — Burden  of  proof  . — Beneficiaries,  no  kin  to  a  testator  eighty-five 

years  old,  of  greatly  impaired  health  and  enfeebled  mind,  and  in  their 
custody,  and  away  from  his  next  of  kin,  and  induced  by  them  or  his 
attending  physician  to  devise  to  them  his  entire  estate,  have  the  burden 
of  clearly  proving  that  the  will  was  his  free  and  voluntary  act. 

6.  Wills — Evidence  of  testamentary  capacity. — That  a  testator  had  suflScient 

mind  to  answer  ordinary  questions  is  not  evidence  of  testamentary  capacity 
if  he  did  not  have  suflBcient  active  memory  to  collect  in  his  mind,  with- 
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out  prompting,  particulars  of  the  business  to  be  transacted  and  to  hold 
them  in  his  mind  a  sufficient  length  of  time  to  perceive  at  least  their 
obvious  relations  to  each  other  and  to  be  able  to  form  some  rational 
judgment  in  relation  to  them. 

7.  Idem — Opinion  of  subscribing  witnesses. — ^The   mere   statement  of  sub- 

scribing witnesses  that  testator  knew  what  he  was  doing  is  not  sufficient 
proof  of  testator's  capacity  to  entitle  the  wiU  to  be  proved,  where  the 
proof  shows  that  in  fact  he  did  not  recognize  either  of  them  upon  their 
coming  into  his  room,  and  that  no  word  passed  between  them,  and  that 
to  all  appearances  testator  was  unconscious  of  their  presence. 

8.  Idem — Opinion  of  attending  physician. — Testamentary   capacity  is   not 

established  by  the  opinion  of  the  attending  physician  alone  that  testator 
was  mentally  competent  when  he  executed  the  will,  where  there  are 
numerous  facts  at  and  before  its  execution  tending  to  show  the  contrary, 
and  such  physician's  testimony  is  itself  inconsistent,  and  he  states  that 
he  is  in  doubt  as  to  what  constitutes  mental  competency,  and  would 
rather  state  the  circumstances,  and  such  circumstances  as  stated  by  him 
indicate  lack  of  a  sound  disposing  mind  and  memory. 

9.  Idem — Testing  capacity.— A  will  will  be  set  aside  as  having  been  obtained 

by  undue  influence  where,  at  the  time  of  its  execution,  the  testator  was 
weak,  feeble,  and  nearly  unconscious,  and  it  was  more  the  will  of  his 
attending  physician  who  drew  it,  and  urged  its  execution,  than  of  testa- 
tor, and  who  wholly  omitted .  his  duty  of  testing  testator's  mental 
capacity  before  taking  part  in  procuring  its  execution. 

10.  Idem —  Verdicts. — A  verdict  sustaining  a  will  will  be  set  aside  where  facte 
and  circumstances  before  and  at  time  of  executing  the  will  clearly  show 
want  of  testamentary  capacity,  and  that  the  will  was  not  the  testator's 
firee  and  voluntary  act,  and  the  verdict  can  be  accounted  for  only  on  the 
ground  of  reliance  upon  instructions  clearly  erroneous. 

11.  Idem — Presence  of  subscribing  witnesses. — ^The  presence  of  the  subscribing 
witnesses  required  by  the  statute  is  a  presence  of  which  testator  is  con- 
scious, and  not  that  they  be  merely  present  together  and  that  testator 
is  looking  straight  at  them,  where  he  does  not  recognize  them,  and, 
instead  of  his  requesting  them  to  attest  his  will,  or  their  asking  him  if 
he' desires  them  to  do  so,  he  appears  utterly  unconscious  of  their  pres- 
ence. 

12.  Idem — Signature  of  testator. — An  instruction  that  a  will  is  invalid  unless 
in  writing  and  signed  by  the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  in  such  manner  as  to  manifest  that  the 
name  is  intended  as  a  signature,  and  unless  it  be  wholly  written  by  the 
testator,  the  signature  must  be  made  or  the  will  acknowledged  by  him 
in  the  presence  of  at  least  two  competent  witnesses  present  at  the  same 
time,  and  such  witnesses  must  subscribe  the  will  in  testator's  presence, 
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is  in  accordance  with  the  statute  and  covers  the  whole  ground,  and  any 
addition  to  the  effect  that  such  direction  need  not  be  in  any  particular 
form,  but  may  be  given  by  testator  spontaneously  or  at  the  suggestion  of 
another,  should  not  be  given. 
13.  Idem — Case  at  har.-^ln  case  here  after  minute  consideration  of  the  facts 
attending  the  execution  of  the  paper  and  of  the  testimony  of  one  of  the 
beneficiaries  and  of  the  subscribing  witnesses,  hddf  there  was  a  feilure 
to  prove  that  testator  was  at  the  time  possessed  of  a  sound  mind  and 
disposing  memory,  and  that  therefore  said  paper  was  not  his  true  last 
will  and  testament. 

Appeal  from  circuit  court  of  Bedford  county,  rendered  in  a 
cau8e  wherein  Josiah  Chappell  and  many  others,  the  heirs-at- 
law  of  Richard  T.  Chappell,  deceased,  were  complainants,  and 
Elizabeth  Mc.  Trent  and  Edward  T.  Trent  were  defendants. 
The  purpose  of  the  suit  was  to  annul  the  alleged  will  of  the 
decedent.  At  the  trial  of  the  issue  of  devisavit  vel  non  the  jury 
brought  in  a  verdict  sustaining  the  will,  and  the  complainants, 
(defendants  in  said  issue)  moved  for  a  new  trial,  which  being 
denied  and  a  decree  entered  in  accordance  with  the  verdict, 
the  said  complainants  appealed.     Opinion  states  the  case. 

James  G.  Field,  Kirkpatrick  ^  Bluckford,  and  John  M.  Payne, 
for  appellants. 

R.  G.  H.  Kean  and  M.  P.  Burks,  for  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  was  to  annul  and  set  aside  as  invalid 
a  certain  paper  writing  executed  on  the  17th  day  of  June, 
1800,  and  purporting  to  be  the  last  will  and  testament  of  the 
said  Richard  T.  Chappell,  which  paper  had  been  admitted  to 
probate,  ex  parte,  by  the  county  court  of  Bedford  county  at  the 
July  term  thereof,  1890. 

The  circuit  court  of  Bedford  made  an  order  in  the  cause, 
directing  an  issue  devisavit  vel  non  to  be  tried  at  its  bar,  in 
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which  the  defendants,  Edward  Trent  and|Eliza  Trent,  shoald 
be  plaintiffs,  and  the  plaintiffs  in  the  bause  should  be  defen- 
dants. The  cause  came  on  and  the  issue  was  tried  at  a  special 
term  of  the  circuit  court  of  Bedford  county,  continued  and 
held  for  said  county,  on  the  1st  day  of  September,  1890,  when 
the  jury  found  the  following  verdict:  "  We,  the  jury,  find  that 
the  paper  writing  in  the  bill  and  proceedings  mentioned,  dated 
the  17th  day  of  June,  1890,  purporting  to  have  been  signed 
by  Richard  T.  Chappell,  by  T.  W.  Nelson,  and  attested  by 
Charles  H.  Terrell  and  Joseph  M.  Crank,  which  was  admitted 
to  probate  ex  parte  in  the  county  court  of  Bedford  county  on 
the  28th  day  of  July,  1890,  as  the  will  of  Richard  T.^Chap- 
pell,  deceased,  and  every  part  thereof  is  the  will  of  Richard 
T.  Chappell,  deceased." 

Whereupon  the  defendants  in  the  issue  moved  the  court  to 
set  aside  the  verdict  ot  the  jury  and  grant  them  a  new  trial 
upon  the  ground  that  the  verdict  of  the  jury  was  against  the 
law  and  the  evidence ;  but  the  court  overruled  the  motion  and 
refused  to  grant  a  new  trial ;  to  which  ruling  of  the^court  the 
defendants,  by  counsel,  excepted;  and  the  court  certified  the 
evidence  adduced  at  the  trial. 

On  the  trial  of  said  issue,  and  after  all  the  evidence  hadbe^^n 
introduced,. the  defendants  in  the  issue  moved  the  court  to 
give  to  the  jury  two  instructions,  designated  as  instructions 
C  and  D,  respectively,  as  follows : 

Instruction  C. 

"That  'undue  influence  '  is  any  means  employed  upon  and 
with  the  testator  by  which,  under  the  circumstances  and  con- 
ditions by  which  the  testator  was  surrounded,  he  could  not 
well  resist,  and  which  controlled  his  volition  and  induced  him 
to  do  what  otherwise  would  not  have  been  done." 
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Instruction  D. 

"  When  an  old  man  eighty-five  years  old,  of  greatly  impaired 
health  and  enfeebled  mind,  away  from  liis  next  of  kin  and  in 
the  custody  of  persons  of  no  kin,  is  induced  to  make  a  will 
giving  to  such  persons  his  entire  estate,  the  law  requires  that 
such  persons  must  clearly  prove  that  the  said  will  was  the  free 
and  voluntary  act  of  the  testator  and  an  intelligent  expression 
of  his  wishes  respecting  the  disposition  of  his  property." 

But  to  the  giving  ot  these  instructions  the  plaintiffs  in  the 
issue  objected,  and,  by  counsel,  in  lieu  thereof,  asked  for  two 
other  instructions,  marked,  respectively,  6  and  7,  which  objec- 
tion the  court  sustained  and  gave  said  instructions  6  and  7,  as 
follows: 

Instruction  6. 

"  The  question  as  to  what  is  undue  influence  such  as  to  over- 
come the  will  or  control  the  judgment  ot  the  testator,  largely 
depends  upon  the  circumstances  of  each  case,  chief  of  which 
are  the  dispositions  contained  in  the  will,  the  situation  of  the 
testator,  and  his  mental  and  physical  condition  at  the  time  the 
will  was  made. 

"  Influence  to  vitiate  an  act  must  amount  to  force  and  coer- 
cion, obstructing  free  agency;  it  must  not  be  the  influence  of 
affection  and  attachment;  it  must  not  be  the  mere  desire  of 
gratifying  the  wishes  of  another  that  might  be  a  very  strong 
ground  in  support  of  the  testamentary  act. 

"Further  :  there  must  be  proof  that  the  act  was  obtained  by 
this  coercion,  by  importunity  that  could  not  be  resisted ;  that 
it  was  done  merely  for  the  sake  of  peace,  so  that  the  motive 
was  tantamount  to  force  or  fear. 

"  On  the  other  hand,  where  the  provisions  of  the  will  accord 
with  the  affections  and  previous  declarations  of  the  testator^ 
and  are  such  as  might  hsive  been  justly  expected,  these  are 
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facts  tending  to  prove  both  testamentary  capacity  and  freedom 
of  action/' 

Instruction  7. 

"  When  a  testator  of  great  age  and  impaired  health  by  his 
will  gives  his  property  to  persona  who  are  immediately  about 
him,  to  the  exclusion  of  his  kindred,  it  is  the  duty  of  the  jury 
to  look  closely  into  the  question  whether  such  disposition  was 
free  and  intelligent,  to  consider  what  previous  declaration  of 
his  purpose  (if  any)  he  may  have  made,  his  relations  and  feel- 
ings towards  his  kindred  and  towards  the  beneficiaries  under 
the  alleged  will,  and  to  inquire  whether,  under  all  the  circum- 
stances of  the  case,  the  disposition  made  is  such  as  might 
naturally  have  been  expected,  and  such  as  the  common  sense 
of  men  would  naturally  expect. 

"If,  in  such  case,  relations  are  disinherited  who  would  natu- 
rally have  been  expected  to  be  the  objects  of  the  testator's 
bounty,  in  favor  of  persons  in  whose  favor,  under  the  circum- 
stances, such  a  disposition  would  not  have  been  anticipated, 
they  should  very  clearly  show  that  the  will  was  the  free  and 
voluntary  act  of  the  testator." 

And  thereupon  the  defendants  in  the  issue  offered  in  lieu  of 
said  instruction  No.  6,  given  by  the  court,  the  following  in- 
struction, marked  E : 

Instruction  E. 

"  The  court  instructs  the  jury  that  to  make  a  good  will  a  man 
must  be  a  free  agent,  but  all  influences  are  not  unlawful ;  ap- 
peals to  the  affections  or  ties  of  kindred,  to  gratitude  for  past 
services  or  pity  for  future  destitution,  or  the  like,  are  all  legiti- 
mate, and  may  be  fairly  urged  on  a  testator.  On  the  other 
hand,  pressure  of  whatever  character,  if  so  exerted  as  to  over- 
power the  volition  without  convincing  the  judgment,  is  a  spe- 
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cies  of  restraint  under  which  no  valid  will  can  be  made.  Im- 
portunity which  the  testator  has  not  the  will  or  strength  to 
resist,  and  'to  which  he  yields  for  peace  and  quiet  if  carried  to 
a  degree  in  which  the  testator's  judgment,  discretion,  or  wish 
will  constitute  undue  influence,  though  no  force  is  used  or 
threatened.  In  other  words,  his  will  must  be  the  oft'^pring  of 
his  own  volition,  and  not  the  record  of  the  wishes  and  desires 
of  some  one  else,  and  in  considering  whether  the  testator's 
free  volition  had  been  overborne  or  controlled,  the  jury  must 
consider  his  age,  his  physical  and  mental  condition,  and  all  the 
circumstances  surrounding  the  testator." 

But  the  court  overruled  the  naotion  and  refused  to  give  said 
instruction  E  in  lieu  of  said  instruction  6,  given  at  thf  in- 
stance of  the  plaintiffs  in  the  issue;  to  which  action  of  the 
court  refusing  instructions  C,  D,  and  E,  and  giving  said  in- 
structions 6  and"  7,  the  defendants  in  the  issue,  by  their  coun- 
sel, excepted;  and  the  said  rulings  of  the  court  with  respect 
to  said  instructions  constitute  the  subject  of  the  defendants' 
bill  of  exceptions  No.  1. 

And  inrther,  upon  the  trial  of  the  issue,  and  after  all  the 
evidence  had  been  introduced,  the  defendants  in  the  issue 
moved  the  court  to  give  the  following  instruction,  designated 

Instruction  No.  1. 

"The  court  instructs  the  jury  that  no  will  is  valid  unless  in 
writing  and  signed  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  direction,  in  such  manner  as  to  make 
it  manifest  that  the  name  is  intended  as  a  signature,  and  more- 
over, unless  it  be  wholly  written  by  the  testator,  the  signature 
must  be  made  or  the  will  acknowledged  by  him  in  the  pres- 
ence of  at  least  two  competent  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  subscribe  the  will  in  the  pres- 
ence of  the  testator." 

But  on  the  motion  of  the  plaintiffs  in  the  issue,  by  their 


Digitized  by  VjOQQIC 


856  Chappell  v.  Trbnt. 


Opinion. 


counsel,  the  court  added  to  the  instruction  so  asked  for,  the 
following : 

"  If  a  will  has  been  signed  by  some  other  person  in  the  pres- 
ence of  the  testator,  and  by  his  direction,  it  is  not  required 
that  such  direction  be  in  any  particular  form.  It  may  be  by 
the  spontaneous  direction  of  the  testator,  or  by  the  suggestion 
of  a  third  person  accepted  and  adopted  by  the  testator." 

To  this  addition  to  the  instruction,  as  asked  for  by  thera,  the 
defendants  in  the  issue  objected,  but  the  court  overruled  their 
objection  and  made  the  addition  to  the  instruction  as  asked 
for  by  the  plaintiffs  in  the  issue;  to  which  action  of  the  court 
the  defendants  in  the  issue  excepted;  and  this  is  the  subject  of 
their  bill  of  exceptions  No.  2. 

As  already  stated,  the  jury  returned  a  verdict  sustaining  the 
alleged  will;  aad  the  defendants  in  the  issue,  by  counsel, 
moved  the  court  to  set  aside  the  verdict  of  the  jury  and  grant 
them  a  new  trial,  upon  the  ground  that  the  verdict  was  against 
the  law  and  the  evidence  in  the  case ;  but  the  court  overruled 
the  motion  and  refused  to  grant  a  new  trial,  and  thereupon 
proceeded  to  enter  its  decree  in  accordance  with  the  finding 
of  the  jury;  to  which  action  of  the  court  the  defendants  in 
the  issue,  by  their  counsel,  also  excepted,  and  the  court  certi- 
fied, not  the  facts,  but  all  the  evidence ;  and  this  is  the  defend- 
ant's [in  the  issue]  bill  of  exceptions  No.  3.  From  the  decree 
so  rendered,  the  case  is  here  on  appeal. 

The  main  question  in  the  case  is  one  of  testamentary  ca- 
pacity. In  other  words,  the  question  to  be  decided  is.  Was 
the  alleged  testator,  Richard  T.  Chappell,  at  the  time  of  the 
execution  of  the  writing  purporting  to  be  his  last  will  and  tes- 
tament, capable  of  making  a  valid  will  disposing  of  his  prop- 
erty? 

The  statute,  §  3,  ch.  118,  Code  1873,  provides  that  "  no  per- 
son of  unsound  mind  or  under  the  age  of  twenty-one  years, 
shall  be  capable  of  making  a  will,  except  that  minors  eighteen 
years  of  age  or  upwards  may,  by  will,  dispose  of  personal 
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estate;  nor  shall  a  married  woman  be  capable  of  making  a- 
will,  except  for  the  disposition  of  her  separate  estate,  or  in  the 
exercise  of  a  power  of  appointment."  And  as  to  the  mode 
of  executing  wills,  it  is  provided  by  section  4  of  the  same 
chapter,  that  "  no  will  shall  be  valid  unless  it  be  in  writing  and 
signed  by  the  testator,  or  by  some  other  person  in  his  pres- 
ence or  by  his  direction,  in  such  manner  as  to  make  it  mani- 
fest that  the  name  is  intended  as  a  signature;  and,  moreovor, 
unless  it  be  wholly  written  by  the  testator,  the  signature  shall 
be  made  or  the  will  acknowledged  by  him  in  the  presence  of 
at  least  two  competent  witnesses  present  at  the  same  time; 
and  such  witnesses  shall  subscribe  the  will  in  the  presence  of 
the  testator,  but  no  form  of  attestation  shall  be  necessary. 

This  case  is  so  remarkably  like  the  case  of  Tucker  v.  Sand- 
adge^  Curator^  85  Va.  546,  thht  it  may  be  said  with  safety  to  be, 
in  every  essential  particular,  ruled  by  that  case;  and,  upon  the 
important  question  of  testamentary  capacity,  we  cannot  do 
better  than  to  reproduce  here  the  authorities  cited  in  that  case, 
as  follows : 

"  In  the  Marquis  of  Winchester  Case  it  is  said  that  *  by  law  it 
is  not  sufficient  that  the  testator  be  of  memory,  when  he  makes 
his  will,  to  answer  familiar  and  usual  questions;  but  he  ought 
to  have  a  disposing  memory,  so  that  he  is  able  to  make  a  dis- 
position of  his  lands  with  umlerstanding  and  reason,  and  that 
is  such  a  memory  which  the  law  calls  sound  and  perfect 
memory.' 

*'In  Mountain  v.  Bennett^  1  Gov.,  353,  the  Lord  Chief  Baron 
said:  '  Two  things  must  be  made  out,  in  the  first  instance,  by 
those  who  support  the  will — the  formality  of  the  instrument 
and  the  sanity  of  the  person  making  it;  that  if  a  party  im- 
peaching a  will  relies  upon  actual  force  being  used  upon  the 
testator,  it  is  incumbent  on  him  to  show  it,'  and  he  adds 
that  'there  is  another  ground  which,  though  not  so  distinct  as 
actual  force  nor  so  easy  to  be  proved,  yet  if  it  should  be  made 
out  would  certainly  destroy  the  will ;  that  is,  if  a  dominion 
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was  acquired  by  any  person  over  a  mind  of  sufficient  sanity  to 
general  purposes,  and  of  sufficient  soundness  and  discretion  to 
regulate  his  affairs  in  general;  yet,  if  such  dominion  or  influ- 
ence were  acquired  over  him  as  to  prevent  the  exercise  of  such 
discretion,  it  would  be  equally  inconsistent  with  the  idea  of  a 
disposing  mind.' 

"  In  M'lrsk  V.  Terrell^  2  Hagg.,  122,  that  experienced  and 
learned  judge.  Sir  John  Nicholl,  said  :  *  It  is  a  great  but  not 
uneomaion  error  to  suppose  that,  because  a  person  can  under- 
stand a  question  put  to  him,  aud  can  give  a  rational  afiswor  to 
such  question,  he  is  of  perfect  sound  mind,  and  is  capable  of 
making  a  will  for  any  purpose  whatever;  whereas,  the  rule  of 
law,  and  it  is  the  rule  of  common  sense,  U  far  otherwise;  the 
competency  of  the  mind  is  to  be  judged  by  the  nature  of  the 
act  to  be  done,  from  a  consideration  of  all  the  circumstances  of 
the  case.' 

"  The  observation.^  of  Erskine,  J.,  in  Harwood  v.  Baker^  3 
Moore  Priv.  C.  C,  282-290,  *  *  *  are  worthy  of  note. 
He  says :  '  But  their  lordships  are  of  opinion  that,  in  order  to 
constitute  a  sound  disposing  mind,  a  testator  must  not  only  be 
able  to  understand  that  he  is,  by  his  will,  giving  the  whole  of 
his  property  to  one  object  of  his  regard,  but  that  he  must  also 
have  capacity  to  comprehend  the  extent  of  his  property,  and. 
the  nature  of  the  claims  of  others,  whom,  by  his  will,  he  is  ex- 
cluding from  all  participation  in  that  property  ';  and  he  justly 
and  truthfully  adds,  *  that  the  protection  of  the  law  is  in  no  case 
more  needed  than  it  is  in  those  where  the  mind  has  become  too 
much  enfeebled  to  comprehend  more  objects  than  one,  and  most 
especially  when  that  object  may  be  so  forced  upon  the  atten- 
tion of  the  invalid  as  to  shut  out  all  others  that  might  require 
consideration  ;  and  therefore  the  q'uestion  which  their  lordships 
propose  to  decide  in  this  case  is  not  whether  Mr.  Baker  knew 
when  he  was  giving  all  his  property  to  his  wife  and  excluding 
all  his  other  relations  from  any  share  in  it,  but  whether  he  was 
at  that  time  capable  of  recollecting  who  those  relations  were. 
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of  understanding  their  respective  claims  upon  his  regani  and 
bounty,  and  of  deliberately  forming  an  intelligent  purpose  of 
excluding  them  from  any  share  of  his  property.' 

"In  Derr  v.  Jackson^  2  SoutharJ's  H.,  45i,  the  chief  justice, 
in  charging  the  jury  on  this  point,  said,  *  that  a  disposing  mind 
and  memory  is  a  mind  and  memory  which  has  the  capacity  of 
recollecting,  discerning,  and  feeling  the  relations,  cotmections, 
and  obligations  of  family  and  blood ;  that,  though  it  has  some- 
times been  said,  as  had  been  stated  from  the  books,  that  if  one 
could  tell  his  name,  say  the  day  of  the  week,  or  even  ask  for 
food,  it  is  a  sufficient  evidence  of  a  disposing  mind  ;  yet  such 
sayings,  though  they  show  that  wills  are  not  rightly  to  be  set 
aside  on  suggestions  of  incapacity,  can  and  ought  to  have  bat 
little  weight  with  rational  man,  iuyesti^tiBg  the  truth  upon 
their  oaths;  that  if, upon  the  whole,  they  should  be  of  opinion 
that  the  mental  powers  of  the  testatrix  were  so  far  enfeebled 
and  broken  as  that  she  could  not  make  a  discreet  disposition 
of  her  affairs  herself,  and  the  will  in  question  was  devised  by 
other  persons,  and  only  assented  to  by  her,  upon  being  asked, 
w'ithout  the  power  of  understanding  it,  then  they  ought  to  find 
for  the  plaintiff*;  that  is,  that  it  was  not  her  will.'     *     *     * 

"  In  Shropeshire  v.  BenOj  5  J.  J.  Marsh.,  91,  Robertson,  C.  J., 
observed  that  the  facts  in  that  case  led  to  the  conclusion  ^  that 
the  testator  had  not  a  disposing  mind,  or  that  if  he  ever  had, 
it  was  not  in  a  disposing  state.  He  was  not  superanuated,  nor 
was  he  absolutely  siultas  or  fatuus  ;  but  all  the  facts  combined 
tend  to  show  that  he  had  not  a  sound  memorj/^  was  sufficient 
mind,  nor  a  mind  in  a  proper  state  for  disposing  of  his  estate 
with  reason, or  according  to  any  fixed  judgment  or  settled  pur* 
pose  of  his  own.  This  we  consider  the  true  test,  established 
not  only  by  philosophy,  but  by  law. 

"  Converse  v.  Converse^  21  Verm.  R.,  168,  lays  down  the  rule, 
that  if  '  the  testator,  when  he  made  the  will,  was  capable  of 
knowing  and  understanding  the  nature  of  the  business  he  was 
then  engaged  in,  and  the  elements  of  which  the  will  was  com- 


Digitized  by 


Google 


860  Chappell  v.  Trent. 

Opinion. 


posed,  and  the  disposition  of  his  property  as  therein  provided 
for,  both  as  to  the  property  he  meant  to  dispose  of  by  his  will 
and  the  persons  to  whom  he  meant  to  convey  it,  and  the  man- 
ner in  which  it  was  to  be  distributed  between  them,  then  he 
possessed  a  sound  and  disposing  mind  and  memory.'  This  rule 
was  approved  by  Redfield,  J.,  who  added  :  *  He  must  undoubt- 
edly retain  sufficient  active  memori/  to  collect  in  his  mind,  without 
prompting,  particulars  or  elements  of  the  business  to  be  trans- 
acted, and  to  hold  them  in  his  mind  a  sufficient  length  of  time 
to  perceive  at  least  their  obvious  relations  to  each  other,  and 
be  able  to  form  somerational  judgment  in  relation  to  them.' 

"  In  1828,  Chancellor  Walworth,  in  Clarke  v.  Fisher,  1  Paige, 
171,  said:  'The  general  principles  in  relation  to  the  capacity 
of  a  person  to  make  a  will  are  well  understood.  He  must  be 
of  sound  and  discerning  mind  and  memory,  so  as  to  be  capa- 
ble of  making  a  testamentary  disposition  of  his  property  with 
sense  and  judgment  in  reference  to  the  situation  and  amount 
of  such  property,  and  to  the  relative  claims. of  diffiarent  per- 
sons who  are  or  might  be  the  objects  of  his  bounty.  In  that 
case  the  chancellor  reversed  the  decision  of  the  surrogate, 
which  admitted  the  will  of  John  Fisher  to  probate.  The  tes- 
tamentary capacity  of  John  Fisher  was  again  the  subject  of 
judicial  investigation  before  Vice-Chancellor  Sandford,in  1845 
and  1846  (3  Sand.Ch.  R.,  351),  and  he  held  that  he  had  testa- 
mentary capacity.  But,  on  appeal,  that  decision  was  reversed 
by  the  chancellor,  who  held  the  will  void,  and  the  chancellor's 
decree  was,  on  appeal,  affirmed  by  the  New  York  Court  of 
Appeals.'     2  Cor.  R.,  498." 

The  cases  above  referred  to  were  decided  by  courts  of  very 
high  authority;  and  they  state  with  clearness  and  accuracy  the 
true  principles  to  be  applied  in  determining  the  question  of 
testamentary  capacity.  And,  as  was  said  in  Tucker  v.  Sand- 
ridge,  Curator,  85  Va.,  546,  they  do  not  attempt,  on  the  one 
hand,  the  difficult,  if  not  impossible,  task  of  laying  down  any 
precise  rule  as  to  the  exact  amount  of  mental  capacity  essen- 
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tial  to  a  valid  will,  and,  on  the  other  hand,  they  carefully  avoid 
that  other  and  perhaps  more  dangerous  doctrine,  which  has 
sometimes  been  held,  that  any  degree  of  mental  capacity  above 
that  of  the  idiot  and  the  lunatic  is  sufficient;  but,  appealing 
to  unfettered  human  reason  as  the  only  safe  guide  to  rational 
and  just  testatorial  conclusions  and  actions,  they  do  prescribe 
the  only  sensible,  judicious,  and  safe  rule  for  the  guidance  of 
the  courts.  They  announce  the  simple,  common-sense  doc- 
trine that,  in  order  to  execute  a  valid  will,  the  alleged  testator 
must  be  shown  to  have,  at  the  time  of  making  it,  sufficient 
active  memory  to  recall  his  family  and  his  property,  and  to  form 
some  rational  judgment  in  regard  to  the  claims  of  the  one  and 
the  disposition  of  the  other,  with  reference  to  the  claims  of 
family  and  blood.  In  other  words,  as  was  said  by  Redfield,  J., 
it  must  appear  that  the  testator,  when  he  made  his  will,  "  was 
capable  of  knowing  and  understanding  the  nature  of  the  busi- 
ness he  was  then  engaged  in,  and  the  elements  of  which  the 
will  was  composed,  and  the  disposition  of  his  property,  as 
therein  provided  for,  both  as  to  the  property  he  meant  to  dis- 
pose of  by  his  will,  and  the  persons  to  whom  he  meant  to  con- 
vey it,  and  the  manner  in  which  it  was  to  be  distributed  among 
them.'' 

In  the  light  of  the  principles  above  stated,  the  question  is. 
Was  the  alleged  testator,  Richard  T.  Chappell,  at  the  time  of 
the  execution  of  the  paper  in  question,  purporting  to  be  his 
last  will  and  testament,  possessed  of  testamentary  capacity  to 
make  a  valid  will  ? 

Our  statute  of  wills  declares  that  "no  person  of  unsound 
mind  or  under  the  age  of  twenty-one  years  shall  be  capable  of 
making  a  will,  except  that  minors  eighteen  years  of  age  or  up- 
wards may,  by  will,  dispose  of  personal  estate ;  nor  shall  a 
married  woman  be  capable  of  making  a  will,  except  for  the 
disposition  of  her  separate  estate,  or  in  the  exercise  of  a  power 
of  appointment."  Code  1887,  §  2513*  And  as  to  the  mode 
of  executing  a  will,  it  is  declared  that  "  No  will  shall  be  valid 
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unless  it  be  in  writing  and  signed  by  the  testator,  or  by  some 
other  person  in  his  presence,  and  by  his  direction,  in  such  man- 
ner as  to  make  it  manifest  that  the  name  is  intended  as  a 
signature;  and  moreover,  unless  it  be  wholly  written  by  the 
testator,  the  signature  shall  be  made  or  the  will  acknowledged 
by  him  in  the  presence  of  at  least  two  competent  witnesses, 
present  at  the  same  time ;  and  such  witnesses  shall  subscribe 
the  will  in  the  presence  of  the  testator,  but  no  form  of  attesta- 
tion shall  be  necessary."     lb.,  §  2514. 

Before  proceeding  to  examine  the  testimony  bearing  directly 
on  the  question  of  testamentary  capacity,  it  is  important  to 
call  attention  to  the  circumstances  immediately  preceding  and 
attendant  upon  the  execution  of  the  paper  in  question,  and  to 
give  a  brief  sketch  of  the  life,  habits,  and  character  of  the 
alleged  testator,  as  disclosed  by  the  record. 

The  will  is  very  brief,  and  is  shown  to  have  been  written 
with  unbecoming  haste  and  without  any,  or  the  opportunity 
of  any,  deliberate  forethought,  on  the  part  of  the  alleged 
testator,  and  without  any  precaution  on  the  part  of  either  the 
draftsman  of  the  paper  or  the  attesting  witnesses  to  ascertain 
whether,  at  the  time,  the  alleged  testator  was  possessed  of 
sufficient  mental  capacity  to  make  a  valid  will. 

It  unmistakably  appears  that  Mr.  Chappell  was  averse  to 
making  any  will ;  that  he,  with  one  exception,  presently  to  be 
mentioned,  uniformly,  for  many  years  prior  to  the  execution 
of  the  paper  in  question,  when  approached  on  the  subject  by 
his  neighbors  and  friends,  declared  either  that  "  the  law  makes 
the  best  will,"  or  that  "  the  law  makes  a  good  enough  will  for 
me."  On  the  one  occasion  referred  to,  at  the  suggestion  of 
Mr.  Elam,  an  acquaintance  and  friend,  he  agreed  to  provide 
for  his  brother,  the  appellant,  Josiah  Chappell,  for  his  life,  and 
solicited  Mr.  Elam's  aid  in  arranging  the  matter;  but  this 
agreement  was  never  carried  into  effect. 

Never,  on  any  other  occasion,  did  he  say  or  do  anything 
evincing  any  serious  purpose  on  his  part  to  make  any  will. 
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much  less  a  will  giving  to  Eliza  and  Ned  Trent  bis  entire 
estate,  to  the  utter  exclusion  of  his  family  and  blood.  Indeed, 
Mr.  Elam  testifies  that  he,  on  the  occasion  above  mentioned, 
said  to  Mr.  Chappell  that  he  (Elam)  had  heard  that  he  (Chap- 
pell) intended  to  give  his  estate  to  the  Trents;  and  that  Mr. 
Chappell  indignantly  denied  the  truth  of  the  report,  and  hooted 
at  the  idea  of  his  giving  the  Trents  anything. 

The  so-called  will  was  wholly  written,  including  the  signa- 
ture, by  Dr.  T.  W.  Nelson,  the  attending  physician,  and  was 
attested  by  Charles  II.  Terrell  and  Joseph  M.  Crank,  both  of 
them  brothers-in-law  of  the  beneficiaries  (Eliza  and  Ned  Trent). 
The  alleged  will  is  as  follows : 

"I,  Richard  T.  Chappell,  being  of  sound  mind  but  extremely 
feeble  of  body,  do  make  and  ordain  this  to  be  my  last  will  and 
testament.  I  give  to  Eliza  Mc.  Trent  and  E.  T.  Trent,  now 
living  in  my  house,  all  the  property  of  whatsoever  kind  I  die 
possessed  afrer  the  payment  of  my  just  debts. 

"  Given  under  my  hand  and  seal  this  17th  day  of  June,  1890. 

"R.  T.  CHAPPELL,  [seal.] 
''Bi/  T.  W.  Nefsort. 
"Witnessed  by  Charles  H.  Terrell  and  Joseph  M.  Crank." 

Mr.  Chappell  died  the  owner  of  an  estate  estimated  at  near 
$20,000  in  value.  He  left  surviving  him,  as  his  next  of  kin 
and  heirs  at  law,  a  brother  of  the  full  blood,  the  appellant,  Jo- 
siah  Chappell,  of  Abingdon,  Va.,  and  the  numerous  descend- 
ants of  two  older  half  sisters,  who,  a  great  many  years  ago, 
married  and  moved  South,  and  whose  descendants  are  very 
much  scattered. 

Mr.  Chappell  died  of  an  acute,  painful,  and  rapidly  exhaust- 
ing attack  of  dysentery,  after  an  illness  of  about  three  weeks, 
and  was,  at  the  time  of  his  death,  over  eighty -five  years  of  age. 
Up  to  within  three  hours  before  the  execution  of  the  paper  in 
question,  he  never  said  or  did  anything  that  could  be  tortured 
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into  evincing  any  purpose  on  his  part  to  make  any  such  will 
as  that  here  in  question,  or  any  will  whatever,  except  on  the 
occasion  referred  to,  when  he  agreed,  at  the  instance  of  Mr. 
Elam,  to  make  a  life  provision  for  his  brother,  the  appellant, 
Josiah  Chappell;  and  never,  until  the  day  of  the  execution  of 
this  pretended  will,  and  within  three  hours  before  its  execu- 
tion, did  he  declare  any  purpose  to  make  a  will  providing  for 
the  Trents  in  any  way,  and  then  only,  according  to  the  testi- 
mony of  Ned  Trent,  one  of  the  beneficiaries,  to  make  some 
provision  for  said  beneficiaries — not  a  will  giving  them  his  en- 
tire estate. 

Ned  Trent's  statement  is  as  follows  : 

Q.  "  Tell  the  jury  what  Mr.  Chappell  said  when  he  requested 
you  to  send  for  Dr.  Nelson." 

A.  "  Went  into  room  after  dinner  to  keep  the  flies  oft  him  as 
usual  after  eating  a  meal,  and  he  said  to  me  five  or  ten  min- 
utes after — not  longer  than  ten  minutes  after — that  it  was  a 
very  hard  thing  to  be  so  low  and  know  that  you  would  never 
get  well.  I  told  him  that  it  was,  and  we  must  all  live  in  hope, 
and  he  paused,  I  supposed,  for  two  or  three  minutes  before  he 
said  anything  more,  and  he  asked  me  when  would  Dr.  Nelson 
be  back.  I  said  late  this  evening  or  early  in  the  morning. 
That  is  what  he  said.  He  said  then  that  *you  and  Eliza  have 
been  very  kind  to  me  all  your  lives  and  waited  on  me  in  sick- 
ness and  in  health,  and  I  want  to  make  some  provision  for  you 
and  Eliza,  and  wish  that  Dr.  Nelson  was  here  now.'  Then  I 
said,  '  Do  you  want  him  sent  for  to  fix  it  for  you?'  and  he  said, 
*  Yes,  send  tor  him  now.'  There  was  no  one  in  the  room  ex- 
cept I  and  Mr.  Chappell.  I  wrote  a  note  to  Dr.  Nelson  and 
sent  it  by  one  of  the  hands  that  worked  on  the  place,  Alfred 
Fowler.  Dr.  Nelson  arrived,  I  suppose,  in  some  hour  and  a 
half— not  longer  than  two  hours.  I  met  Dr.  Nelson  in  the 
yard  and  invited  him  into  the  house,  and  told  him  what  Mr. 
Chappell  had  said  to  me.  I  then  went  into  Mr.  Chappell's 
room  with  Dr.  Nelson.     Mr.  Chappell  was  asleep  when  Dr. 
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Nelson  went  into  the  room.  He  took  a  seat  and  waited  ten  or 
fifteen  minutes — not  longer  than  that — and  Mr.  Chappell 
awoke.  Dr.  Nelson  asked  him  how  he  was,  and  he  said  *  tol- 
erably/ as  he  always  did,  and  asked  the  Doctor  how  he  was. 
Then  Dr.  Nelson  stood  for  a  minute  or  so,  and  then  said  to 
him :  *  Mr.  Chappell,  I  have  come  to  do  that  writing  I  was  sent 
for  to  do,  and  I  am  at  your  service  to  do  anything  that  you 
wish.'  Mr.  Chappell  looked  up  at  the  Doctor,  but  did  not 
give  him  any  answer,  and  then  the  Doctor  said  to  him  :  'Do 
you  wish  to  make  a  deed  by  which  you  will  give  these  people 
a  part  of  your  estate  ? '    He  shook  his  head  and  said  *  No.' " 

Q.   "Did  he  simply  shake  his  head,  or  say  no? " 

A.  "  He  said  no.  Then  he  said,  *  do  you  wish  to  assign  some 
of  the  certificates  of  deposit  that  you  have,'  and  he  shook  his 
head  that  time,  and  said  no  word." 

Q.   **  Did  you  hear  any  words  ?  " 

A.   "No,  sir." 

And  then,  says  Ned  Trent,  Dr.  Nelson  said :  "  Shall  I  make 
a  will  and  give  these  people  your  estate,  and  if  it  is  God's  pleas- 
ure to  restore  you,  you  can  amend  or  destroy  or  do  anything  you 
please  with  it,  and  Mr.  Chappell  said  in  distinct  words,  *  That 
would  be  better '  " ;  and  upon  this,  and  this  only.  Dr.  Nelson 
sat  down  and  wrote  the  paper  in  question  as  the  last  will  and 
testament  of  Mr.  Chappell,  the  whole  scheme  having  originated 
in  the  mind  of  Dr.  Nelson,  and  was,  by  him,  suggested  to  this 
extremely  aged,  diseased,  feeble,  and  dying  man ;  and  was  thus, 
as  the  books  say,  more  the  will  of  Dr.  Nelson  than  of  Mr. 
Chappell.  Now,  conceding,  as  we  may  for  the  purposes  of  this 
case,  the  entire  truthfulness  of  Ned  Trent's  relation  of  the  con- 
versation between  Mr.  Chappell  and  himself  immediately  be- 
fore Dr.  Nelson  was  sent  for,  it  must  be  admitted  that  the  con- 
versation, thus  given  in  minute  detail,  indicated  calmness  and 
deliberation  on  Mr.  Chappell's  part,  and  strongly  tends  to  show 
that  he  was,  at  that  time,  possessed  of  sufficient  mental  capa- 
city to  enable  him  to  make  a  valid  will.  But  when  we  come 
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to  look  into  what  occurred  after  Dr.  Nelson's  arrival  at  Mr. 
Chappell's  bedside,  we  find  in  Mr.  Chappell  quite  a  diflFerent 
man;  we  find  him,  evidently,  entirely  oblivious  and  uncon- 
scious ot  the  fact  that  he  had,  less  than  two  hours  before,  said 
to  Ned  Trent  that  he  desired  to  make  some  provision  for  him 
and  Eliza,  and  had  directed  Dr.  Nelson  to  be  sent  for  to  fix  the 
matter.  There  is  no  escape  from  the  fact,  and  its  consequences, 
that  Mr.  Chappell,  on  the  arrival  of  Dr.  Nelson,  and  through- 
out the  time  of  writing  and  executing  this  pretended  will,  re- 
tained no  active  memory  of  the  previous  conversati«»n,  as  related 
by  Ned  Trent,  in  which  he  directed  Dr.  Nelson  to  be  sent  for 
to  do  the  necessary  writing.  For  when  Dr.  Nelson  had  arrived, 
had  exchanged  the  usual  salutations,  and  said,  ^^Mr.  Chapi>ell 
I  have  come  to  do  the  writing  I  was  sent  for  to  do,"  Ac,  Mr. 
Chappell,  instead  of  recognizing  the  fact  that  he  had  directed 
the  Dr.  to  be  sent  for,  and  explaining  his  object  in  so  doing, 
and  directing  Dr.  Nelson  what  to  do,  simply  looked  up,  as  if 
in  a  state  of  wonder  and  amazement  as  to  what  Dr.  Nelson 
meant,  and  made  no  answer  whatever ;  and  then  Dr.  Nelson 
said  to  Mr.  Chappell,  *'Do  you  wish  to  make  a  deed  giving  Ned 
and  Eliza  Trent  part  of  your  estate,"  and  Mr.  Chappell  said 
"  No."  This  was  quickly  followed  by  Dr.  Nelson  asking,  *'Do 
you  wish  to  assign  some  of  the  certificates  of  deposit  that  you 
have,"  to  which  Mr.  Chappell  responded  by  a  shake  of  the 
head,  but  without  uttering  a  word.  Both  of  these  suggestions 
being  negatived.  Dr.  Nelson  made  the  monstrous  suggestion  : 
"  Shall  /make  a  will  and  give  these  people  your  estate,  and  if 
it  is  God's  pleasure  to  restore  you  you  can  amend  or  destroy  or 
do  anything  you  please  with  it,"  to  which  Mr.  Chappell  re- 
sponded, "That  would  be  better." 

Such  is  the  statement  of  Ned  Trent,  one  of  the  beneficia- 
ries— a  statement  materially  diflferent  from  that  of  Dr.  NekoQ 
on  the  same  subject,  as  will  be  shown  when  we  come  to  exam- 
ine his  testimony.  But  let  it  be  conceded,  for  the  sake  of  the 
argument,  that  at  the  time  of  the  execution  of  the  pretended 
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will,  Mr.  Chappell  retained  a  feeble  gleam  of  intellect,  or  was 
half  conscious  of  what  was  then  going  on  (and  in  the  light  of 
all  the  circumstances,  no  greater  concession  can  reasonably  be 
made),  yet,  according  to  Ned  Trent's  own  statement,  so  far 
from  there  being  anything  to  show  that  the  paper  in  question 
was  the  offspring  of  the  mind  of  a  free  and  capable  testator, 
the  facts  and  circumstances  conclusively  show  that  the  alleged 
testator,  Richard  T.  Chappell,  was  hut  a  passive  instrument  in 
the  hands  of  Dr.  Nelson,  by  whose  urgent  importunities  this 
so-called  will  in  favor  of  the  Trents  was  procured. 

Mr.  Chappell  lived  and  died  a  bachelor,  having  never  been 
married,  and  was  in  some  respects  a  very  peculiar  man.  He 
was  extremely  reticent  about  his  affairs  and  about  those  of  his 
family,  and  in  his  dealings,  though  said  to  be  strictly  honest, 
was  close  and  stingy  to  a  degree  approximating  miserly  mean- 
ness. He  was  born  in  Charlotte  county,  Va.,  and  in  early 
manhood  moved  to  and  took  possession  of  his  estate  in  Bed- 
ford county,  on  which  he  died,  and  which  had  been  derived 
from  his  father.  Not  very  long  after  taking  possession  of  his 
estate,  he  had  a  difficulty  with  his  overseer,  a  man  named 
Oglesby,  and  beat  him  so  severely  with  rocks  that  he  was  sued 
and  had  to  pay  $3,000  damages.  After  this  he  seems  to  have 
abandoned  his  estate  in  Bedford,  and  returned  to  Charlotte 
county,  the  place  of  his  birth,  and  where  his  brother  Josiah 
and  his  mother  lived,  and  thenceforth  his  career  is  outlined  in 
the  uncontradicted  testimony  of  his  brother  Josiah  as  follows: 

**  After  the  death  of  our  father,  he  [Richard]  being  that 
much  [four  years]  older  than  I  was,  we  both  lived  together 
with  our  mother  until  he  became  twenty-one;  he  went  up  then 
to  Bedford  to  live  on  the  plantation,  and  took  possession  of  it, 
and  whilst  he  was  there  he  had  a  falling  out  with  his  overseer, 
Mr,  Oglesby,  and  in  falling  out  he  some  way  or  other  beat  him 
very  severely — struck  him  with  rocks,  as  I  heard ;  but  any  way, 
he  had  to  pay  $3,000  for  it.  He  then  left  this  county,  and  he 
came  to  Charlotte  and  rambled  about  day  and  night,  calling 
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at  different  houses  at  all  hours  of  the  day  and  night,  and  he 
would  make  threats  sometimes  against  my  mother,  and  per- 
haps against  others,  and  the  people  became  uneasy  for  fear  he 
would  kill  somebody;  he  showed  so  much  temper  that  the 
magistrate  had  him  taken  up,  and  ordered  him  to  be  sent  to 
the  asylum,  and  his  estate  being  sufficient,  they  concluded  to 
send  him  to  a  private  asylum  in  Philadelphia,  and  there  he  re- 
mained, I  think,  at  least  two  years,  if  not  longer;  he  managed 
by  some  means  or  other  to  get  out  of  the  asylum,  and  came 
home — walked  home  mainly;  I  do  not  suppose  he  had  any 
money  or  means;  he  got  home,  and  the  people  were  in  favor 
of  his  being  sent  back.  I  was  a  partner  with  a  man  in  mer- 
cantile business  by  the  name  of  Fuqua,  and  we  agreed  to  take 
him  in  the  store  and  see  if  we  could  not  manage  him  and  get 
people  satisfied  with  him.  He  went  and  lived  in  the  store,  and 
stayed  there  two  or  three  years,  and  it  was  not  very  long  be- 
fore people  became  satisfied  that  there  was  no  danger,  and  they 
gave  up  all  idea  of  sending  him  back.  Fuqua  failed,  and  after 
his  failure  my  brother  came  to  my  house  and  lived,  and  stayed 
there  for  years.  Before  this  time,  however,  he  had  taken  his 
estate;  he  told  me  that  he  wanted  me  to  attend  to  it  and  man- 
age it  for  him;  to  go  up  and  see  how  everything  was  going  on. 
I  did  so,  and  continued  to  do  so  until  he  finally  came  to  the 
conclusion  to  go  up  and  attend  to  it  himself." 

Then,  after  stating  that  during  his  brother's  mental  malady 
he  was  his  committee,  and,  as  such,  made  annual  settlements, 
the  witness  (Josiah  Chappell)  proceeds  to  make  this  further 
statement :  "That  after  his  brother  took  his  estate  into  his  own 
hands,  he  went  on  managing,  and  finally  he  got  this  roan 
Trent  as  overseer,"  (meaning  Edward  Trent,  Sr.,  the  father  of 
Edward  and  Eliza,  the  beneticiariesunder  the  willin  question), 
*'  I  think  he  had  some  others  before  that,  but  it  was  not  long 
before  he  got  Trent  overseer  for  him.  I  used  to  go  up  at  least 
once  a  year,  and  stayed  with  him  right  smart — week  or  fort- 
night and  a  mouth  sometimes — and  the  Trents  at  one  time 
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sort  of  fell  out  with  me  for  coming  and  staying  so  long,  and 
he  (meaning  his  brother)  then  fell  out  with  them  or  told  them 
that  they  had  no  right  to  interfere  with  us.  I  proposed  to  him 
then  that  if  he  chose  it,  I  would  attend  to  his  business  myself; 
that  I  had  at  that  time  to  go  into  bankruptcy  and  be  deprived 
of  what  I  had  ;  that  I  would  attend  to  the  business.  No,  he 
said,  you  are  not  able  to  undergo  all  the  necessary  fatigue  and 
exposure  to  attend  to  the  business  as  it  ought  to  be ;  so  I  gave 
it  out,  and  Trent  continued  to  attend,  and  every  once  in  a  year, 
and  sometimes  oftener,  I  would  go  and  see  him  and  stay  a 
week  or  fortnight ;  if  I  was  away  a  year  I  would  stay  longer. 
I  could  see  every  time  that  the  Trents  were  opposed  to  me 
coming;  they  disliked  me  having  any  intercourse  with  him; 
at  any  rate,  they  showed  a  great  deal  of  prejudice  towards  me 
sometimes,  not  in  language,  but  in  their  behavior  towards  me; 
so  I  became  more  neglectful  in  coming  up.  I  found  that  I 
could  not  get  along  that  way;  they  were  complaining  they  had 
to  furnish  me  with  a  bed  and  such  as  that  to  sleep  in;  he 
(meaning  his  brother)  had  no  furniture  in  the  house  except  an 
old  sort  of  trunk;  they  had  all  the  balance;  consequently  they 
furnished  the  bed  and  they  complained.  I  thought  from  the 
fact  that  their  friends  and  persons  coming  there  and  staying  a 
good  long  while  without  complaint  that  it  was  prejudice  from 
some  cause  or  other." 

Then  these  questions  were  asked  the  witness : 
Q.  "  It  has  been  stated  here  by  Mr.  Elam  that  Mrs.  Trent 
said  that  the  last  time  you  were  there  you  did  not  stay  as  long 
as  you  had  expected  to  stay  when  you  came,  and  that  on  the 
morning  you  lefl  Mr.  Chappell  had  directed  that  you  should 
not  be  invited  to  breakfast." 

A.  "  My  brother  did  not  tell  me  that;  he  denied  everything 
of  the  kind;  but  they  failed  to  invite  me  to  breakfast  and 
failed  to  give  me  water  to  wash  my  face  and  hands  and  a  towel 
to  wipe  on  ;  I  thought  it  best  to  be  going.     I  discovered  be- 
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fore  that  thut  they  were  very  much  opposed  to  me  staying,  and 
that  was  the  next  thing  to  ordering  me  out."  *         »         » 

Q.   "  The  question  I  want  to  know  is,  Did  you  have  any 
reason  to  understand  or  suppose  that  your  brother  wanted  joa  • 
at  that  time  to  go  ?  " 

A.  "  No,  sir,  none ;  he  did  not  show  any  disposition  that 
way;  the  only  disposition  shown  to  me  to  go  was  by  the 
Trents." 

Q.  "Did  you  see  your  brother  and  tell  him  you  were  go- 
ing?" 

A.  "  Yes,  sir ;  he  was  willing  for  me  to  stay ;  after  that  I 
very  seldom  oflered  to  go  and  see  him ;  I  was  not  able  to  go; 
I  had  not  the  money  to  pay  my  expenses  nor  horse  hire."  *   * 

Q.  "  What  assistance  did  you  give,  if  any,  in  working  upon 
the  place  whilst  you  were  living  or  staying  at  your  brother's 
place  when  there  on  a  visit?  " 

A.  *'  I  mauled  rails,  cut  down  trees,  worked  in  the  corn- 
field, and  split  wood  for  the  Trents  to  cook  with ;  sometimes  I 
sawed  it,  too;  attended  to  the  stock,  cows,  and  things  of  that 
sort,  working  on  different  parts  of  the  farm,  and  putting  up 
fences." 

This  last  statement  is  not  only  not  contradicted,  but  is  fdlly 
corroborated  by  the  testimony  of  other  witnesses. 

Soon  after  the  late  war,  Mr.  Chappell  employed  as  his  over- 
seer Edward  Trent,  Sr.,  who  had  a  wife  and  several  children; 
and  of  these  Eliza  and  Ned  Trent  were  two,  the  latter  having 
been  born  on  Mr.  Chappell's  plantation,  after  his  father,  Edward 
Trent,  Sr.,  became  Mr.  Chappell's  overseer.  Edward  Trent, 
Sr.,  or  his  wife,  had  furniture;  Mr.  Chappell  had  none  except, 
as  one  witness  says,  a  pair  of  old  tongs,  and,  as  another  wit- 
ness says,  some  old  andirons.  The  agreement  between  Mr. 
Chappell  and  Edward  Trent,  Sr.,  was  that  Mr.  Chappell  should 
be  at  all  the  expense  of  cultivating  the  farm,  and  should  fur- 
nish bread,  meat,  and  milk  for  the  table;  and  Mr.  Trent  was 
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to  furnish  everything  else  for  the  table,  such  as  coflee,  sugar, 
&c.;  was  to  work  on  and  oversee  the  plantation,  was  to  furnish 
the  house,  including  Mr.  ChappelVs  room ;  was  to  occupy  the 
house  with  Mr.  Chappell,  and  was  to  receive  one-fourth  of  the 
crops  in  kind. 

This  agreement  remained  in  force  until  Mr.  Trent's  death, 
which  occurred  some  six  or  seven  years  prior  to  the  death  of 
Mr.  Chappell,  and  Mrs.  Trent,  with  her  family,  continued  to 
live  in  Mr.  Chappell's  house  with  him  until  some  three  years 
prior  to  his  death,  when  she  died,  leaving  Ned  and  Eliza,  the 
beneficiaries  under  the  will  in  question,  still  living  there.  Ned 
Trent,  on  the  death  of  his  father,  succeeded  to  the  contract  of 
his  father,  and  the  same  was  continued  until  Mr.  Chappell's 
death,  Eliza  Trent,  in  the  mean  time,  doing  the  cooking  and 
performing  the  household  duties  which  devolved  upon  her 
after  her  mother's  death. 

Such  being  the  true  relations,  and  the  only  relation:*  existing 
between  Mr.  Chappell  and  the  Trents,  we  come  now  to  con- 
sider the  testimony  of  the  witnesses  who  were  present  at  the 
crucial  period  of  time  when  the  paper  in  question  was  pre- 
pared and  executed.  These  witnesses  are  Dr.  T.  W.  Nelson, 
who  wrote  the  paper,  and  Charles  H.  Terrall  and  Joseph  M. 
Crank,  the  attesting  witnesses,  and  both  of  them  brothers-in- 
law  of  the  beneficiaries.  Obviously,  the  question  being  one  of 
testamentary  capacity,  the  case  must  turn  mainly  upon  the 
evidence  of  Dr.  Nelson,  who  was  the  attending  physician,  was 
present  and  wrote  the  will,  and  who  had  been  the  intimate 
friend  and  physician  of  Mr.  Chappell  for  thirty  years. 

The  testimony  ot  these  witnesses  will  be  examined  in  the 
order  in  which  they  were  introduced,  and  first  as  to  Mr.  Crank. 
After  having  the  will  shown  to  him,  and  saying  it  was  the 
paper  attested  by  him  as  the  will  of  Mr.  Chappell ;  that  it  was 
written  and  signed  by  Dr.  Nelson  for  Mr.  Chappell ;  that  Mr. 
Terrell,  the  other  subscribing  witness,  was  also  present  at  the 
same  time  and  attested  the  will,  and  that  they  and  Dr.  Nelson 
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were  all  present  at  the  same  time,  Mr.  Crank  was  examined 
and  testified  as  follows: 

Q.  "I  wish  you  would  tell  the  jury  just  what  occurred  in 
Mr.  ChappelVs  room  on  the  execution  of  this  paper  ?  " 

A.  "Dr.  Nelson  came  in  and  spoke  to  Mr.  Chappell  and 
asked  him  how  he  was,  and  he  said,  'How  are  you,  doctor?' 
and  Dr.  Nelson  says  to  Mr.  Chappell,  'I  came  to  do  that 
writing  that  I  was  sent  for  to  do,'  and  asked  him  what  he 
wanted  wrote.  He  said,  *  I  want  to  do  something  for  these 
people.' " 

Q.  "Nelson  said  he  had  come  to  do  that  writing  that  he 
was  sent  for  to  do?" 

A.   "Yes,  sir." 

Q.   "  What  do  you  say  Mr.  Chappell  said  ?  " 

A.  "Mr.  Chappell  said,  'I  want  to  do  something  for  these 
people — that  is,  Ned  and  Eliza.'  Dr.  Nelson  said,  *  Do  you 
wish  me  to  make  a  deed?'  Mr.  Chappell  shook  his  head; 
he  did  not  say  anything;  if  he  did,  I  did  not  hear  it.  Dr. 
Nelson  says, '  Do  you  wish  me  to  assign  one  of  those  certifi- 
cates of  deposit  to  them  ? '  and  he  said, '  No ' ;  he  shook  his 
head  and  said  *No.'  I  heard  it,  and  Dr.  Nelson  says,  "Do 
you  wish  to  give  them  your  estate?'  and  Mr.  Chappell  said, 
'  That  would  be  better,'  and  Dr.  Nelson  said, '  Shall  I  write  a 
will  and  give  them  your  estate?'  He  says,  *  That  would  be 
better.'  Dr.  Nelson  said, '  Shall  I  write  it  ? '  and  he  nodded 
his  head ;  if  he  said  anything,  I  did  not  hear  it ;  he  might 
have  said  '  yes,'  but  I  did  not  hear  it.  Dr.  Nelson  then  wrote 
what  is  on  that  paper."  Then  the  witness  stated  that  he  left 
the  room  and  went  into  the  yard  near  by  while  Dr.  Nelson  was 
writing  the  will ;  that  Terrell  and  Eliza  Trent  were  out  in  the 
yard  with  him  ;  that  he  was  out  in  the  yard  fifteen  or  twenty 
minutes,  possibly,  and  was  called  back  into  Mr.  Chappell's 
room  by  Ned  Trent;  and  then  he  was  asked  this  question : 

Q.   "Tell  the  jury  what  transpired  when  you  went  back?  " 

A.   "  I  went  back,  and  Dr.  Nelson  had  written  the  will  that 
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you  see  here,  and  he  handed  it  to  Mr.  Chappell,  and  he  had  it 
in  his  hands  as  though  he  was  reading  it;  he  looked  as  if  he 
was  reading  it.  I  don't  know  whether  he  read  it  or  not.  Dr. 
Nelson  says,  *0n  account  of  your  feebleness,  Mr.  Chappell, 
shall  I  sign  your  name  for  you  in  the  presence  of  these  two 
gentlemen?'  [myself  and  Mr.  Terrell],  and  he  nodded  his 
head." 

Q.   *'  Did  you  hear  him  say  yes  or  no  ?  " 

A.   "  I  did  not." 

Q.  **  Was  anything  said  by  Mr.  Chappell,  by  Dr.  Nelson,  or 
any  one  else,  as  to  what  was  contained  in  the  paper — what  the 
will  was?" 

A.  "  He  told  him,  '  Providing  it  was  God's  providence,  he 
could  dispose  of  the  will  and  make  any  change  in  it,  provided 
it  was  the  providence  ot  God  that  he  should  get  well.'  " 

Q.   "  Now  go  on  and  tell  what  occurred  ?  " 

A.  "  As  I  told  you,  Dr.  Nelson  signed  the  will  for  Mr.  Chap- 
pell, by  his  consent,  in  the  presence  of  Mr.  Terrell  and  myself. 
Mr.  Terrell  had  signed  it,  and  I  signed  it  as  contesting  witnesses. 
What  else  passed  I  do  not  have  remembrance  of." 

Yet  this  witness,  in  his  further  examination,  seems  to  have 
known  and  disclosed  a  great  deal  more.  He  proceeds  in  an- 
swer to  questions,  to  say  that  Dr.  Nelson,  after  writing  the  will, 
and  after  witness  returned  to  Mr.  Chappell's  room,  told  Mr. 
Chappell  that  he  was  giving  his  property  to  Eliza  and  Ned ; 
that  by  this  paper  "  he  gave  his  whole  estate  to  Ned  and  Eliza 
Trent";  that  Dr.  Nelson  asked  if  witness  and  Terrell  should 
attest  the  paper, and  Mr.  Chappell  nodded  his  head  as  *' Yes"; 
that  witness  did  not  hear  him  say  yes,  but  he  nodded  his  head. 
*'  He  knew  who  we  was."  And  when  questioned  as  to  Mr.  Chap- 
pell's mental  condition,  this  witness  answered,  "  He  knew  what 
he  was  doing."  Yet  it  is  admitted  that  Mr.  Chappell  did  not 
utter  a  word  to  either  ot  the  attesting  witnesses,  nor  either  of 
them  to  him  during  the  execution  of  this  paper;  that  witness, 
on  the  day  ot  its  execution,  was  at  Mr.  Chappell's  assisting  in 
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waiting  on  him ;  that  he  got  there  that  morning  about  9  o'clock, 
and  he  says  that,  on  going  into  the  sick  room,  Mr.  Chappell, 
on  being  spoken  to  by  witness,  asked  after  N'eely,the  witness' 
wife,  who,  the  witness  says,  Mr.  Chappell  knew  to  be  sick,  that 
witness  told  him  she  was  better,  and  that  Mr.  Chappell  said, 
"  I  am  mighty  glad  to  hear  it ;  "  that  witness,  before  the  day 
in  question,  had  not  seen  Mr.  Chappell  since  the  preceding  San- 
day;  and  that,  ailer  the  execution  of  the  paper,  witness  went 
home  and  did  not  see  Mr.  Chappell  any  more  during  the  re- 
maining four  days  of  his  life.  And  the  only  reason  given  by 
this  witness  (Crank)  for  saying  that  Mr.  Chappell  knew  what 
he  was  doing,  i.*^,  that,  when  Dr.  Nelson  was  talking  to  Mr. 
Chappell  about  the  will,  the  latter  looked  up  and  asked  Dr. 
Nelson,  "  By  what  way  are  you  to  be  benefitted,"  and  that  Dr. 
Nelson  said  he  was  not  to  be ;  •*  you  always  paid  me  what  you 
owed  me,  but  I  think  you  are  under  some  obligations  to  these 
people."  The  last  question  asked  Mr.  Crank  on  his  examiiia- 
tion-in-chief  was  this : 

Q.  "  When  this  will  was  signed  for  him,  [Mr.  Chappell], 
and  attested  by  you  and  Mr.  Terrell,  what  was  the  relative  i>o- 
sitions  of  Mr.  Chappell  and  yourself  when  you  signed  it?" 

A.  "  He  was  sitting  in  bed  with  the  pillows  behind  him  in 
this  position,  [knees  drawn  up  and  his  arms  clasped  around 
them].  He  was  looking  at  us  just  as  I  am  looking  at  you  now; 
we  were  set  right  in  front  of  him,  and  we  both  wrote  our 
names  on  an  atlas  lying  on  the  bed." 

The  attesting  witnesses  seem  to  have  learned  the  importance 
of  being  in  the  line  of  vision  of  the  so-called  testator,  so  they 
were  placed  at  the  foot  of  the  bed,  squarely  in  front  of  this 
extremely  aged,  diseased,  wasted,  suffering  and  dying  old  man, 
who  was  propped  up  in  bed,  his  legs  drawn  .up,  and  his  hands 
clasped  round  his  knees,  and,  as  is  proven  by  Dr.  Nelson,  his 
intimate  friend  and  physician,  was,  to  say  the  least,  in  a  con- 
dition of  stupor,  or  at  most,  in  a  state  of  half  consciousness. 
No  wonder  that,  when  these  attesting  witnesses  were  called 
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into  the  presence  of  this  truly  touching  death-bed  scene,  and 
to  perform  the  solemn  duty  ot  attesting  his  will,  Mr.  Chappell 
failed  to  recognize  either  of  them,  or  by  any  intelligible  word 
or  act,  to  evince  the  least  consciousness  of  their  presence* 
But,  in  the  light  of  all  the  circumstances,  it  is  amazing  that 
neither  of  the  attesting  witnesses,  the  neighbors  and  professed 
friends  of  Mr.  Chappell,  men  called  by  the  law  to  the  bedside 
of  a  dying  man,  and  to  ascertain  whether  his  mental  condition 
was  sudi  as  to  enable  him  to  make  a  valid  will,  we  say  it  is 
amazing  that  neither  of  them  thought  it  necessary  to  ask  him 
a  single  question,  or  to  resort  to  any,  even  the  least,  means  of 
ascertaining  his  mental  condition.  The  simple  fact  that  Mr. 
Chappell  did  not,  on  their  entering  his  room,  extend  to  them 
the  ordinary  signs  of  recognition,  or  say  to  them  that  he  had 
had  them  called  in  to  witness  his  will,  was  in  itself  more  than 
enough  to  make  them  vigilant  and  prompt  in  extending  to 
him  that  protection  contemplated  by  law;  more  than  enough, 
especially  when  they  saw  and  heard  what  transpired  between 
Dr.  Nelson  and  the  "semi-unconscious"  and  dying  man,  to 
make  them  recoil  with  abhorrence  from  any  participation  in 
setting  up  this  paper  as  the  true  last  will  of  a  conscious  and 
capable  testator. 

On  his  cross-examination,  this  witness  [CrankJ,  was  asked 
these  questions: 

Q.  "  Where  did  you  go  on  the  Monday  morning  after  old 
Mr.  Chappell  was  buried?" 

A.   "  Mr.  Terrell's  from  my  house." 

Q.   "Whom  did  you  meet  there  ?" 

A.   "Ned  Trent;  Eliza  w^  there  when  I  got  there." 

Q.   "  How  came  you  to  go  there  ?  " 

A.   "  I  went  with  Dr.  Nelson." 

Q.   "  How  did  you  and  Dr.  Nelson  happen  to  go  there  ?  " 

A.  "  He  came  to  my  house ;  my  wife  was  sick,  and  he  said 
that  Miss  Eliza  and  Ned  had  gone  to  Mr.  Terrell's,  and  wanted 
to  see  me  on  some  business,  and  I  went." 
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Q.   "  When  you  got  there,  where  was  Mr.  Terrell  ?  " 

A.   "At  home." 

Q.  "  Then,  while  you  and  Eliza  and  Ned  Trent,  Dr.  Nelson 
and  Mrs.  Terrell  were  there  all  together,  what  was  the  busi- 
ness you  met  there  for  ?  " 

A.  "  We  met  there  to  see  what  was  best — what  disposal  we 
were  to  make  of  this  will,  and  what  steps  we  would  take ; 
what  would  they  do  about  it,  and  about  consulting  a  lawyer." 

Q.  "  Were  you  not  at  that  time  doubtful  as  to  whether  the 
will  amounted  to  anything  or  not?" 

A.  "1  thought  it  was  a  good  will;  I  do  not  think  I  had  a 
doubt." 

Q.   "  You  were  to  consult  a  lawyer  about  it  ?  " 

A.  "Yes,  sir;  go  to  Lynchburg  the  next  day  and  consult  a 
lawyer;  that  is  all  that  was  done,  and  nothing  more  said  about 
it.  It  was  agreed  that  we  should  come  to  your  office  [Major 
Kirkpatrick's],  and  we  all  did  come  the  next  day,  except  Eliza 
and  Ned  Trent." 

Major  Kirkpatrick  then  proceeded  to  further  cross-examine 
the  witness,  as  follows : 

Q.  "  Now,  I  want  to  ask  you  this  question ;  Was  there  not 
a  doubt  expressed  in  your  presence  and  in  my  presence,  in  ray 
office  that  day,  as  to  whether  the  will  was  worth  anything  or 
not?" 

A.  "  I  did  not  make  any  expression  whatever.  I  did  not 
express  myself  in  the  matter  at  all." 

Q.   "  You  stood  by  and  let  the  others  express  ?  " 

A.   "  I  was  in  there,  and  did  none  of  the  talking." 

Now,  Dr.  Nelson  wrote  this  pretended  will,  and,  after  the 
mockery  of  formal  execution  was  gone  through  with,  he  handed 
it  to  Eliza  Trent  and  told  her  to  put  it  away,  it  having  been 
sealed  in  an  envelope  by  him.  Why,  then,  if,  as  this  witness 
says,  he  thought  it  was  a  good  will,  and  does  not  think  he  had 
a. doubt  about  it,  did  he  join  in  this  preconcerted,  secret  con- 
clave at  Mr.  Terrell's,  and  there  consult  and  determine  what 
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was  best — what  disposal  they  should  make  of  this  paper,  and 
what  steps  they  should  take?  Why  did  Mr.  Crank  go  with 
Mr.  Terrell  and  Dr.  Ifelson  to  Lynchburg  the  next  day  (Tues- 
day) to  consult  a  lawyer  ?  Why  all  these  things,  if  the  will 
was  thought  by  them  to  be  a  good  and  valid  disposition  of 
Mr.  Chappell's  property  to  the  Trents,  and  to  the  exclusion  of 
his  family  and  blood  ?  The  irresistible  inference  is  that  the 
witness  did,  as  well  he  might,  have  doubts — serious  doubts, 
which,  unaided  by  counsel,  not  only  embarrassed,  but  over- 
whelmed him.  And  when  Major  Kirkpatrick,  for  the  contest- 
ants, asked  the  witness  the  plain  and  direct  question,  "  Was 
there  not  a  doubt  expressed  in  your  presence  and  in  my  pres- 
ence, in  my  office  that  day,  as  to  whether  the  will  was  worth 
anything  or  not  ?"  did  the  witness  make  the  palpably  evasive 
answer:  "I  did  not  make  any  expression  whatever;  I  did  not 
express  myself  in  the  matter  at  all "  ?  And  then  when  the 
further  question  was  put  to  him,  "  You  stood  by  and  let  the 
others  express?"  why  did  the  witness  again  evade  a  direct 
answer,  by  saying,  "  I  was  in  there,  and  did  none  of  the  talk- 
ing "  ?  Observe,  the  question  was  not  as  to  whether  the  wit- 
ness had  expressed  the  doubt,  but  whether  he  had  heard  the 
doubt  expressed,  in  Major  Kirkpatrick's  office,  on  the  day 
named.  And  thus,  notwithstanding  the  evident  purpose  of 
the  witness  to  evade  this  very  pertinent  inquiry,  the  necessary 
inference  is  that  he  not  only  entertained  the  doubt  himself, 
but  that  he  heard  it  expressed  in  Major  Kirkpatrick's  office. 

This  witness  had  been  previously  asked  how  far  he  lived  from 
Mr.  Chappell,  and  he  answered,  *'  I  lived  nearly  two  miles  from 
there."  He  was  then  asked  to  tell  who  lived  within  that  two 
miles,  nearer  to  Mr.  Chappell  than  he  did  at  the  time  of  Mr. 
Chappeirs  death,  and  he  answered  "  Mr.  Daniel  lived  on  the 
road  about  a  mile;  Mr.  Oliver  just  a  short  distance — he  lived 
in  sight  of  Mr.  Daniel  on  the  same  road ;  Mr.  John  Steptoe, 
he  does  not  live  immediately  on  the  road,  but  in  sight  of  the 
road,  a  mile  and  a  quarter  from  Mr.  Chappell's."     He  was  then 
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asked  this  question,  "  Is  Mr.  Steptoe  a  man  of  position  in  that 
community,"  and  he  answered,  **  He  is  postmaster  and  a  mag- 
istrate."    He  was  then  asked,  "  Who  else  lives  not  over  a 
niile,"  and  he  answered,  '*  Mr.  William  Oglesby  and  Dibrell 
Oglesby ;  then  Mr.  Fergons  and  Mr.  Webber  about  a  mile  and 
a  half  or  two,  perhaps;    then  Mr.  Nelson  Hawkins  and   Dr. 
Nelson  not  over  a  mile  and  a  half  or  two  miles."     And  the 
witness  was  then  asked,  "Are  those  people  you  have  men- 
tioned any  kin  to  the  Trents,"  and  he  answered,  "  No,  sir." 
The  people  thus  named  seem  to  have  eonstitute<l  the  neighbors 
of  Mr.  Chappell  for  two  miles  round,  none  of  them  akin  to 
him,  and  several  of  them  almost  within  call ;  and  yet,  of  all 
of  them.  Dr.  Nelson  alone  was  called  to  the  bedside  of  this"  ex- 
tremely feeble"  and  dying  man;  and  most  opportunely  Mr. 
Crank  and  Mr.  Terrell,  brothers-in-law  of  the  beneficiaries, 
were  present  to  act  the  part  of  attesting  witnesses.     Why  were 
not  some  of  these  numerous  neighbors,  so  near  by,  and  none 
of  them  kin  of  Mr.  Chappell,  or  in  any  way  liable  to  improper 
bias  one  way  or  the  other  ?     Why  were  not  some  two  of  them 
called  as  witnesses  to  the  solemn  act  in  question,  instead  of 
leaving  Mr.  Chappell  in  the  hands  of  Dr.  Nelson,  the  avowed 
advocate  of  the  Trents,  the  beneficiaries  themselves,  and  their 
two  brothers-in-law.  Crank  and  Terrell?     It  is  unnatural  and 
unreasonable  to  suppose  that  these  brothers-in-law  did  not  feel 
a  strong  interest  in  favor  of  their  brother-in-law  and  sister-in- 
law,  the  beneficiaries;  an  interest  such  as  was  well  calculated 
to  becloud  and  give  undue  bias  to  their  judgment  in  respect  to 
the  testamentary  capacity  of  Mr.  Chappell.     In  view  of  all  the 
circumstances,  as  disclosed  by  the  testimony  of  the  subscribing 
witnesses,  of  the  beneficiaries,  and  of  Dr.  Nelson,  the  failure 
to  call  in  two  or  more  of  the  disinterested  neighbors,  can  only 
be  accounted  for  upon  one  of  two  grounds — ^tirst,  that  Ned 
Trent,  when  he  sent  for  Dr.  Nelson,  was  impressed  with  the 
fact  that  Mr.  Chappell  was  so  far  gone  that  his  death  was  im- 
minent; or,  second,  that  the  disinterested  neighbors  were  not 
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wanted.  If  it  be  not  true  that  Ned  Trent  thought  Mr.  Chap- 
pell's  death  was  very  near  at  hand,  why  did  he  send  in  such 
instant  and  extreme  haste  for  Dr.  Nelson  ?  Why,  too,  did  he 
say  to  the  messenger,  if  Dr.  Nelson  wants  you  to  go  anywhere 
else  "  donU  spare  the  horseJ^ 

We  come  now  to  the  other  subscribing  witness,  C.  H.  Terrell. 
His  testimony  may  be  much  more  briefly  reviewed,  inasmuch 
as  he  did  not  see  Mr.  Chappell,  on  the  day  of  the  execution  of 
the  paper  in  question,  until  he  was  called  into  the  sick  room 
to  witness  its  execution.  He  knows  nothing  of  Mr.  Chappell's 
mental  or  physical  condition  at  any  previous  time  during  that 
day,  nor  anything  of  the  alleged  conversation  between  Mr. 
Chappell  and  Ned  Tren<:  just  before  Dr.  Nelc^on  was  sent  for, 
nor.  anything  of  what  transpired  after  Dr.  Nelson  arrived  and 
before  the  alleged  will  was  written.  He  was  cognizant  only 
of  what  transpired  at  the  time  uf  execution,  and,  as  to  this, 
he  follows  in  the  main  in  the  footsteps  of  Mr.  Crank,  his  pre- 
decessor. 

It  seems  to  have  been  felt  to  be  necessary  to  account  for  the 
opportune  presence  of  this  other  brother-in-law  and  subscrib- 
ing witness.  He  says  that  his  presence  there  on  that  occasion 
was  accidental.  It  will  be  seen,  however,  from  his  own  testi- 
mony, that  he  was  there  solely  on  account  of  his  solicitude 
upon  the  subject  of  Mr.  ChappelPs  will.  In  his  examination 
in  chief,  by  the  propounders,  he  was  examined,  as  to  how  he 
happened  to  be  there,  as  follows: 

Q.  "How  did  you  happen  to  be  at  Mr.  Chappell's  on  the 
17th  of  June,  the  date  of  this  will  ?  " 

A.  "My  being  there  was  accidental;  I  was  passing  near 
Mr.  Chappell's,  or  had  started  to  pass  near  Mr.  Chappell's,  and 
I  met  Albert  Fowler,  one  of  the  hands,  and  I  asked  how  Mr. 
Chappell  was,  and  he  said,  *  He  is  easy  now,  I  believe,  but  I 
was  sent  after  Dr.  Nelson,'  and  I  asked  him  what  for,  and  he 
said  he  did  not  know;  I  asked  him  if  the  doctor  was  at  the 
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house,  and  he  said  'Yes,'  and  I  decided  to  go  and  ask  him, 
and  when  I  got  to  the  house  with  him  " — 

Q.  (Interrupting)  "  Where  is  your  house  and  your  farm  in 
reference  to  Mr.  Chappell's?  " 

A.  "lam  on  the  Lexington  road  and  I  rent  part  of  his 
farm,  and  I  pass  his  house  to  my  land  that  I  rent  from  him." 

On  his  cross-examination,  Mr.  Terrell's  attention  was  sharply 
called  to  the  question  as  to  how  he  happened  to  be  at  Mr.  Chap- 
pell's  on  the  day  of  the  execution  of  this  will,  he  having  been 
suddenly  led  away  from  the  subject  by  the  interruption  above 
noted,  and  he  was  cross-examined  as  follows : 

Q.  "  I  understand  you  to  say  that  your  being  there  on  that 
occasion  was  purely  accidental  ?" 

A.   "Yes,  sir." 

Q.   "  Had  nothing  to  do  with  making  the  will  ? " 

A.   "No,  sir." 

Q.  "  And  did  not  know  anything  in  regard  to  it  until  after 
you  had  gone  to  the  house  ?  " 

A.  "  Nothing  definite.  I  suspected,  after  meeting  Alfred 
Fowler ;  he  told  me  Mr.  Chappell  was  easy,  but  he  had  sent 
for  Dr.  Nelson,  but  he  did  not  know  what  for;  but  I  did  not 
know  anything  before  I  reached  the  yard." 

Q.   "  Why  did  you  suspect  he  was  sent  for  to  make  a  will  ?  " 

A.  "  From  Alfred's  answer.  I  thought  it  quite  likely  that 
Mr.  Chappell  would  make  a  provision  for  these  people." 

Q.  "  You  had  never  heard  anything  of  his  making  provi- 
sion for  them  until  you  reached  the  yard?  " 

A.   "No,  sir." 

Q.  "  But  you  suspected  as  soon  as  you  heard  that  Dr.  Nel- 
son had  been  sent  for  on  this  occasion  that  he  was  there  for  the 
purpose  of  making  a  will  ?  " 

A.   "  Yes,  sir." 

Q.   "  Is  that  your  only  reason  for  suspecting  ?  " 

A.   "  No,  sir ;  the  only  reason  for  suspecting  it  at  that  time ; 
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but  I  was  not  surprised  at  hearing  that  Mr.  Chappell  was 
making  a  will  in  their  favor  at  any  time." 

Q.  "  Why  did  you  suspect  that  he  was  there  on  this  occa- 
sion for  that  purpose  ?  " 

A.   "  From  the  answer  that  Alfred  gave  me." 

Q.  "  Was  not  this  matter  talked  about  between  you  and 
them  before  that?" 

A.   "No,  sir." 

Q.'  "  Never  been  mentioned  at  all  ?  " 

A.  "  About  this  time  it  had  not,  but  what  Mr.  Chappell 
said  to  me  coming  from  Mr.  Weber's,  was  that  he  was  going 
to  make  provision,  but  did  not  say  at  what  time." 

Q.   "When  was  that?" 

A.   "  More  than  a  year  before  Mr.  Chappell  died." 

Q.  "  He  had  told  you  that  he  had  told  Mr.  Trent  that  Mrs. 
Trent  should  not  want  for  anything  ?  " 

A.  "  Yes,  sir.  I  did  not  intend  to  say  that  Mr.  Chappell 
had  told  me;  I  had  not  heard  him  make  this  promise  to  Mr. 
Trent ;  he  told  me  that  he  had." 

Q,  "  He  told  you  that  he  had  told  Mr.  Trent  on  his  death- 
bed that  Mrs.  Trent  and should  not  want  for  anything?  " 

A.   "Yes,  sir." 

Q.   "  And  this  he  told  you  about  a  year  before  he  died  ?  " 

A.  "  That  was  more  than  a  year  before  he  died ;  that  was 
several  years  ago.  It  was  about  the  time  of  Mr.  Trent's  death 
that  he  told  me — I  reckon  about  six  years  ago." 

Q.  "  And  that  conversation  and  the  one  that  he  had  about 
Ned's  going  to  live  in  Lynchburg  was  all  the  reason  you  had 
for  that?" 

A.  "  No,  sir ;  from  his  general  disposition  and  kindness  to 
them  in  many  respects  I  was  not  surprised  at  all  at  his  making 
a  will  in  their  favor." 

Q.  "  You  had  never  heard  him  say  that  he  would  make  a 
will  in  their  favor  ?  " 

A.   "  No,  sir." 
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Q.   'y  Did  you  ever  bear  him  say  that  he  iatended  to  make  a 
will  in  fevor  of  anybody  ?  *' 

A.  "Never  did." 

Q.   "  Did  you  ever  bear  him  express  himself  about  making 
a  will  of  any  sort — ^good,  bad  or  indifferent  ?  " 

A.   "  No,  sir,  not  in  plain  words  that  he  intended  or  did  not 
intend  to  make  a  will." 

Now  all  this,  in  connection  with  other  parts  of  Mr.  TerrelPs 
testimony,  establishes — 1st,  That  on  the  day  the  so-called  will 
was  executed  Mr.  Terrell  was  passing  the  road  near  Mr.  Chap- 
pell's,  and  did  not  deem  it  necessary  to  call  at  the  house;  but 
meeting  with  Albert  Fowler,  who  had  been  after  Dr.  Nelson, 
and  who  said  to  Mr.  Terrell  he  did  not  know  for  what  the 
doctor  had  been  sent  for,  he  (Terrell)  jumped  to  the  conclu- 
sion— a  strange  one — ^that  Dr.  Nelson  had  been  sent  for  to 
write  Mr.  Chappell's  will,  and  that  he  (Terrell)  went  to  the 
house  solely  by  reason  of  his  solicitude  on  the  subject  of  Mr. 
Chappell's  will.  2d.  That  about  the  time  of  Mr.  Trent's 
death,  Mr.  Chappell  had  said  to  him  that  Mrs.  Trent  and  Eliza 
should  not  suffer  for  anything,  or  need  not  suffer  for  anything — 
a  very  natural  and  proper  remark,  but  one  by  no  means  evinc- 
ing any  purpose  on  Mr.  Chappell's  part  to  make  any  provision 
by  will  for  any  of  the  Trents.  3d.  That  Ned  Trent,  after  his 
mother's  death,  had  determined  to  quit  Mr.  Chappell's  em- 
ployment and  go  to  Lynchburg  to  live,  and  that  Mr.  Chappell 
had  conditionally  employed  another  man  to  take  Ned's  place; 
that  about  this  time  Mr.  Chappell,  in  a  conversation,  said  to 
Mr.  Terrell  he  was  sorry  Ned  was  going  to  leave;  that  it 
would  be  better  for  him  not  to  go,  and  that  it  would  be  better 
for  him  to  stay  there.  And  Mr.  Terrell  says  that  he  told  Ned 
he  had  better  be  cautious  about  leaving,  and  that  Ned  did  not 
leave.  The  absurdity  of  all  this  will  appear  when  we  come  to 
examine  other  testimony  introduced  to  show  that  this  and 
similar  unimportant  facts  are  relied  upon  as  previous  declara- 
tions by  Mr.  Chappell  of  a  purpose  to  make  a  will  in  favor  of 
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the  Trente;  that  is,  in  favor  of  his  overseer  and  the  sister  of 
his  overseer,  to  the  utter  exclusion  of  his  own  blood  kin  and 
heirs-at-law.  This  little  episode  about  Ned's  purpose  to  go  to 
Lynchburg  to  live,  proves,  if  anything,  far  too  much  for  the 
purposes  of  the  supporters  of  this  will;  it  proves  that  however 
much  of  scheming  there  was  by  others  in  favor  of  the  Trents, 
(and  there  was  much  of  it),  Mr.  Chappell  had  never  in  any 
way  impressed  Ned  Trent  with  the  hope  of  being  to  any  ex- 
tent whatever  the  object  of  his  bounty;  for  surely  Ned  Trent, 
though  only  some  eighteen  years  of  age,  would  not,  had  he 
entertained  any  such  hope,  have  once  thought  seriously  of  sur- 
rendering so  bright  a  prospect  by  leaving  Mr.  Chappell  and 
going  to  Lynchburg.  Moreover,  nothing  could  be  more  natu- 
ral, thoughtful,  or  just  than  for  Mr.  Chappell,  a  man  of  age 
and  experience,  to  say  of  a  raw  and  inexperienced  boy  like 
Ned  Trent,  that  he  was  sorry  that  Ned  was  going  away,  and 
that  it  would  be  better  for  him  to  stay  where  he  was;  or,  in 
other  words,  that  he  was  doing  well  where  ho  was,  and  that  it 
would  be  better  to  continue  on  than  go  to  Lynchburg  and  be 
exposed  to  the  temptations  incident  to  a  strange  boy's  life  in  a 
city,  without  the  wholesome  restraints  and  protection  of 
watchful  parents  and  friends. 

In  some,  not  unimportant,  respects  there  are  discrepan- 
cies between  the  statements  of  Mr.  Terrell  and  those  of  Mr. 
Crank,  but  it  is  not  necessary  to  pursue  them  in  detail. 
In  most  respects  he  follows  the  line  of  thought  and  even  the 
very  language  of  Mr.  Crank  with  remarkable  precision.  For 
instance,  when  questioned  as  to  Mr.  Chappell's  mental  capacity 
at  the  time  of  the  execution  of  the  paper  in  question,  he  says : 
"  He  knew  what  he  was  doing,"  the  exact  words  used  by  Mr. 
Crank  in  answer  to  the  same  question ;  and  yet  Mr.  Terrell 
did  not  see  Mr.  Chappell  on  that  day  until  he  was  called  into 
the  sick  room  to  become  one  of  the  attesting  witnesses,  and 
then  the  usual  salutations  were  not  passed,  nor  was  a  word 
uttered  by  Mr.  Chappell  to  either  of  them  or  by  either  of  them, 
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nor  does  it  in  any  way  appear  that  Mr.  Chappell  was  really 
conscious  of  their  presence.  Mr.  Terrell,  like  Mr.  Crank, 
seems  to  have  been  well  up  on  the  requisite  relative  positions 
of  testator  and  attesting  witnesses,  and  describes  his  position, 
at  the  time  of  attestation,  as  at  the  foot  of  Mr.  Chappell's  bed 
and  right  in  front  of  him. 

Taking  the  testimony  of  the  two  subscribing  witnesses  to- 
gether, and  weighing  it  in  the  light  of  the  circumstances  dis- 
closed by  them  and  in  the  light  of  other  evidence  on  behalf  of 
proponents  and  in  the  light  of  all  the  surrounding  circum- 
stances, the  unavoidable  conclusion  is,  either  that  the  judgment 
and  discretion  of  these  subscribing  witness  was  beclouded  by 
their  very  natural  partiality  to  their  brother-in-law  and  sister- 
in-law^  the  beneficiaries  under  this  instrument,  or  that  they 
were  ignorant  of  the  duty  imposed  upon  them  by  the, law  to 
test  the  mental  capacity  of  the  testator  before  certifying,  as 
they  do  by  their  attestation,  to  his  sanity  and  capacit}^  to  make 
a  valid  will. 

In  discussing  the  duties  of  both  medical  men  and  attesting 
witnesses  on  such  occasions,  it  is  said,  in  Ist  Redfield  on 
Wills,  p.  96:  "It  wQuld  always  be  good  ground  of  justifica- 
tion, if,  at  the  request  of  the  witness,  the  testator  had  been 
made  to  repeat  substantially  the  leading  provisions  of  his  will 
from  memory.  If  a  dying  or  sick  person  (or  any  other  one) 
cannot  do  this  without  prompting  or  suggestion,  there  is  rea- 
son to  believe  that  he  has  not  a  sane  and  disposing  mind." 
And  the  author  adds :  "  The  language  of  Walworth^  Chancellor, 
in  Scribner  v.  Crane,  2  Paige,  147, 149,  is  well  worthy  of  regard 
and  remembrance:  'No  person  is  justified  in  putting  his  name, 
as  a  subscribing  witness  to  a  will,  unless  he  knows  from  the 
testator  himself  that  he  understands  what  he  is  doing.  The 
witness  should  also  be  satisfied,  from  his  own  knowledge  of 
the  state  of  the  testator's  mental  capacity,  that  he  is  of  sound 
and  disposing  mind  and  memory.  By  placing  his  name  to  the 
instrument,  the  witness,  in  eftect,  certifies  to  his  knowledge 


Digitized  by 


Google 


Chappell  v.  Trent.  885 

Opinion. 


of  the  mental  capacity  of  the  testator,  atid  that  the  will  was 
executed  by  him  freely  and  understandingly,  with  a  full  knowl- 
edge of  its  contents.'  '^  And  in  a  very  elaborate  and  instruct- 
ive note  to  the  same  page,  in  reference  to  the  doctrine  stated 
in  the  text,  it  is  said : 

"  We  apprehend  that  what  is  here  said  in  regard  to  the  com- 
promise of  professional  character,  by  becoming  the  witness 
to  a  will  where  the  testator  is  not  in  a  proper-condition  to  exe- 
cute it,  will  be  somewhat  unintelligible  to  the  American  mind. 
The  impression  in  England  is,  both  in  the  legal  and  medical 
profession,  that  one  is  bound  to  give  directions  on  such  occa- 
sions in  regard  to  what  the  testator  is  competent  to  do,  and 
that  the  medical  attendant  is  responsible  that  he  do  not  coun- 
tenance the  act  of  attempting  to  execute  a  will  after  the  patient 
is  incompetent  to  comprehend  its  import;  that  by  consenting 
to  become  a  witness  of  the  act  he  virtually  certifies  that  the 
testator  is  of  sound,  disposing  mind  and  memory;  that  if  such 
proves  not  to  have  been  the  fact,  the  character  of  the  medical 
witness  is  seriously  compromised,  inasmuch  as  he  is  subjected 
to  one  or  the  other  of  the  alternatives  resulting  from  the 
dilemma  in  which  he  is  thus  placed,  either  that  he  was  incom- 
petent to  detect  such  incapacity,  or  else  that,  knowing  of  its 
existence,  he  voluntarily  connived  at  the  creation  of  an  instru- 
ment of  great  importance  and  solemnity  while  the  supposed 
actor  was  in  a  state  of  mental  unsoundness  which  incapacitated 
him  for  its  valid  execution.  Under  such  circumstances  the 
connivance  may,  with  borne  show  of  reason,  be  regarded  as 
implicating  the  medical  witness  in  a  virtual  fraud  upon  the 
legal  dispositionof  the  property  which  would  otherwise  follow, 
since  the  attempt  to  execute  a  will,  at  such  a  time,  is  getting 
up  the  shadow  of  a  legal  instrument,  the  effect  of  which  will 
be,  if  successfully  carried  through,  to  defeat  legal  rights  which 
have  already  practically  taken  effect  and  become  vested,  when 
the  simulated  agent  no  longer  possesses  the  capacity  for  vol- 
untary action.     It  has  always  seemed  to  us  there  was  great 
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justice  and  propriety  in  the  English  view  of  the  subject.  We 
think  any  gentleman,  whether  professional  or  not,  would  feel 
a  delicacy  and  hesitation  in  regard  to  becoming  a  witness  to 
such  a  transaction."  And  having  thus  vindicated  the  English 
view  as  preferable  to  the  lax  notion  prevailing,  to  some  extent, 
in  this  country,  the  author  proceeds :  **  But  with  us  the  public 
opinion,  which  is  the  sovereign  arbiter  of  duty,  assumes  some- 
times to  override  the  dogmas  of  written  law.  It  is  thus,  no 
doubt,  that  it  has  come  to  be  understood  here,  by  some  at 
least,  that  the  witnesses  to  a  will  are  not  to  be  regarded  as 
having  expressed  any  opinion  in  regard  to  the  sanity  of  the 
testator.  It  seems  to  be  supposed  that  they  are  only  wit- 
nesses to  the  act  of  signing.  But  when  it  is  considered  that 
the  witnesses  to  a  will  must  certify  to  the  capacity  of  the  tes- 
tator, as  well  as  to  the  act  of  execution,  the  transaction  begins 
to  assume  a  somewhat  different  aspect.  One  who  puts  his 
name  as  a  witness  to  the  execution  of  a  will,  while  he  was 
conscious  that  the  testator  was  not  in  possession  o^  his  mental 
faculties,  places  himself  very  much  in  the  same  attitude  as  if 
he  had  subscribed,  as  a  witness,  to  a  will  which  he  knew  to  be 
a  forgery,  which  every  honest  man  could  only  regard  as  be- 
coming accessory  to  the  crime  by  which  the  will  was  fabricated ; 
so  that  it  is  not  improbable  that  the  want  of  proper  apprecia- 
tion of  the  discredit  resulting  from  the  act  oi  becoming  a  wit- 
ness to  the  execution  of  a  will,  by  one  confessedly  incompetent 
to  the  proper  understanding  of  the  instrument,  may,  and  pro- 
bably does,  result  chiefly,  with  us,  from  the  general  misappre- 
hension of  the  law  upon  the  subject,  rather  than  from  any 
settled  disposition  to  disregard  its  dictates  if  correctly  under- 
stood." 

This  last  remark  we  think  peculiarly  applicable  to  the  sub- 
scribing witnesses  in  the  present  case.  Their  legal  competency 
as  attesting  witnesses  cannot  be  denied,  but  they  were  called 
upon  and  acted  in  great  haste,  and  without  suflicient  opportu- 
nity for  that  cailm  reflection  and  deliberation  so  essential  to  an 
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act  of  such  importance  and  solemnity,  and,  doubtless,  were  ig- 
norant of  the  duty  imposed  upon  them  by  law  to  test  the 
mental  capacity  of  the  testator,  and  to  know  from  him  that  he 
knew  what  he  was  about.  This  they  neglected  to  do ;  and,  al- 
though they  say  they  were  placed  directly  in  front  of  him,  and 
that  he  was  looking  at  them,  to  use  the  language  of  the  wit- 
nesses, "just  as  I  am  looking  at  you  now,"  this  is  not  enough  ; 
the  all  important  thing  was  wanting,  the  actual  personal  know- 
ledge of  the  attesting  witnesses,  gathered  irom  the  testator 
himself,  that  he  was,  at  the  time  of  the  execution  of  the  in- 
strument, possessed  of  a  sane,  disposing  mind  and  memory. 
That  the  testator  in  the  present  case  did  not  possess  such  a 
mind  and  memory  is  too  plain  to  admit  of  any  reasonable 
doubt  a  proposition  supported  by  the  testimony  of  the  sub- 
scribing witnesses  themselves,  and  this  notwithstanding  their 
declaration  that  the  testator  '*  knew  what  he  was  doing."  The 
result  is  that  the  subscribing  witnesses  fail  to  prove  that  Mr. 
Chappell  was,  at  the  time  of  the  execution  of  the  paper  in 
question,  possessed  of  a  sane,  disposing  mind  and  memory,  and 
that,  therefore,  said  paper  is  not  his  true  last  will  and  testa- 
ment. 

We  come  now  to  the  testimony  of  Dr.  T.  W.  Nelson,  the  at- 
tending physician,  who  had  been  Mr.  Chappell's  intimate  friend 
and  physician  for  thirty  years.  He  had  known  Mr.  Chappell 
much  longer  and  better  than  either  of  the  attesting  witnesses, 
and  was  greatly  more  competent  to  judge  of  Mr.  Chappell's 
mental  condition  than  any  witness  who  testified  for  the  pro- 
pounders,  and  upon  his  testimony  alone,  it  will  be  seen,  the 
case  is  clearly  with  the  contestants,  the  appellants  here. 

Dr.  Nelson  twice  testified  in  regard  to  the  execution  of  this 
paper — once  when  it  was  offered,  ex  parte^  f«>r  probate  in  the 
county  court,  and  again  on  the  trial  of  the  issue  in  this  suit. 
In  his  statement  before  the  county  court,  when  asked  whether 
Mr.  Chappell  was  competent,  at  the  time  of  the  execution  of 
this  paper,  to  make  a  will,  Dr.  Nelson  replied :  "  I  am  in  doubt 
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about  it.  I  would  rather  state  the  circumstances.  He  made 
the  will  at  my  suggestion.  I  am  not  thoroughly  satisfied  what 
constitutes  competency.  I  said,  /  Mr.  Chappell,  I  understand 
you  wish  to  give  the  Trents  some  portion  of  your  estate.'  He 
was  sitting  up  in  bed,  with  his  hands  locked  in  front  of  his 
knees.  He  opened  his  eyes,  showing  he  comprehended  my 
statement  to  him.  I  then  said, '  Do  you  wish  (knowing  he  had 
some  certificates  of  deposit)  to  give  them  one  of  these  certifi- 
cates of  deposit? '  He  said,  \  I  think  not'  I  then  made  this 
explanation  to  Mr.  Chappell :  I  said, '  K  you  will  make  a  will 
and  give  them  your  estate,  you  can,  in  the  event  of  your  re- 
covery, amend  or  destroy  this  will.'  His  remark  was,  *That 
would  be  better.'  I  then  sat  down  and  wrote  the  will  as 
it  is.  Three  or  four  times  I  distinctly  told  him  what  was 
the  purport  of  this  will.     I  did  not  read  it  to  him.     I  said, 

*  This  will  gives  your  whole  estate  to  the  Trents.'  After  taking 
the  will  in  his  hands  (he  h^^ii  paralysis  agitans  then  and  for  years 
before),  I  knew  he  could  not  sign  the  will.  I  said,  *  You  are 
too  feeble  to  sign  your  name.'  (This  was  in  the  presence  of 
the  attesting  witnesses.)    '  Shall  I  sign  it  for  you  ?  '     He  said, 

*  YeSy'  with  a  nod.  I  then  signed  his  name  in  the  presence  of 
these  witnesses.  I  remember  this  much  distinctly.  I  am  sat- 
isfied he  thoroughly  comprehended  what  I  said  to  him.  I  was 
fully  so  impressed  at  the  time." 

In  his  statement  made  at  the  trial  of  the  issue.  Dr.  Nelson 
differs,  in  certain  not  unimportant  particulars,  from  his  state- 
ment before  the  county  court.  His  statement  on  the  trial  of 
the  issue  is  as  follows : 

"Alfred  Fowler,  an  employee  of  Mr.  Chappell's,  came  to  me 
on  Tuesday,  between  2  and  2J  o'clock,  the  17th  of  June,  and 
brought  me  a  note  from  Mr.  Trent,  asking  me  to  go  over  to 
Mr.  Chappell's.  I  went  to  Mr.  Chappell's  after  the  receipt  of 
the  note.  I  rode  up  and  tied  my  horse,  as  I  always  did,  and 
got  down  and  went  into  the  room.  On  entering  the  room, 
Mr.  Chappell  was  asleep.     I  suppose  I  had  been  in  the  room 
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but  a  very  short  time  before  Mr.  Chappell  roused  up,  and 
when  aroused  up  I  went  to  the  bed  and  asked  Mr.  Chappell 
how  he  was.  He  looked  at  rae,  and  I  forget  his  remark — 
*  about  as  he  had  been,'  that  was  the  amount  of  it;  and  he 
asked  me  how  I  was,  and  after  some  remark  or  two  in  regard 
to  myself,  I  said  to  him  that  I  had  come  over  to  see  him  in  re- 
gard to  doing  something  for  the  Trents,  or  giving  tHe  Trents 
something,  I  do  not  know  which  of  these  phrases  I  used,  and 
I  do  not  think  he  made  any  reply  to  it.  I  then  said :  '  What  is  it 
you  wish  to  do?  Do  you  wish  to  rnake  a  deed  to  some  por- 
tion of  your  estate  (making  a  short  pause),  or  do  you  wish  to 
give  them  one  of  these  certificates?'  He  distinctly  said  to 
me,  after  making  some  delay,  not  very  long,  however,  *! 
think  not.'  I  then  said  to  him:  *Mr.  Chappell,  if  you  prefer 
to  do  so,  you  can  make  a  will,  and  in  the  ev^nt  of  your  recov- 
ery, you  can  amend  or  cancel  this  will.'  He  said  (nodding 
his  head  up  and  down),  *I  think  that  would  be  better.'  I 
asked  him  some  questions  abput  it — I  am  not  positive — the 
amount  of  it  was,  what  portion  of  his  estate  should  I  give 
them ;  that  is  the  idea  I  wished  to  ascertain.  '  Shall  I  make 
a  will  and  give  them  your  estate? '  He  npdded  assent.  I  re- 
member he  did  not  say  yes  or  anything.  He  made  this  mo- 
tion [nodding  his  head].  I  sat  down  and  wrote  that  paper 
you  see  there.  During  my  writing  of  the  paper  there  was  no 
conversation  with  him.  Whenever  I  looked  at  him  he  was 
aroused.  After. the  will  was  written  as  you  have  it,  I  went  to 
Mr.  Chappell  and  said:/  I  have  written  this  your  will,  which 
gives  Miss  Eliza  and  Ned  Trent  your  entire  estate,'  which  I 
repeated  a3  oft;en  as  twice,  and  think  probably  three  times, 
speaking  right  distinctly  each  time,  fully  as  loud  as  I  am  talk- 
ing now,  and  he  nodded  assent.  I  do  not  remember  positively 
whether  he  spoke  or  not.  When  I  proposed  to  write  this  will 
he  did  speak  as  well  as  give  the  nod,  which  was  somewhat  his 
habit,  like  all  sick  people.  I  then  said  to  him :  '  As  you  are 
too  feeble  and  tremulous  to  sign  your  name,  shall  I  sign  it  for 
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you?'  He  gave  consent,  as  I  remember  it  now,  in  a  hoarse 
whisper.  I  took  some  prescription  blanks  out  of  my  pocket, 
and,  the  pen  and  ink  being  already  provided,  signed  his  name 
as  you  see  it  there.  No,  I  told  him  before  signing  it  (I  trans- 
pose a  little  here),  *it  is  necessary  that  witnesses  should  see  me 
sign  your  name  and  hear  you  give  your  consent  to  my  doing 
so,'  and  casting  about,  I  said,  '  How  would  Terrell  and  Crank 
do?'  And  he  gave  consent  to  it,  and  I  had  them  called  in, 
or  called  them  in  myself  (I  think  I  stepped  to  the  door  and 
called  them  myself),  and  in  their  presence  repeated  the  ques- 
tion. I  signed  his  name,  and  they  took  the  will  to  the  foot  of  the 
bed,  and  he  (Crank)  rested  the  paper  on  the  foot  of  the  bed  on 
which  Mr.  Chappell  was  lying  and  signed,  and  also  Terrell,  at 
the  foot  of  the  bed,  signed  his  name." 

When  these  two  statements  of  Dr.  Ifelson  are  compared,  it 
at  once  appears  that  they  are  materially  diflferent^  and  it  is  not 
necessary  to  trace  these  differences  in  detail,  except  in  two  par- 
ticulars: 1st.  In  his  statement  before  the  county  court  Dr. 
Nelson  says:  *'I  said,  *Mr.  Chappell,  I  understand  you  wish 
to  give  the  Trents  some  portion  of  your  estate.'  He  was  sit- 
ting in  bed,  with  his  hands  locked  in  front  of  his  knees.  He 
opened  his  eyes,  showing  he  comprehended  my  statement  to 
him."  This  statement,  if  anything,  shows  that,  on  Dr.  Nelson's 
arrival,  Mr.  Chappell  was  not  asleep,  but  sitting  up  (propped 
up)  in  bed,  with  his  eyes  closed,  and  that  Dr.  Nelson  at  once 
broached  the  subject  or  object  of  his  visit  by  the  remark,  "  Mr. 
Chappell,  I  understand  you  wish  to  give  the  Trents  some  por- 
tion of  your  estate,"  &c.  But,  in  his  statement  on  the  trial  of 
the  issue.  Dr.  Nelson  says  that  on  entering  the  room  he  found 
Mr.  Chappell  asleep;  that  he  waited  but  a  very  short  time,  and 
Mr.  Chappell  roused  up;  that  he  then  went  to  the  bed  and 
asked  him  how  he  was;  that  Mr.  Chappell  said,  "About  as  he 
had  been,"  and  asked  me  how  I  was ;  and  after  some  remark 
or  two  in  regard  to  myself,  I  said  to  him  that  I  had  come  over 
to  see  him  in  regard  to  doing  something  for  the  Trents,  or 
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giving  the  Trents  something ;  1  don't  know  which  of  those 
phrases  I  ased."  And  thus  it  appears  by  the  one  statement  that 
Mr.  Uhappell  was  not  asleep,  but  was  sitting  up  in  bed,  with 
his  eyes  closed,  and  that  when  Dr.  Nelson  said,  "  I  understand 
you  wish  to  give  the  Trents  some  portion  of  your  estate,"  he 
(Mr.  Chappell)  opened  his  eyes,  showing  he  comprehended  the 
remark  of  Dr.  Nelson ;  and  by  the  other,  that  Mr.  Chappell 
was  asleep,  and  in  a  short  time  woke  up,  when  Dr.  Nelson, 
after  considerable  conversation,  made  known  the  object  of  his 
visit  in  different  language  and  of  different  import,  to  which 
Mr.  Chappell  made  no  reply  whatever.  And  in  the  statement 
on  the  trial  of  the  issue  Dr.  Nelson  entirely  omits  the  words, 
"  he  opened  his  eyes,  showing  he  comprehended  my  statement 
to  him  ";  and  well  might  he  omit  them,  for  nothing  could  be 
more  absurd  and  ridiculous  than  to  say  that  Mr.  Chappell 
cotnprehended  Dr.  Nelson's  statement  because  he  opened  his 
eyes.  The  most  stupid  animal  that  walks  the  earth  would 
have  done  the  same  thing. 

But  taking  Dr.  Nelson's  two  statements  together,  it  will  be 
seen  that  the  pretended  will  was  made  wholly  at  his  sugges-^ 
tion ;  that  when  he  first  approached  Mr.  Chappell  on  the  sub- 
ject and  stated  the  object  of  his  visit,  he  received  no  reply 
whatever;  that  he  in  quick  succession  suggested  that  Mr. 
Chappell  make  a  deed  giving  the  Trents  a  portion  of  his  estate, 
to  which  suggestion  also  he  received  no  reply;  that  then,  and 
almost  without  a  pause,  he  suggested  that  Mr.  Chappell  give 
them  one  of  his  certificates  of  deposit,  when,  for  the  first  time, 
Mr.  Chappell  made  a  verbal  response,  and  said,  *'  I  think  not." 
Then,  with  hot  haste,  the  matter  of  the  will  was  pressed  upon 
Mr.  Chappell,  and  he  was  argued  with  and  urged  to  make  a 
will  giving  his  estate  to  the  Trents,  the  argument  being  en- 
forced by  the  suggestion  that,  in  the  event  of  his  recovery,  he 
could  change  or  cancel  the  will  at  his  pleasure ;  in  reply  to 
which  Mr.  Chappell  said,  "  That  would  be  better."  And  upon 
this,  and  this  only.  Dr.  Nelson  sat  down  and  wrote  the  will 
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giving  Mr.  ChappelPs  entire  estate  to  the  Trenta^;  and  this 
under  circumstances  clearlj  showing  that,  to  say  the  least,  Mr. 
Cbappjell  was  so  enfeebled  by  age,  disease,  and  suftering  as  to 
be  too  weak  to  resist  the  urgent  importunities  pressed  upon 
him  by  Dr.  Nelson — circumstances  so  clearly  evincing  a  want 
of  testamentary  capacity  as  to  constrain  Dr.  Nelson  himself  to 
9tate,  under  oath,  at  the  trial  of  the  issue,  that  he  doubted  Mr. 
Chappell's  capacity  to  make  a  will. 

In  a  searching  examination-in-chief  and  cross-examination, 
it  was  sought  on  the  one  hand  to  wipe  out  this  doubt  enter- 
tained by  Dr.  Nelson,  and  on  the  other,  to  have  it  explained 
and  solved  upon  just  principles.  A  brief  review  of  the  evi- 
dence, thus  far,  of  Dr.  Nelson,  will  show  a  strange  state  of 
things.  In  one  statement,  ih  his  examination-in-chief,  he  says 
that  whenever  he  looked,  during  the  writing  of  the  will,  at 
Mr.  Chappelly  he  was  awake;  and  in  another,  in  answer  to  the 
question,  "  What  is  your  opinion  as  to  whether  he  understood," 
[meaning  the  suggestions  made  to  him],  he  answered:  "Mr. 
Chappell.  closed  bis  eyes  aa  if  asleep,  momentarily,  once  or 
twice  during  the  preparation  of  the  will,  on  my  saying  to  him 
what  the  contents  of  the  will  were,  but  when  I  called  to  him 
or  said  to  him  about  as  loud  as  I  am  speaking  now,  he  was 
certainly  conscious."  This  means,  if  anything,  that  when  Dr. 
Nelson  was  going  through  the  formal  mockery  of  stating  the 
contents  of  the  will,  Mr.  Chappell  was  either  asleep  or  was  in 
a  state  of  stupor,  but  that,  when  called  to  in  a  loud  voice,  he 
was  conscious.  But  conscious  of  what?  Simply  that  he  had 
heard  a  loud  voice,  which  temporarily  aroused  him;  but  not, 
in  the  light  of  the  evidence  and  the  surrounding  circumstances, 
that  he  intelligently  comprehended  what  was  going  on;  for 
that,  in  the  light  of  the  evidence,  was  impossible. 

But  being  further  pressed  by  counsel  in  support  of  the  will, 
and  asked  to  state  whether,  in  his  opinion,  Mr.  Chappell  under- 
stood that  he  was  making  a  will  giving  his  estate  to  Ned  and 
Eliza  Trent,  Dr.  Nelson  answered :  "  The  line  of  demonstra- 
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tiou  between  when  a  man  is — there  is  some  doubt  in  my  mind 
as  to  this— I  would  rather  make  a  full  and  honest  statement  of 
the  facts,  and  that  is  this:  There  was  an  entire  absence  of 
spontaneity  in  regiard  to  this  matter,  but  acting  upon  the  honest 
impression  that  Mr.  Chappell,  as  I  believed  then,  and  now  be- 
lieve, wished  to  do  something  for  these  people,  who  were  the 
beneficiaries  of  the  will,  I  made  a  suggestion  mildly  and  re- 
spectfully, and  in  obedience  to  my  suggestion,  in  every  particu- 
lar, he  made  that  will." 

Dr.  Nelson  was  then  asked,  "Did  he  understand  your  sug- 
gestions ?"  and  he  responded,  "I  am  impressed  that  he  did. 
It  was  my  honest  impression  then,  and,  on  subsequent  reflec- 
tion, it  is  now,  that  he  understood  the  suggestions  I  made,  and 
acted  on  them."  Counsel  for  the -proponents  again  asked  Dr. 
Nelson  :  "  At  the  time  you  signed  Mr.  Chappell's  name  to  this 
paper  for  his  will,  were  you  then,  and  are  you  now,'of  the 
opinion  that  he  understood  what  he  was  doing  ?  "  and  the 
answer  was :  "  He  unmistakably  gave  his  assent  to  my  action 
in  the  matter."  They  then  propounded  to  him  the  very  sug- 
gestive question :  "  You  are  satisfied,  then,  that  he  did  know 
that  he  made  his  will  giving  the  property  to  Ned  and  Eliza 
Trent?  "'  and  the  answer  was :  "  I  am  sure  that  he  did."  And 
yet  it  clearly  appears  from  the  cross-examination  of  Dr.  Nel- 
son, now  to  be  reviewed,  that',  notwithstanding  his  answer, 
indicating  the  utmost  caution  and  reserve  touching  hi;i  impres- 
sions— his  honest  impressions,  etc. — he,  in  fact,  was  far  from 
believing  that  Mr.  Chappell  sufficiently  understood ^  At  the  time, 
what  was  then  being  done  to  make  the  execution  of  this  paper 
his  free,  voluntary,  and  intelligent  act.  On  cross-examination 
Dr.  Nelson  was  asked  whether  he  doubted  as  to  Mr.  Chappell's 
competency,  and  he  responded :  "  Yes,  sir ;  I  have  stated  re- 
peatedly to  you  here  in  this  room,  I  am  in  doubt  as  to  what 
constitutes  competency  to  make  a  will.  I  have  had  no  expla- 
nation of  that  matter.  One  of  these  doubts  was  an  entire  ab- 
sence of  spontaneity  on  the  part  of  Mr.  Chappell,  the  testator, 
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and  a  further  doubt  (Mr.  Chappell,  as  I  have  said,  died  of  the 
exhausting  or  asthenic  trouble  of  dysentery;  and  I  was  im- 
pressed this  way,  as  his  medical  man — that  Mr.  Chappell  was 
more — there  was  a  greater  portion  of  physical  exhaustion  in 
his  case  than  there  was  of  intellectual  exhaustion.  I  think  he 
was  more  himself  intellectually  than  he  was  physically,  and 
that  Mr.  Chappell  lapsed  into  a  condition  as  we  have  just  been 
wrangling  over)  whether  he  was  semi-unconscious  or  asleep ; 
lam  not  sure;  and  the  further  reason — there  are  three  of 
them — that  Mr.  Chappell  did  not  take  that  interest  in  the  exe- 
cution of  his  will  that  it  seems  to  me  he  should  have  done ; 
but  whether  it  was  due  to  physical  exhaustion — it  may  readily 
have  been  due  to  that — or  to  any  decided  wish  "  (evidently 
meaning  the  absence  of  any  decided  wish)  "  to  dispose  of  his 
property  as  suggested  by  me,  I  am  not  sure.  He  did  not  ap- 
pear to  me  to  take  that  interest  in  the  matter  of  making  his 
will  that  I  expected  of  him.  Whether  this  was  physical,  as  it 
may  have  been,  or  want  of  interest  in  the  matter  I  am  in 
doubt."  He  is  then  asked  this  question  :  "  I  understood  you 
to  state  that  you  doubted  then,  and  still  doubt,  whether  Mr. 
Chappell  had  capacity  to  make  a  will — a  doubt  growing  out  of 
three  things  or  facts :  First,  that  there  was  an  entire  absence 
of  spontaneity  on  Mr.  Chappell's  part  in  making  this  will ; 
second,  that  whilst  the  will  was  being  written  and  executed  he 
sometimes  lapsed  into  a  condition  of  semi-unconsciousness; 
and  third,  that  he  did  not  show  that  interest  in  this  matter 
which  you  would  have  expected  ?  " 

A.  "You  do  not  give  fully  the  second  reason.  It  is  this:  He 
lapsed  into  a  state,  now  and  then,  or  occasionally,  or  some- 
times, lapsed  into  a  condition  of  apparent  semi-unconscious- 
ness, and  whether  that  was  due  to  his  having  fallen  asleep, 
which  in  his  asthenic  condition  might  very  readily  have  been, 
or  to  unconsciousness,  I  am  undecided,  and  furthermore,  that  he 
did  not  express  or  impress  me  a«  having  that  interest  in  the 
disposition  of  his  estate  which  I  expected  of  him.     That  is  as 
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plain  as  I  can  say,  and  all  I  have  to  say  of  the  execution  of  this 
will/' 

Now  it  clearly  appears  that  Dr.  Nelson,  in  his  testimony  thus 
far,  has  made  two  apparently  contradictory  and  irreconcilable 
statements,  one  of  which  is  that  Mr.  Chappell  did  understand 
what  he  was  doing,  and  said  and  did  all  that  was  necessary  to 
make  the  paper  in  question  his  last  will  and  testament ;  the 
other,  that  all  during  this  time,  and  down  to  the  time  of  his 
testifying,  he  doubted  whether  Mr.  Chappell  was  competent  or 
not.  This  seeming  contradiction  of  himself  was  then  ex- 
plained to  Dr.  Nelson,  and  he  was  pressed  to  make  an  expla- 
nation of  the  matter ;  and  Dr.  Nelson  was  made  to  see  that 
there  was  no  room  for  his  doubts,  if  the  matters  stated  by  him 
were  true.  And  finally  he  was  asked  this  question  :  "  I  want 
to  get  into  your  mind  what  I  am  after.  I  am  still  at  a  loss  to 
see  how  a  man  with  intellectual  and  physical  exhaustion 
seemed  to  comprehend  what  you  suggested  and  intelligently 
assented  to  what  you  suggested.  I  am  at  a  loss  to  see  where 
comes  in  this  doubt  growing  out  of  his  stupified  condition." 

A.  "  I  have  in  my  mind  what  you  wish  to  put  in  it.  I  can 
see  this,  sir ;  that  Mr.  Chappell  might  have  consented  to  what 
I  said  to  him,  and  that  I  might  have  possibly  misinterpreted 
his  consent.  I  say  this,  I  have  always  had  some  doubts,  and 
have  given  you  the  occasion  of  these  doubts." 

It  thus  appears  that  Dr.  Nelson,  the  physician  and  intimate 
friend  of  Mr.  Chappell  for  many  years,  was  not  only  the  active 
and  zealous  advocate  of  the  Trents,  but  persistently  and  unduly 
urged  their  claim  upon  Mr.  Chappell ;  that  he,  the  only  per- 
son who  was  with  Mr.  Chappell  during  the  whole  time  of  the 
writing  and  execution  of  the  will ;  the  one  who,  bj^  education 
and  long  association  with  Mr.  Chappell  in  the  relation  of  phy- 
sician and  patient,  and  who,  by  reason  of  his  professional  skill 
and  experience,  was  best  qualified  to  ascertain  and  know  Mr. 
Chappell's  mental  condition — we  say  that  he,  after  a  long  hunt, 
is  brought  to  admit  that  the  will  in  question  was  made  at  his 
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suggestion  "  iu  every  particular " ;  brought  to  admit  that  he 
has  doubts — doubts  well  founded  and  insurmountable,  whe- 
ther, at  the  time  of  the  execution  of  this  paper,  Mr.  Chappell 
was  capable  of  making  a  valid  will.  Can  it  be  said  with  any 
degree  of  reason  that  a  man  eighty-five  years  of  age,  enfeebled 
by  disease  and  racked  by  pain,  who  assents  to  a  will,  cruelly 
unnatural  and  unjust,  and  which  clearly  appears  not  to  have 
been  the  offspring  of  his  own  volition,  is  a  free  and  capable 
testator  ?  We  think  not.  Can  it  be  said  that  a  paper  exe- 
cuted and  acknowledged  as  this  was,  and  assented  to  by  some 
three  ordinary  nods,  one  "  reflective  nod,"  one  hoarse  whisper 
"  yes,"  and  one  "  I  think  that  would  be  better,"  is  the  true  last 
will  and  testament  of  a  man  possessed  of  a  sound  and  dispos- 
ing mind  and  memory  ?  We  think  not.  And  finally,  can  it 
be  said  that  a  testamentary  scheme  which  did  not  originate  in 
the  mind  of  the  alleged  testatof,  but  was  wholly  dictated  or 
suggested  by  the  attending  physician,  under  circumstances 
which  preclude  the  idea  that  the  simulated  actor  knew  what 
he  was  doing,  is  a  good  will  ?  We  think  not,  and  the  law  says 
not. 

The  bill  in  the  present  case  charges  both  mental  incapacity 
and  undue  influence  by  others  to  procure  the  will  here  involved. 
In  the  light  of  the  testimony  of  Ned  Trent,  of  the  two  sub- 
scribing witnesses,  and  of  Dr.  Nelson,  the  attending  physician 
and  draughtsman  of  the  will,  it  seems  incredible  that  any  im- 
partial mind  could  come  to  any  other  conclusion  than  that,  at 
the  time  of  the  execution  of  the  pretended  will,  Mr.  Chappell 
was  not  possessed  of  suflicient  mental  capacity  to  enable  him 
to  make  a  valid  will.  But  conceding,  for  the  sake  of  argu- 
ment, that  Mr.  Chappell  possessed  sufficient  sanity  for  general 
purposes,  and  sufficient  soundness  and  discretion,  if  let  alone, 
to  regulate  his  affairs  in  general,  yet  it  cannot  be  denied  that 
Dr.  Nelson's  participation  in  procuring  the  will  amounts  to 
undue  influence,  under  all  the  circumstances,  and  that  the 
paper  is  more  the  will  of  Dr.  Nelson  than  of  Mr.  Chappell. 
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Judge  Redfield,  after  a  careful  review  of  many  adjudged 
cases  on  the  subject  of  undue  influence,  says :  "  From  all  this, 
and  much  more,  which  might  be  adduced  from  the  cases  already 
decided,  it  is  obvious  that' the  influence  to  avoid  a  will  must 
be  such  as — 

Ist,  To  destroy  the  freedom  of  the  testator's  will,  and  thus 
render  his  act,  obviously,  more  the  offspring  of  the  will  of 
others  than  of  his. 

2d,  That  it  must  be  an  influence  specially  directed  towards 
the  object  of  procuring  a  will  in  favor  of  particular  parties. 

3d,  If  any  degree  of  free  agency,  or  capacity,  remained  in 
the  testator,  so  that,  when  left  to  himself,  he  was  capable  of 
making  a  valid  will,  then  the  influence,  which  so  controls  him 
as  to  render  his  making  a  will  of  no  effect,  must  be  such  as 
was  intended  to  mislead  him  to  the  extent  of  making  a  will, 
essentially  contrary  to  his  duty,  and  it  must  have  proved  suc- 
cessful, to  some  extent,  certainly."     Ist  Red.  on  Wills,  524-5. 

Dr.  Nelson's  participation  in  procuring  this  will  comes 
squarely  within  each  and  all  of  the  three  propositions  above 
laid  down.  And  in  a  very  elaborate  and  valuable  monographic 
note  by  Mr.  Freeman,  appended  to  the  Minnesota  case  of  In  re 
Messrs  WUl^  reported  in  31  Am.  State  Reports,  665,  will  be 
found  a  number  of  cases  cited  and  quoted  from,  which  fully 
sustain  the  doctrine  in  1st  Redfield  on  Wills,  referred  to  above. 

Dr.  Nelson,  in  the  ardency  of  his  solicitude  in  behalf  of  the 
Trents,  overstepped,  though  doubtless  unwittingly,  the  boun- 
daries of  good  judgment  and  sound  discretion,  and  in  doing 
so,  omitted  the  duty  imposed  by  law,  of  testing  the  mental 
capacity  of  Mr.  Chappell  before  taking  part  in  procuring  the 
will  in  question. 

It  is  said  by  a  distinguished  author,  and  the  same  doctrine 
runs  through  the  books,  that ''  The  rule  for  testing  the  mental 
capacity  of  a  person  to  do  an  act  requiring  mental  comprehen- 
sion and  disposing  judgment,  given  by  Dr.  Taylor,  is  as  relia- 
ble as  any  one,  perhaps.  '  If  a  medical  man  be  present  when 
Vol.  xc— 113 
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the  will  is  made,'  says  this  learned  writer, '  he  may  easily  sat- 
isfy himself  of  the  state  of  mind  of  the  testator  by  requiring 
him  to  repeat  from  memory  the  mode  in  which  he  has  dis- 
posed of  the  bulk  of  his  property.  '  Medical  men  have  some- 
times placed,  themselves  in  a  serious  position  by  becoming  wit- 
nesses to  wills  under  these  circumstances  without  first  assuring 
themselves  of  the  actual  mental  condition  of  the  testator.' " 
1  Red.  on  Wills,  95-6. 

Dr.  Nelson,  as  well  as  the  subscribing  witnesses,  failed  to 
take  this  necessary  precaution,  and  his  failure  has  resulted  in 
a  paper  purporting  to  be  the  last  will  and  testament  of  Richard 
T.  Chappell,  when  the  alleged  testator  is  proved  by  the  testi- 
mony of  the  proponents  not  to  have  possessed  at  the  time 
mental  capacity  to  enable  him  to  make  a  valid  will.  It  mat- 
ters not  that  both  of  the  subscribing  witnesses  say  that  Mr. 
Chappell  "  knew  what  he  was  doing,"  when  he  did  not  recog- 
nize either  of  them  when  they  were  brought  into  his  room  to 
be  made  attesting  witnesses,  when  he  uttered  not  a  word  to 
them  nor  they  to  him,  and  when,  to  all  appearances,  he  was 
utterly  unconscious  of  their  presence.  It  matters  not  that  they 
say  they  were  right  in  front  of  him  when  they  subscribed  their 
names,  and  that  he  was  looking  straight  at  them  at  the  time ; 
when,  from  their  own  evidence,  taken  all  together,  it  is  evi- 
dent that  his  look  was  not  that  of  intelligent  comprehension, 
nor  his  acts  those  of  a  man  in  the  exercise  of  free  and  unre- 
strained volition.  In  other  words,  the  attesting  witnesses. 
Crank  and  Terrell,  prove  nothing  to  the  purpose  of  establish- 
ing the  validity  of  the  paper  in  question  as  the  will  of  Mr. 
Chappell,  but,  on  the  contrary,  by  their  evidence,  facts  and 
circumstances  are  disclosed  which  are  utterly  irreconcilable 
with  the  idea  of  testamentary  capacity.  • 

Nor  is  it  material  that  Dr.  Nelson,  his  attending  physician 
and  draughtsman  of  the  pretended  will,  had  conceived  a  theo- 
ry inconsistent  with  the  stubborn  fact,  admitted  by  him,  that 
he  doubted  whether  Mr.  Chappell  was  possessed  of  sufficient 
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mental  capacity  to  enable  him  to  make  a  valid  will ;  nor  that, 
in  aid  of  this  specious  theorj^  Dr.  Nelson,  after  a  long,  earnest 
and  anxious  examination-in-chief,  was  at  last  induced  to  so  far 
break  away  from  his  mere  impressions  as  to  say,  in  effect,  that 
he  was  sure  Mr.  Chappell  knew  he  was  making  this  will,  giv- 
ing his  entire  estate  to  Ned  and  Eliza  Trent;  for,  on  his  cross- 
examination,  he  again  and  again  repeated  and  clung  to  the 
fact,  admitted  on  his  examination-in-chief,  that  he  had  doubts 
as  to  Mr.  Chappeirs  mental  capacity,  and,  so  far  from  weaken- 
ing, as  his  cross-examination  proceeded,  he  grew  stronger  and 
cleverer  in  the  expression  of  his  doubts,  and  finally  admitted 
that  he  may  possibly  have  misinterpreted  what,  at  the  time,  he 
took  to  be  Mr.  ChappelPs  assent  to  his  (Dr.  Nelson^ s)  action  in 
the  premises.  In  other  words.  Dr.  Nelson  is  not  so  sure  that 
Mr.  ChappelPs  negative  shakes  of  the  head,  his  three  or  more 
ordinary  nods,  and  one  reflective  nod  of  his  head,  can  be  relied 
upon  to  show  that  Mr.  Chappell  understood  what  was  being 
done,  and  gave  his  free  and  intelligent  assent  thereto.  Nor  is 
the  matter  changed  when  there  is  superadded  the  one  hoarse 
whisper, ''  Yes,"  which  was  not  remembered  by  Dr.  Nelson 
when  he  testified  before  the  county  court,  but  had  come  to  his 
recollection  when  he  testified  at  the  trial  of  the  issue.  Nor  is 
it  material  that  Mr.  Chappell  made  the  remark,  "  that  would 
be  better,"  in  reply  to  Dr.  Nelson's  suggestion  that  if  he  would 
make  a  will  giving  the  Trents  his  estate,  he  could,  in  the  event 
of  his  recovery,  change,  alter  or  cancel  the  will  at  his  pleasure; 
in  the  light  of  all  the  evidence,  and  especially  that  of  Dr.  Nel- 
son himself,  it  is  too  plain  to  admit  of  doubt  that  Mr.  Chappell 
was  mentally,  as  well  as  physically,  too  weak  to  comprehend 
Dr.  Nelson's  suggestion  with  regard  to  a  will  giving  his  estate 
to  the  Trents.  Moreover,  if  it  could  be  fairly  conceded  that 
Mr.  Chappell  still  retained  suflBcient  mind  to  answer  ordinary 
questions,  yet  that  is  not  enough.  He  must  retain  sufficient 
actice  memory  to  collect  in  his  mind,  without  prompting,  par- 
ticulars or  elements  of  the  business  to  be  transacted,  and  to 
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hold  them  in  his  mind  a  suflScient  length  of  time  to  perceive 
at  least  their  obvious  relations  to  each  other,  and  be  able  to 
form  some  rational  judgment  in  relation  to  them;  he  must  be 
of  sound  and  discerning  mind  and  memory,  so  as  to  be  capa- 
ble of  making  a  testamentary  disposition  of  his  property  with 
sense  and  judgment  with  reference  to  the  situation  and  amount 
of  such  property,  and  to  the  relative  claims  of  different  per- 
sons who  are  or  might  be  the  objects  of  his  bounty. 

It  would  seem  impossible  for  any  impartial  mind,  guided  by 
the  facts  as  disclosed  by  the  evidence  of  the  draughtsman  of 
the  will,  and  the  two  subscribing  witnesses,  to  come  to  any 
other  conclusion  than  that  Mr.  Chappell  was  not,  at  the  time, 
possessed  of  the  requisite  mental  capacity  to  enable  him  to 
make  a  valid  disposition  of  his  property.  The  few  words  ut- 
tered by  him  show  conclusively  that  he  had  no  intelligent 
apprehension  of  what  was  transpiring;  that  the  state  of  his 
mind,  if  any  he  had,  was  not  active  and  capable,  but  that  he 
was  a  mere  passive  instrument  in  the  hands  of  Dr.  Nelson,  at 
whose  suggestion  the  so-called  will  was  made,  in  every  par- 
ticular ;  and  that  no  human  being  ever  heard  him  seriously 
intimate  any  purpose  to  make  any  such  will,  or  any  provision 
for  the  Trents  whatever,  until  within  two  or  three  hours  prior 
to  the  procurement  of  the  paper  in  question,  and  that  he  then 
proposed  to  make  any  provision  for  them  depends  upon  the 
statement  of  Ned  Trent  alone.  On  every  other  occasion,  when 
he  spoke  seriously  with  respect  to  making  a  will,  he  uniformly 
said,  "  the  law  makes  the  best  will,"  or  that,  "  the  law  makes 
a  good  enough  will  for  me." 

Dr.  Nelson,  like  the  attesting  witnesses,  proves  nothing 
which  seriously  tends  to  support  the  will.  On  the  contrary, 
the  facts  disclosed  by  him  effectually  establish  the  fact  that  Mr. 
Chappell  was  not,  at  the  time  of  the  execution  of  the  paper  in 
question,  possessed  of  a  sound  and  disposing  mind  and  mem- 
ory ;  and  that  the  instrument  in  question,  so  far  from  being 
the  free  and  voluntary  act  of  Mr.  Chappell,  is,  in  fact,  nothing 
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Other  than  the  will  of  Dr.  Nelson  disposing  of  Mr.  Chappell's 
estate. 

When  a  paper,  purporting  to  be  the  last  will  and  testament 
of  a  free  and  capable  testator,  is  made  under  such  circum- 
stances as  characterize  this  transaction,  and,  without  any  ex- 
planation, the  next  of  kin,  and  heirs-at-law,  are  wholly  disin- 
herited, in  favor  of  strangers  to  the  family  and  blood,  it  devolves 
upon  those  claiming  under  the  alleged  will  to  explain,  by  clear 
and  satisfactory  proof,  how  a  testamentary  disposition  so  un- 
natural and  so  unjust  came  about.  Feeling  it  incumbent  upon 
them  to  respond  to  this  humane  requirement  of  the  law,  and 
of  common  sense,  the  beneficiaries  under  the  alleged  will  seem 
to  have  scoured  the  country,  for  many  miles  around,  to  pro- 
duce evidence — first,  that  Mr.  Chappell  disliked  his  blood  kin 
and  heirs-at-law;  second,  that  he  was  much  attached  to  the 
Trents;  and,  third,  that  the  will  is  in  accord  with  the  previously 
expressed  intentions  of  Mr.  Chappell.  The  supporters  of  the 
will,  in  order  to  come  down  as  near  as  possible  to  the  time 
when  this  will  was  executed,  commence  with  Mr.  William  P. 
Burks,  who,  in  the  capacity  of  land  assessor,  was  at  Mr.  Chap- 
pell's  house  in  the  month  of  May  preceding  the  death  of  the 
latter.  He  says  he  had  known  Mr.  Chappell  for  twenty  years; 
that  witness  was  at  Mr.  Chappell's  in  1881  or  1882,  when  the 
latter  was  just  recovered  from  a  severe  spell  of  sickness,  and 
that  he  (Mr.  Chappell)  related  to  witness  an  amusing  incident, 
to  the  effect  that  one  of  his  relatives  in  the  South,  hearing  of 
his  sickness,  had  written  a  letter  to  the  administrator  of  Richard 
Chappell;  that  Mr.  Chappell  told  witness  that  he  had  an- 
swered the  letter  to  let  them  know  that  Richard  Chappell  was 
his  own  administrator,  and  that  they  would  never  get  a  dollar 
of  his  money;  that  Mr.  Chappell  did  not  tell  witness  who 
those  relations  were;  but  that  he  said  that  during  his  illness 
they  had  not  inquired  after  him,  or  paid  him  any  attention, 
but  as  soon  as  he  was  thought  to  be  dead,  or  in  a  dying  condi- 
tion, they  were  solicitous  of  his  estate.     It  is  true  that  the  rela- 
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tive  in  the  South  who  wrote  this  letter  was  premature  and 
over  solicitous,  but  be  this  as  it  raay,.the  solicitude  thus  shown 
was  natural,  and  was  by  no  means  so  intense  and  grasping  as 
that  exhibited  by  the  beneficiaries  under  the  pretended  will  in 
question. 

This  witness  (Burks)  then  proceeds  to  say  that  he  was,  up 
to  1885  or  6,  at  Mr.  Chappell's  house  twice  a  year;  that  he 
saw  Ned  and  Eliza  Trent  every  time  he  was  there;  that  when 
he  was  first  there,  Ned  was  a  little  boy  six  or  seven  years  old, 
riding  about  the  farm  behind  Mr.  Chappell,  &c.;  that  witness 
had  seen  Mr.  Chappell  more  with  Ned  Trent  than  with  the 
rest  of  the  family;  that  witness  had  taken  dinner  at  Mr.  Chap- 
pell's house,  when  the  Trents  were  all  at  the  table,  and  Mr. 
Chappell  was  very  kind  to  all,  and,  witness  thinks,  he  spoiled 
Ned  a  good  deal  while  he  was  a  chap.  And  the  witness  pro- 
ceeds to  say  further,  that  he  was  at  Mr.  ChappelPs  house  in 
May,  1890,  to  assess  the  landed  property  of  the  latter ;  that  Mr. 
Chappell  thought  that  the  assessment  was  too  high ;  that  wit- 
ness said  to  him,  "Well,  it  don't  make  any  difference  much 
any  way;  you  are  going  to  give  out;  some  one  else  will  pay 
the  taxes  on  it."  That  Mr.  Chappell  thereupon  asked  witness 
about  his  little  boy  and  what  his  name  was,  and  that  witness 
replied,  "  Henry  Gray,"  and  added,  "  I  will  have  it  changed 
to  Richard  Chappell,  since  I  find  you  have  no  heirs";  that 
Mr.  Chappell  and  witness  were  joking,  and  that  Mr.  Chappell 
laughed,  when  witness  said,  "I  reckon  Ned  will  get  the  bulk 
of  your  estate,"  and  that  Mr.  Chappell  said,  "  Yes,  but  I  don't 
want  Ned  to  know  it,"  and  the  witness  adds,  "  I  did  not  tell 
him."  Yet  he  must  have  told  Ned,  or  some  one  acting  in  his 
interest,  or  the  utterly  irrelevant  and  trifling  matter  could 
never  have  cumbered  the  record  before  us. 

Next  comes  John  L.  Oglesby,  who  had  been,  or  was,  a  com- 
mission merchant  in  Lynchburg,  who  says  he  knew  Mr.  Chap- 
pell ;  had,  as  his  commission  merchant,  transacted  business  for 
him ;  that  he  never  was  at  his  house,  and  that  he  only  knew 
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the  Trents  when  they  carae  to  Lynchburg ;  that  he  had  known 
Mr.  Chappell  for  twenty  years ;  that  for  all  that  time,  except 
two  or  three  years,  he,  or  the  house  of  which  he  was  a  mem- 
ber, sold  Mr.  Chappell  tobacco ;  that  Ned  was  a  small  boy 
until  he  came  to  town  on  business;  that  he  came  in  the  wagon 
sometimes,  and  sometimes  behind  Mr.  Chappell  on  horse- 
back, and  "that  they  were  just  as  father  and  son,  after  that 
style."  When  the  witness  was  asked  if  he  ever  heard  Mr. 
Chappell  say  anything  about  making  a  will,  he  answered,  "  I 
did,  sir" ;  and  then  proceeded  to  say :  It  was  some  time  after 
his  recovery  of  a  spell  he  had  in  1881 ;  that  he  and  Mr.  Chap- 
pell had,  previous  to  this,  talked  socially,  and  that  Mr.  Chap- 
pell had  spoken  of  his  fondness  for  Ned  Trent,  Sr. ;  that 
witness  congratulated  Mr.  Chapoell  on  his  recovery,  and  re- 
minded him  how  near  he  came  to  death,  and  not  having  pro- 
vided for  the  Trents;  that  Mr.  Chappell  said:  *' Yes,  I  intend 
to  give  something,"  and  that  it  was  in  that  connection  the 
thing  came  up.  The  witness  then  says  that  he  said  to  Mr. 
Chap*pell :  "  Well,  you  ought  to  make  a  will,"  and  that  Mr. 
Chappell  replied  :  '*  I  think  the  law  makes  the  best  will,  but  in 
my  case  there  is  an  exception."  The  witness  then  proceeds  to 
say  he  had  heard  Mr.  Chappell  express  his  feelings  toward  his 
relatives,  and  that  he  was  not  friendly  towards  them. 

On  cross-examination  this  witness  was  asked :  '*  I  under- 
stand you  to  say  that  you  reproached  him  or  reproved  him  for 
not  doing  something  for  Ned,  as  he  had  been  sick?" 

A.   "  No,  sir ;  I  did  not  say  that ;  it  was  the  senior  Trent." 
Q.   "  You  said  something  that  he  ought  to  have  done  ?" 
A.   "  I  intimated  to  him ;  he  had  told  me  previously  that  he 
would  do  it;  I  just  asked  if  he  had  not  better  make  a  will." 
Q.   ''What  did  he  say?" 

A.  "  He  said  he  thought  the  law  makes  the  best  will  gener- 
ally, but  in  cases  there  were  exceptions ;  I  do  not  recall  the 
exact  words ;  I  want  to  state  that  through  our  family  Mr. 
Chappell  knew  that  I  knew  of  what  had  transpired  backwards, 
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and  we  talked  a  little  differently  from  ordinary  business  men ; 
there  was  no  relationship  between  us  whatever." 

The  expression  of  the  witness  "transpired  backwards," 
though  unusual,  is,  as  respects  this  case,  quite  apt.  The  main 
trouble  in  the  case  is  that  too  many  things  "  transpired  back- 
wards." The  evideitce  of  this  witness,  taken  in  connection 
with  other  evidence,  clearly  establishes  three  things — first,  that 
the  suggestion  made  by  him  to  Mr.  Chappell  to  make  a  will 
and  provide  for  Ned  Trent,  and  Mr.  ChappelPs  reply  that  he 
intended  to  give  something,  referred  to  Ned  Trents,  Sr.,  and 
not  to  Ned  Trent,  Jr.,  one  of  the  beneficiaries  under  the  will 
in  question ;  second,  that  there  was  an  organized  design  dar- 
ing the  lifetime  of  Ned  Trent,  Sr.,  and  while  he  was  the  over- 
seer of  Mr.  Chappell,  to  procure  from  Mr.  Chappell  some  pro- 
vision by  will  in  his  favor,  and  that  such  design,  on  the  death 
of  Ned  Trent,  Sr.,  was  earnestly  pursued  in  favor  of  Ned 
Trent,  Jr.,  and  finally  culminated  in  the  so-called  will  here  in 
question ;  and,  third,  that  Mr.  Chappell,  when  approached  on 
the  subject,  prior  to  the  execution  of  this  paper,  uniformly  de- 
clared that  the  law  made  the  best  will. 

This  declaration,  uniformly  made  by  Mr.  Chappell,  with  fall 
knowledge  on  his  part  that  by  his  intestacy  his  estate  would 
descend  to  his  next  of  kin  and  heirs-at-law,  was  tantamount  to  an 
express  declaration  on  his  part  that  it  was  his  intention  that  it 
should  pass  to  and  be  enjoyed  by  them.  How  absurd,  then,  is 
the  claim  that  he  disliked  his  next  of  kin,  was  affectionately 
inclined  towards  the  Trents,  and  made  the  will  in  question  in 
pursuance  of  a  long-cherished  purpose.  When  Mr.  Elam,  in 
the  interview  already  referred  to,  urged  Mr.  Chappell  to  make 
a  life  provision  for  his  brother,  the  appellant,  Josiah  Chappell, 
he  readily  agreed  to  do  so;  and  when,  in  the  same  interview, 
Mr.  Elam  told  him  it  was  reported  that  he  intended  to  give 
his  estate  to  the  Trents,  he  indignantly  denied  the  truth  of  the 
report,  and  hooted  at  the  idea  of  giving  the  Trents  anything. 

Still   other  witnesses  are  introduced,  who  testify  to  like 
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trifles,  which  are  relied  upon  to  show  that  Mr.  Chappell  dis- 
liked his  next  of  kin,  was  devoted  to  the  Trents,  and  made  the 
will  in  question  in  pursuance  of  a  previous  and  long  cherished 
purpose. 

Martin  C.  Parks  testifies  that  about  the  year  1887,  he  was  at 
Mr.  Chappell's  some  two  weeks,  enj^aged  in  pealing  and  pack- 
ing bark,  and  boarded  at  Mr.  Chappell's  part  of  the  time ;  and 
when  asked  to  tell  the  jury  what  were  the  relations  existing 
between  Mr.  Chappell  and  Ned  and  Eliza  Trent — how  they 
treated  each  other,  he  answered:  "I  have  remarked  a  good 
many  times  that  I  never  saw  anybody  kinder  to  their  father 
than  they  were  to  Mr.  Chappell,  because  he  said  to  Ned  when 
he  was  sick,  I  wish  you  would  wash  my  feet,  they  feel  sore, 
and  Ned  got  the  water  and  washed  them ;  *  *  *  "  and  the 
witness  was  then  a-ked :  "  Were  the  relations  that  existed 
between  them  such  as  existed  between  landlord  and  tenant  or 
between  employer  and  employee  ?  What,  from  their  conduct, 
did  you  regard  as  the  relations  in  which  they  held  each  other?" 
Ans.  "I  think  it  was  more  like  a  parent  to  his  children,  as  far 
as  I  know ;  I  remember  on  one  occasion  I  wanted  to  borrow  a 
horse  from  Mr.  Chappell ;  when  I  first  went  there  he  had  two 
colts  he  did  not  use ;  when  I  went  to  Mr.  Chappell  he  said  that 
is  the  only  horse  and  Ned  rides  it,  and  if  he  is  not  going  to  use 
it  you  can  have  him.  I  went  to  Ned  and  he  said  I  could  have 
him  ;  he  said  it  was  Mr.  Chappell's  horse,  and  I  saw  Mr.  Chap- 
pell and  got  the  horse ;  it  seemed  like  whatever  Ned  said  to 
Mr.  Chappell  was  right." 

James  H.  Daniel,  another  witness  for  the  proponents,  testi- 
fies in  substance  that  he  had  known  Mr.  Chappell  for  about  four 
years,  and  had  lived  about  five  years  some  two  miles  from  him, 
and  one  year  one  mile;  that  he  saw  Mr.  Chappell  during  his 
last  illness  three  or  four  times,  and  saw  him  last  on  the  Tues- 
day night  previous  to  his  death,  and  staid  with  him  all  night; 
that  he  had  some  conversation  with  him  at  that  time,  and  that 
he  seemed  to  talk  to  witness  with  as  good  a  mind  as  he  ever 
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knew  him  to  do ;  that  witness  knew  the  Trente ;  and  in  answer 
to  a  question  as  to  the  relations  between  the  Trents  and  Mr. 
Chappell,  he  said :  "  When  I  was  with  them  they  seemed  to 
regard  each  other  as  one  tamily,  as  well,  as  I  know;  mighty 
peaceable  family;  got  along  well  together." 

James  H.  Oliver,  another  witness,  who  was  a  wheelwright 
and  shoemaker,  and  lived  not  over  a  mile  and  a  half  distant 
from  Mr.  Chappell,  was  asked  whether  he  had  ever  heard  Mr. 
Chappell  say  anything  about  his  feelings  toward  his  blood  re- 
lations, and  he  answered:  "About  the  most  I  ever  heard  hira 
say  was  when  I  had  done  some  mending;  I  do  not  recollect 
the  year,  but  a  good  while  ago ;  I  did  some  shoe  mending  for 
Mr.  Joe  Chappell  and  I  did  mending  for  Dick,  and  when  I 
brought  the  bill  in  he  said, '  I  will  settle  this  with  you  as  I  told 
you  I  would,  but,'  he  said, '  do  not  have  any  more  done  for  Joe; 
I  won't  pay  any  more ; '  that  was  all  that  was  said  at  that  time 
that  I  recollect  of.  Afterwards  I  was  up  there  one  day,  or  the 
old  man  was  at  my  house,  he  used  to  come  to  my  house  very 
often  and  sit  and  talk ;  I  asked  him  how  his  brother  was,  and 
it  was  shortly  after  Mr.  Elam  went  up  there ;  I  saw  him  and 
knew  him  when  he  passed  and  I  thought  may  be  he  had  heard; 
he  said  he  did  not  know  how  he  was  getting  on ;  he  reckoned 
he  was  getting  on  well ;  I  said  I  reckoned  you  would  hear  from 
him  through  Mr.  Elam ;  no,  he  said,  Mr.  Elam  had  come  up 
for  money;  he  had  been  maintaining  Joe,  but  he  was  not  going 
to  maintain  him  any  longer,  and  so  I  asked  no  more  questions 
about  it.  And  when  asked  how  Mr.  Chappell  regarded  Ned 
and  Eliza  Trent,  the  witness  answered,  "  He  always  was  very 
fond  of  them,  and  Ned,  after  Mrs.  Trent  died,  he  was  talking 
of  leaving  and  I  concluded  I  would  let  my  son  go  if  Ned  left, 
and  he  and  I  would  undertake  the  business;  I  saw  the  old  man 
and  he  said  he  was  in  hopes  that  Ned  would  not  go,  and  we 
pretty  much  agreed  on  our  bargain  if  Ned  would  not  stay,  and 
he  hoped  to  keep  Eliza ;  he  said  they  were  good  children  and 
good  to  him ;  he  spoke  about  Ned's  mother,  and  when  she  died 
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he  told  her  that  he  intended  to  take  care  of  Eliza  as  long  as  she 
lived,  and  he  would  do  it.  That  was  about  all  that  was  said. 
I  did  not  ask  any  questions  about  what  he  intended  to  do." 

James  Weber,  another  witness,  testifies  that  he  had  known 
Mr.  Chappell  about  twenty-five  years,  and  for  ten  or  fit- 
teen  years  he  had  lived  about  a  mile  and  a  half  of  him ;  that 
he  saw  Mr.  Chappell  during  his  last  illness  several  times,  but 
did  not  remember  exactly  when  ;  that  he  did  not  have  any  con- 
versations with  him  when  he  saw  him,  as  witness  saw  he  was 
weak  and  it  hurt  him  to  talk  and  witness  said  very  little  to  him, 
but  Mr.  Chappell  always  told  witness  he  was  very  glad  to  see 
him  and  asked  witness  how  all  were  at  home,  and  particularly 
witness'  ''  old  lady,  as  he  knew  she  was  in  bad  health.''  And 
being  asked  what  was  the  relationship  between  Mr.  Chappell 
on  the  one  side  and  the  Trents  on  the  other,  the  witness  an- 
swered, "  They  were  just  as  one  family,  particularly  fond  of 
each  other;  they  were  just  as  good  to  him  and  took  as  good 
care  of  him  as  if  they  were  his  own  children.  I  have  heard 
him  talk  of  them  many  a  time  and  their  mother ;  he  did  not 
think  there  was  such  a  woman  in  the  world :  she  died  about 
three  years  ago — before  Mr.  Chappell." 

Then  comes  Eliza  Trent,  one  of  the  beneficiaries.  Her  tes- 
timony is  to  a  large  extent  but  a  repetition  of  that  of  Ned 
Trent  as  to  what  occurred  atter  the  arrival  of  Dr.  Nelson  at 
Mr.  Ohappell's,  on  the  occasion  when  the  will  was  written,  and 
just  before  the  writing  thereof.  Much  of  her  testimony  is  de- 
voted to  explaining  the  terms  of  the  contract  between  Mr. 
Chappell  and  her  father,  to  which  Ned  Trent  succeeded  on  the 
death  of  her  father;  and  much  more  of  her  testimony  is  im- 
material to  the  question  under  consideration. 

However,  in  speaking  of  the  relations  existing  between  her 
father  and  mother  and  Mr.  Chappell,  she  says:  "When  my 
father  and  mother  lived  with  Mr.  Chappell  they  lived  pretty 
much  as  one  family  together:  that  Mr.  Chappell  furnished 
them  for  the  table  meat  and  bread  and  cows,  and  my  mother 
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kept  the  house  and  furnished  everything  else — furniture  for 
the  house  and  other  provisions  except  meat,  bread,  and  milk. 
We  furnished  the  furniture  for  his  room;  my  mother  looked 
after  his  clothes  as  long  as  she  lived,  and  I  looked  after  them 
afterwards.  We  did  not  have  any  servant  on  the  premises  at 
the  time  of  his  death.  I  was  attending  to  the  household  duties; 
my  brother  married,  but  I  attended. to  the  house  as  if  he  was 
not  there."  When  asked  what  she  did  about  the  household 
during  her  mother's  lifetime  and  afterwards,  she  answered : 
"  I  did  pretty  much  all  the  cooking,  milking,  cleaning  up,  and 
kept  house  and  everything,  and  Mr.  Chappell  was  as  a  father, 
as  you  would  say,  in  the  house."  When  asked  how  Mr.  Chap- 
pell treated  N" ed  when  he  was  a  small  boy,  she  answered : 
"Just  as  if  he  was  his  own  son;  he  would  take  him  around 
and  show  him  places  to  interest  him ;  he  would  take  him  to 
ride,  and  tied  him  up  behind  him  to  ride  when  he  was  too 
email  to  hold  on ;  he  would  show  him  little  interesting  things 
which  he  thought  would  amuse  him  about  the  place — stock, 
^^  »  4t  4c  4c  Again,  she  was  asked:  "Did  Mr.  Chappell 
ever  in  his  lifetime  make  any  promise  that  he  was  going  to 
provide  for  you  or  your  brother  by  will  ?  " 

A.  "  When  my  mother  died  I  was  disturbed ;  all  he  said 
was  that  we  need  never  suifer." 

Q.  "And  so  far  as  it  comes  to  your  knowledge,  he  made  no 
promise  to  you  or  your  brother  that  he  would  ever  make  any 
special  provision  further  than  you  state  ?  " 

A.   "  No,  sir." 

Moreover,  on  her  cross-examination,  Eliza  Trent  effectually 
puts  to  rest  the  much  paraded  question  respecting  the  horse 
furnished  by  Mr.  Chappell  for  Ned  Trent  to  ride.  She  says 
the  horse  was  furnished  three  or  four  years  before  Mr.  Chap- 
pell's  death,  and  that  during  that  time  Ned  was  managing  the 
farm;  that  it  was  a  tolerably  large  farm,  1,200  acres  or  so; 
that  Ned  did  not  manage  all  of  it,  part  thereof  being  rented 
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out;  aud  that  after  Ned  became  manager  Mr.  Chappell  furnished 
him  a  horse. 

This  was  certainly  a  sensible  and  economical  arrangement 
on  Mr.  Chappell's  part,  which  enabled  his  overseer,  Ned  Trent, 
to  overlook  so  large  a  farm  with  greater  expedition  than  on 
foot,  and  thus  save  and  devote  to  actual  farm  work  much  valu- 
able time.  At  all  events,  this  explanation  by  Eliza  Trent  eftec- 
tually  precludes  all  idea  of  the  furnishing  the  horse  evinced  Mr. 
Chappell's  devotion  to  Ned  Trent,  and  aids  in  accounting  for 
this  strangely  unnatural,  unjust  and  unexplained  will. 

Again,  Mr.  Chappell  died  on  Saturday,  and  on  the  following 
Monday  his  brother,  the  appellant,  Josiah  Chappell,  in  company 
with  Mr.  Ingham,  arrived  at  his  dead  brother's  late  home  and 
remained  there  with  the  Trents  until  the  succeeding  Wednes- 
day morning.  And  it  is  an  uncontroverted  fact  that  Dr. 
Nelson,  when  the  pretended  will  was  executed,  sealed  it  in  an 
envelope,  handed  it  to  Eliza  Trent,  and  told  her  to  put  it  away 
or  take  care  of  it.  Eliza  Trent  says  she  saw  Mr.  Joe.  Chappell 
and  Mr.  Ingham  who  came  there  on  Monday  after  Mr. 
Chappell  died,  and  that  they  staid  until  Wednesday  morning. 
Being  then  asked  if  she  said  anything,  either  to  Mr.  Ingham 
or  Mr.  Joe.  Chappell  about  this  will,  she  answered  :  "I  do  not 
think  they  asked." 

Q.   "And  you  never  told  them  anything  about  it?" 

A.   "No,  sir." 

Q.  "They  were  there  until  the  Wednesday  morning?  You 
had  the  will?" 

A.  "Yes,  sir;  I  was  not  authorized  to  show  it;  the  paper 
was  sealed  in  an  envelope." 

Notwithstanding  this  very  singular  statement,  it  clearly  ap- 
pears from  the  testimony  of  C.  H.  Terrell,  one  of  the  8ubs3rib- 
ing  witnesses,  that  Ned  Trent  handed  him  the  will  not  later 
than  Tuesday  morning,  and  that  he  [Terrell]  took  it  with  him 
to  Lynchburg  that  day,  and  had  it  at  Maj.  Kirkpatrick's  office 
at  the  time  of  the  conference  with  him  before  referred  to.     It 
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follows,  therefore,  that,  whilst  Mr.  Joe  Chappell  was  at  the 
late  home  of  his  brother,  and  the  guest  of  the  Trents,  the 
sealed  envelope  was  broken  open  and  the  will  delivered  to  Xed 
Trent,  by  whom  it  was  in  turn  delivered  to  Terrell,  who  took 
it  with  him  to  Lynchburg;  and  in  that  time  Terrell  had  made 
at  least  one  copy  of  the  will,  which  he  handed  to  Mr.  Joe 
Chappell  on  his  return  from  Lynchburg  on  Tuesday  afternoon. 
And  yet  Eliza  Trent  attempts  to  excuse  herself  for  not  saying 
anything  to  Mr.  Ingham. and  Mr.  Josiah  Chappell  about  the 
will,  upon  the  grounds  (1)  that  she  was  not  authorized  to  show 
the  will;  and  (2)  that  the  will  was  sealed  in  an  envelope; 
when,  in  fact,  she  had  broken,  or  had  permitted  the  sealed  en- 
velope to  be  broken,  and  the  will  had  passed,  through  the 
hands  of  Ned  Trent,  into  the  custody  of  Terrell,  and  had  been 
used  by  him  as  before  stated.  It  is,  therefore,  not  true,  as 
stated  by  her,  that  she  had  the  will  during  the  stay  of  Mr. 
Ingram  and  Mr.  Joe  Chappell,  and  that  she  was  not  author- 
ized to  show  it,  because  it  was  in  a  sealed  envelope;  but  it  is 
true  that  it  was  handed  to  her  sealed  up,  with  directions  to  put 
it  away,  or  to  take  care  of  it ;  which  directions  she  disregarded 
by  breaking  it  open,  or  permitting  it  to  be  done,  and  the  will 
to  pass  into  hands  to  which  it  had  not  been  intrusted. 

Finally,  as  if  to  give  a  finishing  touch  to  this  class  of  testi- 
mony, resorted  to  for  the  purpose  of  showing  Mr.  Chappell's 
dislike  of  his  blood  kin,  his  love  and  affection  for  the  Trents, 
and  that  the  pretended  will  is  in  accordance  with  his  pre- 
viously expressed  intentions,  Mrs.  Overstreet,  a  sister  of  Ned 
and  Eliza  Trent,  a  sister-in-law  of  Crank  and  Terrell,  the  at- 
testing witnesses,  and  a  widow  living  with  said  Crank,  is  intro- 
duced, and,  in  answer  to  questions,  she,  under  very  peculiar 
circumstances,  makes  some  most  remarkable  disclosures. 

It  seems  from  her  statement  that  she  was  at  Mr.  Chappell's 
on  the  25th  day  of  March,  1890,  the  day  on  which  Ned  Trent 
was  married  to  the  daughter  of  one  Bartholomew  Graddy; 
that  Mr.  Chappell  wanted  a  button  sewed  on  his  pants  that  he 
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might  wear  them  the  next  day  when  Ned  was  to  bring  his 
bride  home,  and  that,  in  his  dilemma,  he  called  on  Mrs.  Over- 
street  to  do  him  the  service  of  sewing  on  the  button,  which 
she  did ;  and,  while  she  was  performing  this  service,  it  seems 
that  Mr.  Chappell,  a  remarkably  reticent  man,  both  in  respect 
to  his  own  afiairs  and  those  of  his  family,  completely  unbosomed 
himself  to  her.     She  was  asked  : 

"  What  were  the  relations  that  existed  between  Mr.  Chap- 
pell and  Mrs.  Trent  and  Ned  ?  " 

A.  '*  They  were  always  kind  of  aflfectionate  as  he  could  be, 
both  they  to  him  and  he  to  them." 

She  was  then  asked  this  question :  "  Did  you  ever  hear  Mr. 
Chappell  say  anything  about  his  feelings  towards  his  own  kin- 
dred?" 

A.  "  Yes,  sir ;  it  was  in  March  last  time  I  heard  him  speak 
of  it — the  March  before  he  died  in  June ;  he  brought  a  pair  of 
pants  to  me  and  asked  me  to  sew  a  button  on,  and  I  was  sew- 
ing, and  he  began  saying  how  bad  it  was  not  to  have  good 
clothes,  and  said  he  was  not  able  to  buy  them,  and  I  said,  '  Yes, 
Mr.  Chappell,  if  you  want  them,'  and  he  said, 'You  know 
how  much  money  I  have  lost  and  paying  Joe's  board.'  He 
says :  '  I  have  paid  the  last  cent  I  ever  intend  he  shall  have  ; 
they  have  threatened  to  carry  him  to  the  poorhouse,  and  he 
may  go  and  die  there.'  Those  were  the  words  of  Mr.  Chap- 
pell, and  he  looked  at  me  and  said :  '  You  think  it  is  harsh, 
but  if  you  had  a  brother  like  Joe,  and  he  treated  you  as  he 
has  treated  me,  you  would  not  blame  me ' ;  and  I  have  heard 
him  say  that  when  they  were  both  boys  he  treated  him  bad ; 
Mr.  Dick  Chappell  was  the  elderest." 

On  cross-examination  this  witness  was  asked : 

Q.  "  Did  he  tell  you  the  bad  treatment  his  brother  had  be- 
stowed on  him  ?  " 

A.  "  Not  that  day  ;  but  I  have  heard  him  tell  it  many  times 
that  Joe  beat  him,  when  he  was  young,  with  thi  tongs." 

This  story  is,  upon  its  face,  too  improbable  to  be  believed, 
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and  in  the  light  of  the  uncontradicted  evddence  of  Josiah 
Chappell  himself,  a  very  full  reference  to  which  has  already 
been  made,  the  whole  story  is  utterly  unworthy  of  credit 
From  the  statement  of  Josiah  Chappell,  which  bears  the  very 
impress  of  consistency  and  truth,  it  may  readily  be  seen  that 
his  life  and  actions  were  so  intimately  interwoven  with  the 
life  and  actions  of  his  elder  brother,  Richard  T.  Chappell,  that 
it  would  be  next  to  impossible  to  relate  the  history  of  the  life 
of  the  one  without  that  of  the  other.  In  their  early  boyhood 
they  were  put  at  a  boarding  school  together.  Later,  when 
their  father  had  died,  leaving  them  both  comfortable  fortunes, 
and  when  they  grew  to  manhood,  Richard,  the  elder,  went  to 
Bedford,  took  charge  of  his  estate  there,  and  lived  on  it,  hav- 
ing an  overseer  named  Oglesby.  The  younger  brother,  Josiah, 
remained  near  the  old  homestead,  in  Charlotte  county,  mar- 
ried into  the  Armistead  family,  and  formed  a  partnership  with 
a  Mr.  Fuqua  and  engaged  in  the  mercantile  business. 

Not  long  after  he  commenced  operating  his  estate  in  Bedford, 
Mr.  Richard  T.  Chappell  became  involved  in  a  difficulty  with 
his  said  overseer,  and  beat  him  so  severely  that  he  was  sued 
and  had  to  respond  in  damages  to  the  extent  of  $3,000.  This 
loss  so  prayed  upon  him  that  it  dethroned  his  intellect.  He 
abandoned  his  estate  in  Bedford,  returned  to  the  old  neighbor- 
hood in  Charlotte,  where  he  roamed  around,  night  and  day, 
threatening  violence  to  many  of  the  neighbors,  including  his 
own  aged  mother.  He  was  taken  in  hand  by  authority  of 
law,  and,  it  being  deemed  best  for  him,  and  his  estate  being 
ample,  he  was  sent  to  a  private  asylum  in  Philadelphia,  where 
he  remained  two  years  or  more,  and  then  made  his  escape  and 
returned  to  the  old  neighborhood  in  Charlotte  county,  but  still 
the  victim  of  his  severe  mental  malady,  and  still  breathing 
dire  threats  against  his  old  neighbors,  who,  feeling  insecure, 
desired  that  he  be  rearrested  and  sent  back  to  the  asylum. 
But  at  this  juncture  his  brother,  Josiah,  interceded  in  hb  be- 
half, proposed  to  take  charge  him,  put  him  in  his  store,  and 
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make  the  effort  to  restrain,  quiet  and  restore  him.  This 
arrangement  was  acceded  to,  and  it  worked  so  well  that  it  was 
not  very  long  before  Mr.  Chappell  was  so  far  restored  as  to 
dispel  all  apprehensions  of  danger  theretofore  entertained. 

During  the  confinement  of  Mr.  Chappell  in  the  asylum,  and 
afterwards,  as  long  as  his  malady  lasted,  his  brother,  Josiah, 
acted  as  his  committee,  and,  as  such,  made  his  regular  annual 
settlements,  there  not  being  an  intimation  that  he  did  not  in 
every  particular  faithfully  discharge  his  trust.  In  the  mean- 
while Fuqua,  the  j)artner  of  Josiah  Chappell  in  the  mercantile 
business,  failed  and  the  business  was  closed.  Josiah  Chappell 
then  gave  his  brother  Richard  a  home  under  his  own  roof, 
where  the  latter  remained  tor  a  number  of  years,  and  until 
long  after  he  had  recovered  from  his  mental  malady.  After  he 
had  so  recovered,  and  had  resumed  the  control  of  his  affairs,  he 
still  seemed  averse  to  returning  to  Bedford ;  and  he  urged  his 
brother,  Josiah,  to  continue  to  direct  the  management  of  his 
estate  in  Bedford,  which  the  latter  did  for  some  time,  and  there 
was  not  an  intimation  that  he  was  not  true  to  his  brother's  in- 
terest during  this  period.  During  this  period  Josiah  Chappell 
was  in  comfortable  circumstances,  and  was  extending  to  his 
older  brother  all  the  comfort  and  aid  suggested  by  duty  and 
brotherly  afffection.  But  Josiah  had  become  security  for  his 
friends,  his  partner  in  business  had  failed,  and  he  had  become 
embarrassed.  Then  came  the  civil  war,  the  destruction  of  his 
slave  property,  the  insolvency  of  his  friends  for  whom  he  was 
surety,  and  the  result  was  that,  after  the  war,  he  was  forced 
into  bankruptcy,  surrendered  everything  he  possessed,  and,  in 
his  old  age  and  feebleness,  he  was  left  to  shift  for  himself,  re- 
ceiving, for  a  few  years,  the  small  pittance  of  one  hundred 
dollars  per  year  from  his  brother  Richard  for  his  board  at  Mr. 
Elam's,  in  Charlotte.  Such  in  substance  are  the  facts  brought 
to  light  by  the  testimony  of  Josiah  Chappell ;  in  all  of  which 
we  can  but  see  the  dutiful  devotion  of  Josiah  to  his  older 
brother  during  the  period  of  his  affliction,  and  the  mutual  trust. 
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confidence  and  affection  between  the  two  brothers  until  the 
Trents  came  between  them. 

Moreover,  after  the  war,  and  after  Mr.  Chappell  returned  to 
his  estate  in  Bedford  and  employed  the  elder  Trent  as  his  over- 
seer, Josiah  Chappell,  then  poor  and  dependent,  did  not  have 
the  means  with  which  to  pay  horse  hire,  and  could  not  visit 
his  brother  in  Bedford  as  often  as  he  desired,  but  he  for  some 
years  managed  to  visit  him  frequently — sometimes  remaining 
a  few  days,  and  at  other  times  as  many  weeks.  During  these 
visits  he  worked  on  the  farm  as  if  he  had  been  a  common  hire- 
ling. He  cut  timber,  mauled  rails,  built  fences ;  he  worked  in 
the  crops,  looked  after  and  fed  the  stock,  cows,  &c.,  and  even 
cut  and  prepared  wood  for  the  Trents  to  cook  with.  If,  in  the 
least  particular,  the  facts  thus  disclosed  by  Josiah  Chappell  had 
been  untrue  it  was  easily  susceptible  of  proof;  but  no  effort  is 
made  to  disprove  any  statement  of  his,  and  his  statement  must 
be  taken  as  undeniable.  There  seems  to  have  been  a  system 
of  espionage  on  the  life,  habits,  and  conversations  of  Mr. 
Chappell.  Every  conversation  of  his,  whether  with  officers  of 
the  law  visiting  him  on  official  business,  casual  visitors,  and 
others,  except  his  real  neighbors,  is  overhauled  and  the  most 
trivial  things — "  trifles  light  as  air  " — ^are  raked  together  and 
thrust  into  the  record  as  evidence  that  Mr.  Chappell  disliked 
his  kin,  was  all  love  and  devotion  to  the  Trents,  and  that  the 
will  in  question  was  made  in  pursuance  of  a  long-cherished  de- 
sign on  the  part  of  Mr.  Chappell.  Upon  this  subject  counsel  for 
the  propounders  became  so  enthusiastic  as  to  lose  sight  of  the 
solid  facts  in  the  case,  and  say :  "  The  testator's  relations  and 
feelings  towards  the  Trents  by  one  unbroken  chain  of  testi- 
mony, in  which  there  is  no  dissenting  voice,  were  of  the  kind- 
est and  most  paternal  nature,  creditable  alike  to  both,  and  con- 
tinued from  father  to  son,  from  mother  to  daughter.  The 
neighbors  expected,  from  their  relations,  that  he  would  give 
the  Trents  his  estate.  Close  in  his  counsel,  reticent  about  his 
affairs,  as  he  always  was,  he  still  had  intimated  to  friends,  in 
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no  way  connected  with  the  Trents^  that  he  had  the  purpose  to 
provide  for  them.  He  told  John  L.  Oglesby  vaguely,  that  he 
meant  to  provide  for  old  Mr.  Trent.  He  told  Wm.  P.  Burks 
that  Ned  would  get  a  considerable  part  of  his  estate.  He  cau- 
tioned both  to  keep  quiet  about  it,  which  was  well.  He  told 
Mr.  Trent  on  his  death-bed  that  Mrs.  Trent  and  Eliza  should 
never  want  for  anything.  He  said  when  Eliza  was  grieving 
for  her  mother's  loss  that  he  would  take  care  of  her.  He  inti- 
mated to  Terrell,  Edward  Trent's  brother-in-law,  when  he 
found  the  young  man  wished  to  strike  out  for  himself,  that  it 
would  be  the  best  for  him  qot  to  go." 

These  conclusions  of  counsel  are  not,  in  most  material  re- 
spects, sustained  by  the  real  facts.  We  fail  to  discover  in  the 
record  any  evidence  whatever  that  seriously  tends  to  show  that 
Mr.  Chappell's  neighbors,  or  any  one  of  them,  ever  for  a  mo- 
ment expected  Mr.  Chappell  to  give  his  estate  to  the  Trents. 
None  of  them  say  so.  Ned  Trent  himself  certainly  expected 
nothing  of  the  kind;  for,  in  his  statement  of  the  conversation 
between  Mr.  Chappell  and  himself  just  before  Dr.  Nelson  was 
sent  for  to  tix  the  matter,  he  says  that  Mr.  Chappell  proposed 
to  make  some  provision  for  him  and  Eliza — not  to  give  them 
his  entire  estate — and,  as  already  shown,  when  Dr.  Nelson  ar- 
rived and  made  known  the  object  of  his  visit,  Mr.  Chappell 
was  utterly  unconscious  of  the  alleged  conversation  between 
him  and  Ned  Trent  so  short  a  time  before. 

Dr.  Nelson  expected  nothing  of  the  kind ;  for  he  opened 
his  interview  with  Mr.  Chappell  by  sayinji^:  "  I  came  over  to 
see  you  about  making  some  provision  for  the  Trents,"  and  re- 
ceiving no  response,  he  then  proposed  a  deed  conveying  them 
a  portion  of  his  estate,  and  still  getting  no  response,  he  then 
proposed  assigning  to  them  one  of  his  certificates  of  deposit, 
to  which  Mr.  Chappell  is  said  to  have  responded,  "I  think 
not";  and  then  followed  Dr.  Nelson's  proposition  in  respect 
to  the  will,  which,  as  already  shown,  was  the  will,  not  of  Mr. 
Chappell,  but  of  Dr.  Nelson  disposing  of  Mr.  Chappell's  estate. 
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The  only  neighbor  of  Mr.  Chappell  who  intimates  anything 
of  the  kind,  is  Terrell,  one  of  the  subscribing  witnesses,  whose 
statement,  in  substance,  is  that  he  would  not  have  been  sur- 
prised at  any  time  at  Mr.  Chappell  making  a  will  in  fkvor  of 
Ned  and  Eliza;  but  Terrell  admits  that  he  never  heard  Mr. 
Chappell  intimate  any  intention  to  make  any  such  will,  or  any 
will  whatever.  As  to  Mr.  Chappell's  reply  to  the  inquisitive 
suggestion  of  Mr.  William  P.  Burks,  and  the  remark  made  by 
Mr.  Chappell  to  Terrell  when  Ned  Trent  had  determined  to 
leave  Mr.  Chappell  and  strike  out  for  himself,  they  are  too  ut- 
terly insignificant  to  require  further  comment. 

Again,  counsel  say :  "  He  "  (Mr.  Chappell)  "  said  when  Eliza 
was  grieving  for  her  mother's  loss,  that  he  would  take  care  of 
her."  Such  is  not  the  statement  of  Eliza  Trent  herself.  In 
answer  to  the  question  :  "  Did  Mr.  Chappell  ever  in  his  life- 
time make  any  promises  that  he  was  going  to  provide  for  you 
or  your  brother  by  will  ?"  she  answered :  "  When  my  mother 
died  I  was  disturbed;  all  he  said  was  that  we  need  never 
suffer." 

It  is  doubtless  true,  as  claimed  by  counsel  for  the  propoundo.rs, 
that  Mr.  Chappell  was  urged,  during  the  lifetime  of  old  Mr. 
Trent,  to  make  some  provision  for  him,  and  it  may  be  true  that 
he  intimated  a  purpose,  as  to  John  L.  Oglesby,  to  make  some 
provision  for  the  old  man  ;  but  what  possible  relevancy  or  in- 
fluence can  all  that  have  to  the  one  question  of  prime  import- 
ance in  the  present  case,  which  is,  was  the  will  in  question  the 
offspring  of  the  free  and  unrestrained  volition  of  the  alleged 
testator?  In  other  words,  was  Richard  T.  Chappell,  at  the 
time  of  its  procurement,  a  free  and  capable  testator? 

Again,  in  their  over  wrought  zeal,  counsel  say:  "  Add  to  all 
this  that  it  is  shown  by  an  absolutely  unanimous  array,  that 
the  domestic  intercourse,  the  personal  relations,  the  kindness, 
service,  and  duty  in  sickness  and  in  health,  were  those  which 
obtain  between  a  grand-father,  or  father,  and  good  and  dutiful 
children,  every  way  worthy  of  his  love,"  Ac.     All  this  is  but 
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a  splendid  exags;eration,  unsupported  by  the  real  facts  of  the 
case,  and  having  no  existence  save  in  the  heated  imagination 
of  the  advbcate.  Mr.  Chappell,  as  was  well  said  by  one  or 
more  witnesses,  had  little,  if  any,  love  for  anything  except  his 
money  or  property.  Notwithstanding  all  the  gush  of  witnesses 
about  his  love  and  affection  for  the  Trents,  and  especially  Ned 
and  Eliza,  Mr.  Chappell,  so  far  as  shown  by  the  record,  never 
gave  to  any  one  of  them  a  single  copper's  worth  of  anything. 
He  was  a  man  of  ample  fortune,  but,  even  in  his  last  sickness 
he  did  not  furnish  Eliza  Trent  the  least  help  in  performing  the 
coarse  and  heavy  drudgery  of  her  house  work;  nor  did  he  fur- 
nish any  such  help  at  any  time  after  the  death  of  Eliza's 
mother.  Where  there  is  such  love  and  devotion  as  that  attri- 
buted to  Mr.  Chappell,  it  is  sure  to  be  demonstrated  in  some 
substantial  way.  Ned  Trent  was  simply  Mr.  Chappell's  over- 
seer. He  superintended  the.  work  on  the  farm  and  worked 
thereon  as  a  common  laborer.  The  relations  between  Mr. 
Chappell  and  him  were  those  of  employer  and  employee,  or 
more  strictly  speaking,  that  of  principal  and  agent,  or  master 
and  servant,  nothing  more,  nothing  less.  Eliza  Trent,  on  the 
death  of  her  mother,  succeeded  to  the  duties  and  obligations 
of  housekeeper.  She  did,  unaided,  the  milking,  cooking, 
washing  and  other  drudgery  incident  to  housekeeping.  Such 
were  the  social  and  domestic  relations  existing  between  Mr. 
Chappell  on  the  one  hand,  and  Ned  and  Eliza  Trent  on  the 
other,  and  the  effort  on  the  part  of  the  latter  to  change  or  ele- 
vate, by  comparison,  the  relations  thus  existing  to  those  of  a 
fond  grand-father,  or  father,  and  loving,  dutiful  children,  is  not 
warranted  by  the  facts,  and  is  simply  absurd. 

Again,  the  record  contains  much  evidence  clearly  evincing 
that  neither  Dr.  Nelson  nor  Crank  and  Terrell,  the  attesting 
witnesses,  believed  the  paper  in  question  to  be  valid  as  the  last 
will  and  testament  of  Richard  T.  Chappell.  This  is  shown  (1) 
by  their  efforts  to  conceal  the  existence  of  the  alleged  will;  (2) 
by  declarations  to  the  effect  that  there  was  no  will ;  and  (3)  by 
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their  consulting  counsel  in  order  to  determine  whether  or  not 
the  paper  should  be  offered  for  probate. 

On  the  day  previous  to  Mr.  Chappell's  death,  Thomas  Crank 
and  Terrell  were  sitting  under  the  shade  trees  in  front  of  Mr. 
ChappelVs  house,  when  Crank  asked  Terrell  if  Mr.  Chappell 
had  done  anything  with  his  property,  had  made  a  will,  or  any- 
thing of  that  sort,  and  Crank  says  that  Terrell's  reply  was, 
"  Not  that  anybody  here  knows."  On  his  cross-examination, 
Terrell's  attention  was  called  to  this  conversation.  At  first  he 
disclaimed  seeing  Crank  on  that  occasion,  but  when  asked  the 
question,  "  Don't  you  remember  you  and  he  sitting  under  the 
trees  in  the  yard  on  Friday,  the  day  before  he  (Mr.  Chappell) 
died,  and  that  he  asked  you  whether  Mr.  Chappell  had  dune 
anything  with  his  property  ?  " 

A.  '*Xo,  sir;  I  remember  he  asked  me  the  question  indi- 
rectly, but  I  think  it  was  on  Sunday,  the  day  on  which  Mr. 
Chappell  lay  a  corpse ;  we  were  sitting  under  the  trees,  and 
Mr.  Crank  said  to  me, '  I  wonder  if  he  had  done  anything  with 
his  property,'  or  something  to  that  amount.  I  do  not  know 
that  I  can  recollect  the  words, 4ind  I  replied,  *If  he  had  he 
kept  it  mighty  quiet,'  and  changed  the  conversation." 

Q.  '*  Did  not  you  say  if  he  had  done  it,  nobody  knew  any- 
thing about  it  ?  " 

A.  No,  sir,  I  did  not.  He  asked  me  indirectly  and  I  an- 
swered him  evasively." 

Q.  "  Why  did  not  you  tell  him  the  truth  ?  " 

A.  "  I  had  not  been  authorized  to  tell  people  he  had  made  a 
will,  and  did  not  want  to  be  a  busy-body.  I  tried  to  tell  him 
as  politely  as  I  could.     I  did  not  care  to  talk." 

Q.  "  What  did  you  tell  him  ?" 

A.  "  If  he  had,  he  kept  it  mighty  quiet." 

Q.  "  After  Mr.  Chappell  was  dead  and  gone-,  why  should  you 
be  so  reticent  about  it  and  so  particular  ?  " 

A.  "  Because  I  did  not  care  to  publish  it.  I  thought  it  was 
for  the  court  to  publish  a  will." 
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Q.  "You  wanted  to  keep  it  until  you  gave  it  to  the  court?" 
A.  "  Until  somebody  asked  questions  who  had  some  right." 
It  seems,  however,  that  Terrell  had  no  such  scruples  when 
he  obtained  possession  of  the  paper,  took  it  to  Lynchburg,  and 
exhibited  it  in  Major  Kirkpatrick's  office,  and  afterwards  de- 
livered a  copy  of  it  to  Mr.  Josiah  Cbappell.  But  Terrell  says 
his  answer  to  Thomas  Crank's  question  as  to  what  disposition, 
if  any,  Mr.  Chappell  had  made  of  his  property,  was,  "If  he 
had,  he  kept  it  mighty  quiet,"  while  Crank  says  his  answer 
was,  "Not  that  anybody  here  knows."  It  is  not  which  is  cor- 
rect, the  difference  being  as  to  phraseology  merely;  and 
whether  the  one  or  the  other  be  correct,  the  meaning  is  the  same, 
and  could  only  have  been  intended  to  convey  the  idea  that  Mr. 
Chappell  had  made  no  will ;  and  yet  the  paper  in  question  had 
been  executed  on  the  preceding  Tuesday,  and  Terrell  was  one 
of  the  subscribing  witnesses. 

Again:  Terrell  says  Crank's  question  was  indirect  and  his 
answer  was  evasive.  We  fail  to  discover  anything  of  the 
kind.  The  question  was  a  plain,  direct  inquiry  as  to  whethi-r 
Mr.  Chappell  had  made  a  will  disposing  of  his  property,  and  the 
answer,  to  the  effect  that  there  was  no  will,  was  equally  plain 
and  direct. 

On  the  Monday  or  Tuesday  after  the  Mr.  Chappell's  death, 
Terrell  was  passing  the  house  of  Joshua  Rucker,  an  old  neigh- 
bor and  friend  of  Mr.  Chappell,  when  Rucker  hailed  Terrell, 
and,  after  the  usual  salutations,  asked  him  if  Mr.  Chappell  had 
left  a  will,  and  that  Terrell  replied,  "No,  if  he  has,  Dr.  Nelson 
knows  all  about  it."  And  Mr.  Rucker  states  that  he  commu- 
nicated to  Dr.  Nelson  what  Terrell  had  told  him,  and  that  he 
asked  Dr.  Nelson  if  Mr.  Chappell  had  left  a  will,  and  that  Dr. 
Nelson's  reply  was  that  Mr.  Chappell  had  made  no  will,  and 
the  property  would  go  to  his  brother  and  two  half  sisters. 
Mr.  Terrell  admits  that  Mr.  Rucker  asked  him  the  question  as 
above  stated,  but  attempts  to  modify  the  effect  of  his  answer 
by  stating  that  his  response  was,  "If  he  did,  I  reckon  Dr.  Nel- 
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son  knows  all  about  it."  Here  again  the  difference  is  merely 
as  to  phraseology,  the  evident  intention  being  to  create  the 
impression  that  there  was  no  will ;  nor  can  the  answer  be  dif- 
ferently interpreted. 

It  will  be  remembered  that  the  paper  in  question  was  exe- 
cuted on  Tuesday  and  that  Mr.  Chappell  died  on  the  following 
Saturday;  that  one  of  the  attesting  witnesses,  Crank,  had  been 
with  Mr.  Chappell  from  about  9  o'clock  of  that  day  and  re- 
mained there  until  the  alleged  will  was  executed,  when  he 
went  home  and  did  not  again  see  Mr.  Chappell  during  the 
remaining  four  days  of  his  life;  that  Terrell,  the  other  attest- 
ing witness,  who  says  his  presence  on  that  occasion  was  purely 
accidental,  though  it  was  shown  that  he  was  there  by  reason 
of  his  solicitude  about  Mr.  Chappell's  will — we  say  that  he 
(Terrell)  remained  at  Mr.  ChappelPs  until  late  that  evening, 
when  he  went  home.  On  Wednesday  morning,  the  day  after 
the  execution  of  the  paper  in  question,  Terrell  was  passing 
along  the  road  from  his  house  to  Mr.  Chappell's.  Mr.  Dibrell 
Oglesby,  with  Hnnnibal  Walker,  a  colored  man,  and  others, 
were  in  a  field  by  or  near  the  road  along  which  Terrell  was 
that  morning  passing,  engaged  in  working  tobacco. 

On  his  cross-examination,  Terrell's  attention  was  called  to 
the  occasion,  and  he  was  asked :  **  Mr.  Terrell,  do  you  remem- 
ber on  the  day  after  this  will  was  written,  or  the  next  day  be- 
tween the  time  that  the  will  was  written  and  Mr.  Chappell's 
death,  that  you,  in  passing  Mr.  Dibrell  Oglesby's,  and  when 
they  were  in  the  grounds  at  work,  they  hailed  you  and  had  a 
conversation  with  you  in  regard  to  Mr.  Chappell  ?  " 

A.  "  I  do  not;  I  have  no  remembrance  of  it  whatever,  and 
I  do  not  believe  that  they  ever  mentioned  the  subject  to  me." 

Q.  "  Do  you  not  remember  having  a  conversation  there  with 
Dibrell  Oglesby  in  the  presence  of  a  colored  man  by  name  of 
Hannibal  Walkei-?" 

A.   ''No,  sir;  I  do  not." 

Q.   "  Do  you  not  remember  that  Mr.  Oglesby  asked  you  how 
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Mr.  Chappell  was,  and  that  you  told  him  that  you  had  been 
there  the  evening  before — as  I  understand  it,  the  evening  the 
will  was  written ;  this  was  on  Wednesday  that  you  had  been 
there  the  evening  before,  and  that  he  was  as  low  as  a  man 
could  be,  and  that  he  did  not  know  you  or  anybody  else,  and 
was  out  of  his  mind,  or  did  not  have  any  mind,  and  that  you 
would  not  be  surprised  to  find  him  dead  that  day  ? " 

A.   *'  I  never  made  any  such  statement  to  Mr.  Oglesby." 

The  witness  evidently  anticipated  what  was  coming,  and 
bruskly  answered  that  he  had  never  had  any  conversation  with 
t?iem  on  the  subject,  before  anybody's  name,  except  that  of  Mr. 
Oglesby,  had  been  mentioned,  and  before  the  subject  of  in- 
quiry had  been  disclosed.  But  be  this  as  it  may,  Dibrell 
Oglesby  and  Hannibal  Walker  both  swear  positively  as  fol- 
lows : 

Dibrell  Oglesby :  *' Yes,  sir;  Mr.  Terrell  was  passing;  I  was 
out  in  the  tobacco  ground  myself,  and  three  other  persons; 
Hannibal  Walker  and  we  were  working  tobacco,  and  Hannibal 
called  my  attention  to  Mr.  Terrell  passing  by,  and  I  hollered 
to  him  and  told  him  '  Good  morning.'  I  asked  him  how  was 
Mr.  Chappell  the  last  time  he  saw  him;  he  says,  *  I  left  Mr. 
Chappell's  house  last  night  about  dark,  and  he  was  just  as  low 
as  he  could  be;  I  would  not  be  surprised  to  find  him  dead 
when  I  get  there.'  I  said, '  Did  Mr.  Chappell  know  anybody? ' 
and  he  said,  '  No,  he  did  not  know  anybody,  and  had  not 
known  anybody  for  several  days.'  I  said  I  was  thinking  of 
going  down  to  see  the  old  gentleman,  but  if  he  does  not  know 
anybody,  it  is  hardly  worth  while.  I  locate  that  this  was  on 
Wednesday,  because  oh  Thursday  Albert  Fowler  went  for  a 
preacher,  but  did  not  get  one,  and  I  repeated  the  conversation 
in  the  field  where  they  were  all  at  work  that  <lay,  and  that  was 
the  Thursday  before  he  died  Saturday.  He  told  me  he  had  left 
there  the  evening  before;  that  was  Tuesday." 

Hannabal  Walker:  *'Mr.  Terrell  was  passing,  and  I  called 
his  [Mr.  Oglesby's]  attention,  and  they  passed  good  morning. 
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and  Mr.  Oglesby  said,  *  when  was  the  last  time  yoa  was  over 
there/  [at  Mr.  Chappell's],  and  he  said,  *I  left  there  last  nic^ht 
about  dark,  aud  Mr.  Chappell  was  just  as  low  as  a  man  conid 
be;'  and  Mr.  Oglesby  asked  him  if  he  knew  anyone,  and  he 
said  no,  that  he  had  not  known  anyone  for  several  days;  Mr. 
Oglesby  said,  '  I  was  thinking  of  going  over  to  see  the  old  man, 
but  it  he  does  not  know  anyone  it  is  no  use  going; '  that  con- 
versation occurred  on  Wednesday,  and  Mr.  Chappell  died  on 
the  following  Saturday." 

This  testimony  is  in  perfect  accord  with  that  of  several  other 
witnesses,  all  of  whom  state  positively  that  Mr.  Chappell,  for 
some  eight  or  ten  days  prior  to  his  death,  was  incapable  of 
transacting  any  business.  But  Terrell  denies  outright  having 
had  the  conversation  with  Dibrell  Oglesby,  testified  to  by  him 
and  Hannibal  Watkins,  and  they  and  the  others,  under  the 
statutory  rule,  §3484,  Code  1887,  must  be  pushed  to  the  wall 
with  the  stigma  of  discredit  necessarily  affixed  to  them.  Surely 
it  is  an  unjust  and  oppressive  rule  that  puts  it  in  the  power 
of  any  court  or  jury  to  sanction  such  a  result.  But  such  is  the 
prescribed  rule,  and  this  court  must  enforce  it  by  disregarding 
all  these  disinterested  witnesses  introduced  by  the  contestants, 
the  appellants,  and  giving  full  faith  and  credit  to  the  state- 
ments of  Terrell,  who  could  but  feel  a  deep  interest  in  the 
cause  of  the  beneficiaries,  Ned  and  Eliza  Trent,  his  brother- 
in-law  and  sister-in-law. 

Counsel  for  the  propounders,  in  their  printed  argument, 
give  a  numerical  statement  of  the  witnesses  introduced  by  the 
defendants  in  the  issue,  the  appellants  here,  and  also  a  brief, 
though  very  imperfect,  summary  of  their  testimony.  It  is  a 
singular  fact  that  in  referring  to  Dibrell  Oglesby  and  Hannibal 
Walker,  whose  very  important  statements  are  above  set  out  at 
large,  summarily  disposes  of  them  as  follows:  '*  5th.  Dibrell 
Oglesby  saw  him  (Mr.  Chappell)  once,  in  the  daytime,  the 
week  before  the  will  was  made ;  gives  no  opinion."  "  6th.  Han- 
nibal Walker,  a  negro,  called  to  contradict  Mr.  C.  H.  Terrell." 
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This  mode  of  treating  these  witnesses  is  not  fair.  Their 
statements  speak  for  themselves,  though  lost  to  the  cause,  and 
their  statements  are  sustained  by  an  overwhelming  array  of 
the  true  neighbors  and  friends  of  Mr.  Chappell,  in  no  way  con- 
nected with  him  or  with  the  Trent  family,  and  without  any 
interest  that  could  even  tempt  them  to  misrepresent  the  facts. 
However,  in  the  cross-examination  of  Hannibal  Walker  an 
incident  occurred  which  is  worthy  of  notice.  Counsel  for  the 
propounders  seemed  rather  disposed  to  scout  as  unseemly  pre- 
sumption the  interest  manifested  by  this  humble  colored  man 
in  the  health  and  well-being  of  Mr.  Chappell,  and  he  was 
asked  this  question  : 

"  You  were  particularly  anxious  to  find  out  how  Mr.  Chap- 
pell was  ?     Were  you  a  friend  of  his  ?  " 

A.  "  My  mother  belonged  to  him  and  I  was  raised  there, 
and  every  time  he  saw  me  he  seemed  to  appreciate  me." 

There  is  in  this  answer  that  touch  of  true  manhood  and  sen- 
sibility which  every  honorable  man  admires  as  a  priceless 
jewel,  whether  its  possessor  be  a  white  man  or  a  black  man ; 
and  it  carried  with  it  a  gentle  but  telling  rebuke,  of  which 
counsel  seem  not  to  have  been  insensible,  for  that  style  of  ex- 
amination was  at  once  abandoned. 

Now,  as  to  Dr.  Nelson  again.  On  his  cross-examination  he 
was  asked : 

'*  Did  not  Mr.  Coftee  ask  you  after  this  will  had  been  made, 
in  the  afternoon  at  the  postoflSce,  if  Mr.  Chappell  had  made  a 
will,  and  did  you  not  reply  he  had  not ;  moreover,  Mr.  Chap- 
pell had  not  been  in  a  condition  to  make  a  will  for  eight  or 
ten  days?" 

A.  "  Mr.  Coffee  asked  me  a  question  and  I  answered  it 
evasively,  neither  aflSrniing  or  denying  there  was  a  will,  and 
Mr.  Coffee  does  not  assert  that.  I  am  very  positive  I  never 
said  that  Mr.  Chappell  had  not  been  in  a  condition  for  eight 
or  ten  days  to  make  a  will." 
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Q.  "  Did  not  you  ride  from  the  postoffice  for  some  distance 
with  Mr.  Morris  H.  Dinwiddie  ?  " 

A.   *^  Yes,  sir." 

Q.  And  did  you  not,  during  this  conversation  with  Coffee, 
and  in  the  conversation  with  Mr.  Dinwiddie,  remark  to  him 
that  Coffee  was  mighty  interested  about  Mr.  Chappell's  will  ?  " 

A.    "  I  did,  sir,  because  he  had  repeatedly  asked  about  it." 

Q.  "  And  did  not  you  tell  Mr.  Dinwiddie  that  Mr.  Chappell 
had  no  will  to  make  ?  " 

A.  ^'  I  did  not;  and  if  he  asserts  that,  he  asserts  what  is  an 
untruth." 

Q.  "  And  if  he  wanted  to  give  Miss  Trent  or  Ned  Trent 
anything  he  could  have  given  them  one  of  the  certificates  of 
deposit?" 

A.  "  I  did  not ;  I  never  said  anything  to  him ;  I  wish  to 
state  what  occurred  at  the  postoffice ;  I  came  to  the  postoffice 
and  some  one  aaked  me  (which  Mr.  Coftee  had  asked  me  on 
several  occasions)  some  question  bearing  on  Mr.  Ohappeirs 
making  a  will,  and  I  was  a  little  tired  of  it,  and  thought  it  a 
piece  of  impertinence  anyway,  because  I  thought  it  was  not 
right  to  disclose  the  contents  of  the  will  until  it  was  offered  for 
probate,  and  he  asked  the  question  (or  some  other  person  by 
the  store)  had  Mr.  Chappell  made  a  will ;  deeming  it  an  im- 
pertinent inquiry,  I  answered  evasively,  neither  affirming  or 
denying:  *  Do  you  suppose,  I  having  been  Mr.  Chappell's 
friend  and  physician  for  thirty  years,  he  could  have  made  a 
will  without  my  knowing  it?'  simply  evasive,  that  was  my 
purpose,  and  was  my  only  purpose  as  my  memory  serves ;  Mr. 
Coffee  made  himself  oMcious  in  regard  to  Mr.  Chappell's 
will." 

Such  is  Dr.  Nelson's  statement  as  to  whether  there  was  a 
will.  He  admits  that  his  answer  to  the  question  was :  "  Do 
you  suppose,  I  having  been  Mr.  Chappell's  friend  and  physi- 
cian for  thirty  years,  he  could  have  made  a  will  without  my 
knowing  it?"     But  he  seeks  to  break  the  force  of  what  he 
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thus  admits  bj  saying  he  deemed  the  question  "  impertinent, 
and  that  his  answer  was  simply  evasive,  neither  affirming  or 
denying  the  existence  of  a  will."  This  will  not  do.  The 
question  put  to  him  was  a  plain,  direct,  and  most  natural  one, 
and  his  answer  was  equally  direct,  clearly  importing  that  there 
was  no  will,  nor  is  it  conceivable  that  the  answer  was  intended 
to  convey  any  other  idea.  lie  says  he  didn't  think  it  right  to 
disclose  the  contents  of  the  will  until  it  was  offered  for  pro- 
bate. Very  well.  But  the  question  put  to  him  did  not  seek 
the  contents  of  the  will,  but  only  to  ascertain  whether  there 
was  a  will.  There  was  no  necessity  for  evasion.  He  could, 
with  the  utmost  propriety,  have  answered,  "There  is  a  will, 
but  I  do  not  feel  authorized  to  make  known  its  contents  until 
it  is  offered  for  probate.^'  This  would  have  silenced  inquiry, 
and  all  would  have  abided  such  an  answer.  But  be  this  as  it 
may,  both  Mr.  Dinwiddie  and  Mr.  Coffee  concur  in  saying  that 
in  answer  to  Mr.  Coffee's  question.  Dr.  Nelson  said :  "  Henry, 
Mr.  Chappell  has  made  no  will  that  I  know  of;  I  being  his 
friend  and  physician  for  thirty  years ;  if  he  hed  done  so  I  would 
have  known  something  of  it,  and  moreover,  he  had  not  been 
in  a  condition  to  make  a  will  for  eight  or  ten  days." 

Marshall  Crank,  a  witness  for  the  propounders,  who  heard 
the  conversation  between  Mr.  Coffee  and  Dr.  Nelson,  fully  cor- 
roborates the  statements  of  Mr.  Dinwiddie  and  Mr.  Coffee,  ex- 
cept that  he  does  not  remember  that  Dr.  Nelson  said  that  Mr. 
Chappell  had  not  been  in  a  condition  for  eight  or  ten  days  to 
make  a  will.  He  does  say,  however,  that  Dr.  Nelson  did  sa}' : 
"  Henry,  Mr.  Chappell  has  made  no  will;  if  he  had,  I  being 
his  physician  and  friend  and  neighbor  for  the  last  thirty  years, 
would  have  known  it."  Dr.  Nelson,  however,  denies  saying 
there  was  no  will,  and  denies  saying  that  Mr.  Chappell  had 
not  been  in  a  condition  for  eight  or  ten  days  to  make  a  will. 
The  result  is  that  to  this  extent  the  testimony  of  these  wit- 
nesses must,  under  the  arbitrary  application  by  the  jury,  of  the 
rule  above  referred  to,  be  rejected  as  unworthy  of  belief 
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But,  take  Dr.  Nelson's  own  admission  that  he  did  say,  "  do 
you  suppose,  I  having  been  Mr.  Chappell's  friend  and  physi- 
cian for  thirty  years,  he  could  have  made  a  will  without  my 
knowing  it,"  and  it  is  enough.  Its  plain  meaning  is  that  Mr. 
Chappell  had  made  no  will,  and  all  effort  to  explain  away  this 
palpable  meaning  is  simply  idle.  On  Sunday,  the  day  Mr. 
Chappell  was  hurried,  and  when  returning  from  the  grave  to 
the  house,  a  witness  asked  Dr.  Nelson  who  would  get  Mr. 
Chappell's  property,  and  the  reply  was  that  his  brother  and  two 
half  sisters  would  get  it.  A  very  short  time  thereafter  we 
find  Dr.  Nelson  and  Mr.  Terrill  conferring  together  under  the 
shade  trees  about  the  old  Chappell  house.  In  that  consulta- 
tion, Dr.  Nelson  suggested  the  importance  of  a  full  conference 
betwen  himself,  the  beneficiaries — Ned  and  Eliza  Trent — and 
Crank  and  Terrill,  the  attesting  witness,  when  Terrill  proposed 
that  the  conference,  the  admitted  object  of  which  was  to  deter- 
mine what  course  should  be  taken  with  respect  to  the  will,  and 
whether  it  should  or  not  be  offered  for  probate,  be  held  at  his 
house,  and  it  was  accordingly  held  there.  When  these  facts, 
showing  a  pre-arranged  purpose  to  conceal  the  existence  of  the 
will,  are  taken  in  connection  with  the  fiicts  immediately  atten- 
dent  upon  the  execution  of  the  pretended  will,  it  is  a  matter  of 
profound  surprise  that  the  jury  should  have  found  a  verdict  in 
favor  of  the  pretended  will.  That  the  jury  did  so  find  can 
only  be  accounted  for  upon  the  theory  that  they  were  mislead 
by  the  action  of  the  court  in  refusing  certain  instructions  asked 
for  by  the  defendants  in  the  issue,  and  in  giving  in  lieu  thereof 
certain  other  instructions  asked  for  by  the  plaintiffs  in  the 
issue. 

The  instructions  have  already  been  set  out  in  the  statement 
of  the  case  and  they  need  not  be  repeated.  In  fact,  they  need 
only  be  considered  in  a  general  way,  so  as  to  indicate  in  what 
respects  they  were  misleading  and,  therefore,  erroneous. 

I.  The  defendants  in  the  issue  asked  for  two  instructions, 
designated  respectively  as  ''C"  and  "D";  to  both  of  which 
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the  plaintiffs  in  the  issue  objected  and  offered  in  lieu  thereof 
instructions  6  and  7 ;  and  the  court  sustained  the  objection  of 
the  plaintiffs  in  the  issue  and  gave  said  instructions  6  and  7 ; 
and  thereupon  the  defendants  in  the  issue  moved  the  court  to 
give  as  a  substitute  for  said  instruction  the  instruction  "  E  " 
offered  bj-  them ;  but  the  court  overruled  the  motion  and  re- 
fused to  give  said  instruction  "  E  "  in  lieu  of  said  instruction 
**6".  The  action  of  the  court  in  these  respects  constitutes  the 
subject  of  bill  of  exceptions  No.  1,  taken  by  the  defendants  in 
the  issue. 

The  first  instruction  ("  C  ")  asked  for  by  the  defendants  in  the 
issue,  asserts  the  simple  and  undeniable  proposition  that  **  un- 
due influence  is  any  means  employed  upon  and  with  the  testa- 
tor by  which,  under  the  circumstances  and  conditions  by  which 
the  testator  was  surrounded,  he  could  not  well  resist,  and  which 
controlled  his  volition  and  induced  him  to  do  what  otherwise 
would  not  have  been  done." 

If  the  controlling  question  in  the  case  had  been  whether  or 
not  the  will  in  question  had  been  obtained  by  "  undue  influ- 
ence," then  this  instruction  would  have  been  absolutely  with- 
out fault;  and  inasmuch  as  the  bill  charges  both  want  of  tes- 
tamentary capacity  and  ''  undue  influence,"  and  the  instruction 
being  addressed  to  the  latter  subject,  it  should  have  been  given 
as  asked. 

n.  The  second  instruction  ("  D  ")  says :  "  When  an  old 
man  eighty-five  years  old,  of  greatly  impaired  health  and  en- 
feebled mind,  away  from  his  next  of  kin  and  in  the  custody  of 
persons  of  no  kin,  is  induced  to  make  a  will  giving  to  such 
persons  his  entire  estate,  the  law  requires  that  such  persons 
must  clearly  prove  that  the  will  was  the  free  and  voluntary 
act  of  the  testator  and  an  intelligent  expression  of  his  wishes 
respecting  the  disposition  of  his  property." 

This  instruction  accurately  describes  the  situation  and  sur- 
roundings of  the  testator,  at  the  time  of  the  execution  of  the 
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pretended  will;  it  correctly  states  the  law,  and  should  also 
have  been  given  as  asked. 

Instruction  "6,"  given  at  the  instance  of  the  plaintiffs  in  the 
issue  in  lieu  of  instruction  *'  C"  asked  for  by  the  defendants  in 
the  issue,  contains  four  propositions,  in  which  there  is  much 
laid  down  as  law,  which  is  frequently  found  in  adjudged  cases 
as  well  as  in  the  books  of  text  writers,  but  which  is  not  strictly 
applicable  to  the  circumstances  of  the  case  in  hand.  For  in- 
stance, the  first  of  these  four  propositions  is  that  what  is  undue 
influence  such  as  to  overcome  the  will  or  control  the  judgment 
of  the  testator,  is  a  question  that  largely  depends  upon  the 
circumstances  of  each  case,  chief  of  which  are  the  dispositions 
contained  in  the  will,  the  situation  of  the  testator  and  his  men- 
tal and  physical  condition  at  the  time  the  will  was  made. 

This  language,  to  the  average  juror,  is  but  a  glittering  gen- 
erality tending  rather  to  confuse  than  to  aid  a  jury  in  the  in- 
vestigation of  the  particular  case  in  hand.  The  language  is 
intended  simply  to  announce  the  universally  admitted  fact 
that  no  general  rule,  applicable  alike  to  all  cases,  can  be  for- 
mulated. 

The  second  proposition  is  that,  "  influence  to  vitiate  an  act 
must  amount  to  force  and  coercion;  obstructing  free  agency; 
it  must  not  be  the  influence  of  affection  and  attachment ;  it 
must  not  be  the  mere  desire  of  gratifying  the  wishes  of  another, 
that  might  be  a  very  strong  ground  in  support  of  the  testa- 
mentary act." 

Under  the  peculiar  circumstances  of  this  case,  the  language 
"  influence  to  vitiate  an  act  must  amount  to  force  and  coercion," 
is  inappropriate  and  calculated  to  mislead.  Undue  influence 
is  often  defined  in  the  books  as  that  degree  of  influence  which 
amounts  to  force  and  coercion,  but  more  frequently,  or  cer- 
tainly with  greater  accuracy,  as  that  degree  of  influence  which 
destroys  free  agency.  "Coerce,"  says  Webster,  "had  at  first 
only  the  negative  sense  of  chocking  or  restraining  by  force ; 
as,  to  coerce  subjects  within  the  bounds  of  law.     It  has  now 
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gained  a  positive  sense,  viz.,  that  of  driving  a  person  into  the 
performance  of  some  act  which  is  required  of  him  by  another; 
as,  to  coerce  compliance  with  the  conditions  of  a  contract;  to 
coerce  obedience.  In  this  sense  (which  is  now  the  prevailing 
one),  coerce  differs  but  little  from  compel^  and  yet  there  is  a  dis- 
tinction between  them.  Coercion  is  usually  accomplished  by 
indirect  means,  as  by  the  operation  of  law  or  the  force  of  cir- 
cumstances. Threats  and  intimidation  are  very  often  resorted 
to.     Physical  force  is  more  rarely  employed." 

The  word  coerce,  to  the  ordinary  mind  not  trained  to  nice  dis- 
tinctions, naturally  carries  with  it  the  idea  of  physical  force  or 
threats  of  personal  violence.  Now,  in  the  present  case,  it  is 
not  pretended  that  any  physical  force  was  applied,  or  any  threats 
of  violence  resorted  to.  Then  how  natural  it  was  for  the  jury, 
when  told  that  "  influence  to  vitiate  an  act  must  amount  to  force 
and  coercion,"  that  inasmuch  as  there  was  in  this  case  no  ap- 
plication of  actual  physical  force,  and  no  threats  of  personal 
violence,  therefore  the  will  in  question  is  the  spontaneous  off- 
spring of  a  sound  and  disposing  mind  and  memory,  and  is, 
therefore,  the  true  last  will  of  the  alleged  testator.  It  is,  to 
say  the  least,  most  likely  that  the  jury  took  this  view  of  the 
subject  and  were  thus  erroneously  led  to  a  verdict  in  favor  of 
the  will. 

The  third  proposition  contained  in  this  instruction  (6)  is,  that 
"  there  must  be  proof  that  the  act  was  obtained  by  this  coercion, 
by  importunity  that  could  not  be  resisted;  that  it  was  done 
merely  for  the  sake  of  peace,  so  that  the  motive  was  tanta- 
mount to  force  or  fear." 

The  first  part  of  this  proposition,  that  "  there  must  be  proof 
that  the  act  was  obtained  by  this  coercion,  that  is,  there  must  be 
proof  that  the  influence  exacted  amounted  to  force  and  coercion, 
as  asserted  in  the  preceding  proposition,  simply  intensifies  the 
objectionable  feature  set  forth  in  said  preceding  or  second  pro- 
position. The  language  employed  in  the  latter  part  of  this  third 
proposition  in  respect  to  importunity  that  could  not  be  resisted 
Vol.  xc — 117 
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and  that  the  act  was  doue  merely  for  the  sake  of  peace,  &c, 
when  taken  in  connection  with  the  antecedent  language  in  re- 
spect to  proof  of  coercion,  is  ambiguous,  and  is,  moreover,  ob- 
noxious to  the  objection  that  it  leaves  out  of  view  the  first 
and  all-important  question  of  testamentary  capacity,  and  as- 
sumes that  the  will  is  valid  unless  it  be  shown  to  have  been 
procured  by  importunity  that  could  not  be  resisted,  or  was 
made  merely  tor  the  sake  of  peace.  In  other  words,  it  is  as- 
sumed, in  effect,  that  the  alleged  testator  was  possessed  of  the 
requisite  mental  capacity  to  enable  him  to  make  a  valid  will,  and 
upon  that  unwarranted  assumption  the  argument  is  shrewdly 
suggested  to  the  jury,  that  unless  it  be  shown  that  the  will  was 
the  result  of  importunities  that  could  not  be  resisted,  or  was 
made  purely  for  the  sake  of  peace,  then  the  paper  in  question 
must  be  upheld  as  the  true  last  will  and  testament  of  Richard 
T.  Chappell. 

The  fourth  and  last  proposition  contained  in  said  instruction 
"  6  "  is  as  follows  : 

"  On  the  other  hand,  where  the  provisions  of  a  will  accord 
with  the  affections  and  previous  declarations  of  the  testator, 
and  are  such  as  might  have  been  justly  expected,  these  are 
facts  tending  to  prove  both  testamentary  capacity  and  freedom 
of  action." 

This  proposition  is  open  to  the  same  objection  as  that  con- 
sidered in  discussing  the  preceding,  or  third,  proposition.  It 
is,  in  effect,  an  argument  in  support  of  the  theory  attempted 
to  be  set  up  by  the  plaintiffs  in  the  issue,  to  wit:  that  the  will 
in  question  was  not  only  a  righteous  and  natural  one,  but  the 
only  one  that  could  be  made  in  conformity  with  Mr.  Chappell's 
affections  and  previous  declarations^  and  such  as  might  not  only 
have  been  justly  expected,  but  was  expected  by  all  of  Mr. 
Chappell's  friends  and  neighbors.  The  proposition  itself  is 
based  upon  the  erroneous  assumption  that  the  so-called  will 
was  made  in  pursuance  of  the  alleged  testator's  affection  tor 
the  Trents  and  in  accordance  with  his  premous  declarations. 
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Thi8  view  has  been  already  met  and  refuted.  Mr.  Chappell'd 
alleged  aftection  for  the  Trents  is  but  a  myth.  No  previous 
declarations  of  his,  tending  in  the  least  to  indicate  any  purpose 
on  his  part  to  make  any  such  will,  or  any  will  whatever,  are 
proved.  On  the  contrary,  all  his  previous  declarations  were  to 
the  eftect  that  "  the  law  makes  the  best  will,"  or  "  the  law 
makes  a  good  enough  will  for  me."  Nor  is  it  proved  that  any 
neighbor  or  friend  of  Mr.  Chappell  expected  him  to  make  any 
such  will.  The  direction  contained  in  this  proposition  should 
not  have  been  given  to  the  jury.  What  is  here  said  applies 
equally  to  instruction  ''  7,"  given  by  the  court  at  the  instance 
of  the  plaintiffs  in  the  issue,  in  lieu  of  instruction  "D,"  asked 
for  by  the  defendants  in  the  issue. 

The  defendants  in  the  issue  asked  the  court  to  give  instruc- 
tion "  E  "  as  a  substitute  for  said  instruction  "  6,"  given  by  the 
court  at  the  instance  of  the  plaintitts  in  the  issue  and  in  lieu 
of  instruction  "  C,'  asked  for  by  the  defendants  in  the  issue. 
This  instruction  ("  E  ")  is  so  badly  punctuated  as  to  somewhat 
mar  and  obscure  its  meaning,  and  is  in  one  respect  elliptical — 
it  being  obvious  from  the  context  that  in  the  third  sentence 
thereof,  after  the  words  "  discretion  or  wish,"  the  words  "  is 
overborne "  are  omitted  and  should  be  inserted  in  order  to 
make  the  meaning  clear.  So  understanding  the  instruction 
and  correcting  it  in  the  respects  mentioned,  it  is  as  follows: 

"The  court  instructs  the  jury  that  to  make  a  good  will  a 
man  must  be  a  free  agent,  but  all  influences  are  not  unlawful; 
appeals  to  the  affections  or  ties  of  kindred,  to  gratitude  for 
past  services,  or  pity  for  future  destitution,  or  the  like,  are  all 
legitimate,  and  may  be  fairly  urged  on  a  testator.  On  the 
other  hand,  pressure  of  whatever  character,  if  so  exerted  as 
to  overpower  the  volition  without  convincing  the  judgment,  is 
a  species  of  restraint  under  which  no  valid  will  can  be  made. 
Importunity  which  the  testator  has  not  the  will  or  strength  to 
resist,  and  to  which  he  yields  for  peace  and  quiet,  if  carried  to 
a  degree  in  which  the  testator's  judgment,  discretion,  or  wish 
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is  overborne,  will  constitute  undue  influence,  though  no  force 
is  used  or  threatened.  In  other  words,  his  will  must  be  the 
offspring  of  his  own  volition,  and  not  the  record  of  the  wishes 
and  desires  of  some  one  else;  and  in  considering  whether  the 
testator's  free  volition  had  been  overborne  or  controlled,  the 
jury  must  consider  his  age,  his  physical  and  mental  condition, 
and  all  the  circumstances  surrounding  the  testator." 

This  instruction,  like  all  the  others  embraced  in  the  bill  of 
exceptions  now  under  consideration,  is  addressed  to  the  ques- 
tion of  undue  influence.  It  is  clear  and  unambiguous  in  ex- 
pression, and,  as  respects  the  question  of  undue  influence,  it 
states  the  law  with  unquestionable  accuracy,  and  it  should  have 
been  given.  We  are,  therefore,  clearly  of  opinion  that  the 
court  below  erred  in  rejecting  said  instructions  C,  D,  and  E, 
and  in  giving  said  instructions  6  and  7. 

The  defendants  in  tfie  issue  also  asked  the  court  to  instruct 
the  jury  as  follows : 

*'  The  court  instructs  the  jury  that  no  will  is  valid  unless  in 
writing  and  signed  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  direction,  in  such  manner  as  to  make 
it  manifest  that  the  name  is  intended  as  a  signature,  and  more- 
over, unless  it  be  wholly  written  by  the  testator,  the  signature 
must  be  made  or  the  will  acknowledged  by  him  in  the  pres- 
ence of  at  least  two  competent  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  subscribe  the  will  in  the  pres- 
ence of  the  testator." 

This  instruction  is  in  pursuance  of  the  statute,  and  should 
have  been  given  in  the  form  in  which  it  was  presented ;  but 
the  plaintiffs  in  the  issue  objected,  and  moved  the  court  to  add 
thereto  the  following : 

"  If  a  will  has  been  signed  by  some  other  person  in  the  pre- 
sence of  the  testator,  and  by  his  direction,  it  is  not  required 
that  such  direction  be  in  any  particular  form.  It  may  be  by 
the  spontaneous  direction  of  the  testator,  or  by  the  suggestion 
of  a  third  person  accepted  and  adopted  by  the  testator."     There 
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was  no  possible  necessity  for,  nor  propriety  in,  making  this 
addition.  The  statute  covers  the  whole  ground,  and  the  in- 
struction as  asked  for  is  in  the  language  of  the  statute.  The 
addition  in  question  was  manifestly  calculated  to  serve  as  an 
argument  to  enforce  the  theory  of  the  plaintiff's  in  the  issue 
before  referred  to.  The  court  below  erred  in  giving  it.  This 
disposes  of  the  second  bill  of  exception  of  the  defendants  in 
the  issue.  The  subject  of  the  third  and  last  bill  of  exceptions 
taken  by  the  defendants  in  the  issue,  is  the  action  of  the  court 
overruling  this  motion  to  set  aside  the  verdict  of  the  jury, 
upon  the  ground  that  the  same  was  contrary  to  the  law  and 
the  evidence.  From  what  has  already  been  said,  it  follows 
that  the  court  below  erred  in  this  respect  also. 

The  case  necessarily  turns  upon  the  question  whether  the 
testator,  at  the  time  of  the  execution  of  the  paper  in  question, 
was  possessed  of  a  sound  and  disposing  mind  and  memory.  It 
is  a  singular  fact  in  this  case,  where  all  the  material  circum- 
stances so  conclusively  show  the  want  of  testamentary  capacity, 
that  that  subject  is  practically  ignored  in  all  the  instructions 
given  by  the  court.  Upon  this  subject  the  jury  should  have 
been  instructed  in  clear,  strong,  and  unambiguous  terms,  that 
it  must  appear,  by  clear  and  convincing  evidence,  that  the  tes- 
tator, at  the  time  of  the  execution  of  the  paper,  retained  suffi- 
cient active  mind  and  memory  to  enable  him  to  collect  and  ar- 
range in  his  mind,  without  prompting  by  others^  the  particulars 
or  elements  of  the  business  to  be  transacted,  and  to  hold  them 
,in  his  mind  a  sufficient  length  oi  time  to  perceive  at  least  their 
obvious  relations  to  each  other,  and  to  be  able  to  form  some 
rational  judgment  in  relation  to  them ;  and  that,  if  he  was  un- 
able to  do  this  without  prompting,  he  was  incompetent  to  make 
a  valid  will.  As  was  said  by  Chancellor  Walworth,  in  Clarke 
V.  Fisher^  supra:  "The  general  principles  in  relation  to  the 
capacity  of  a  person  to  make  a  will  are  well  understood.  He 
must  be  of  sound  and  discerning  mind  and  memory,  so  as  to 
be  capable  of  making  a  testamentary  disposition  of  his  prop- 
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erty  with  sense  and  judgment  in  reference  to  the  situation  and 
amount  of  such  property,  and  to  the  relative  claims  of  difter- 
ent  persons  who  are  or  might  be  the  objects  of  his  bounty." 
So,  in  JDare  v.  Jackson,  supra,  in  charging  the  jury  it  was  said: 
"That  a  disposing  mind  and  memory  is  a  mind  and  memory 
which  has  the  capacity  of  collecting,  discerning,  and  feeling 

the  relations,  connections,  and  obligations  of  family  and  blood." 

*     *     * 

That  Mr.  Chappell  did  not,  in  the  light  of  the  controlling 
facts  in  this  case,  have  a  mind  and  memory  capable  of  per- 
forming such  functions  is  too  clear  to  admit  of  doubt.  It  may 
be  stated  as  an  undeniable  fact  that  there  is  not  the  slightest 
evidence  that  the  idea  of  making  any  such  will  as  that  in  ques- 
tion ever,  for  one  moment,  had  a  lodgment  in  the  mind  of 
Mr.  Chappell.  The  whole  scheme  was  conceived  in  the  mind 
of  Dr.  N'elson,  and  was  carried  through  by  him  without  any 
intelligent  consciousness  or  participation  on  the  part  of  Mr. 
Chappell.  Dr.  Nelson  swears  positively  that  the  will  was  made 
at  his  suggestion,  in  every  particular,  and  that  there  was  an 
entire  absence  of  spontaneity  on  the  part  of  Mr.  Chappell. 
Moreover,  Dr.  Xelson  had  doubts — well  founded  and  insur- 
mountable doubts — as  to  Mr.  Chappell's  capacity  to  make  a 
valid  will.  It  is,  then,  perfectly  clear  that  the  alleged  will  is 
solely  the  result  of  Dr.  Nelson's  prompting,  without  any  intel- 
ligent participation  on  the  part  of  Mr.  Chappell,  and  is,  there- 
fore, invalid  and  void. 

Much  is  said  in  argument  in  vindication  of  Mr.  Chappell's. 
assent  to  Dr.  Nelson's  suggestions.  It  is  undoubtedly  true 
that  a  testator  may  adopt  and  act  upon  the  suggestions  of  a 
third  person ;  but  this  pre-supposes  a  testator  possessed  of  a 
sound  and  disposing  mind  and  memory,  and  has  no  applica- 
tion to  a  case  like  this,  in  which  the  requisite  testamentary 
capacity  is  not  proved  to  exist.  When  a  free  and  capable  tes- 
tator adopts  and  acts  upon  the  suggestions  of  a  third  person, 
it  is  just  the  same  as  if  the  suggestions  had  originated  in  his 
own  mind.     Much  is  also  said  in  vindication  of  the  formal 
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execution  of  the  paper.  It  is  true  that  the  two  subscribing 
witnesses,  with  Dr.  Nelson  and  Mr.  Chappell,  were  present  to- 
gether at  the  death-bed  scene  when  the  paper  in  question  was 
executed;  that  the  subscribing  witnesses  attested  the  paper 
right  in  front  of  him,  and,  as  they  say,  Mr.  Chappell  was  look- 
ing straight  at  them.  But  it  is  equally  true  that,  when  they 
were  called  in  to  attest  the  paper,  Mr.  Chappell  did  not  even 
extend  to  them  the  ordinary  greeting,  when  he  had  not  seen 
one  of  them  (Terrell)  for  some  two  days.  Mr.  Chappell  ut- 
tered not  even  a  word  to  them,  nor  they  to  him.  He  did  not 
request  them  to  attest  his  will,  nor  did  either  of  them  ask  if 
he  desired  them  to  do  so.  They  simply  stood  by  and  acqui- 
esced in  the  pantomimic  display  being  conducted  by  Dr.  Nel- 
son. This  was  not  'presence  in  the  true  sense.  The  word 
presence^  as  used  in  the  statute,  means  conscious  presence.  Bald- 
tvin  V.  Baldwin's  ex^  or  y^c,  81  Va.,  405;  Tucker  v.  Sandige^  Cur  a- 
tor,  85  Va.,  546.  They  were  present  and  alive  to  what  was 
going  on  ;  but  how  was  it  with  Mr.  Chappell  ?  He  was  there, 
a  dying  man,  and  still  breathing  and  living;  but,  in  the  liglit 
of  all  that  transpired  at  the  execution  of  this  pretended  will, 
he  was  no  longer  possessed  of  the  essential  element  of  intelli- 
gent consciousness,  without  which  there  could  be  no  valid  will. 
After  the  most  careful  investigation  and  study  of  the  whole 
record,  and  giving  to  the  appellees  the  full  benefit  of  the  rule 
in  respect  to  demurrers  to  evidence,  we  are  forced  to  the  con- 
clusion that  the  paper  in  question  is  not,  in  the  light  of  the 
facts  and  circumstances  disclosed  by  the  record,  the  true  last 
will  of  the  alleged  testator,  Richard  T.  Chappell.  We  are, 
therefore,  of  opinion  to  reverse  and  annul  the  judgment  and 
decree  of  the  court  below,  to  set  aside  the  verdict  of  the  jury, 
and  to  remand  the  cause  to  said  circuit  court  for  a  new  trial 
of  said  issue  in  accordance  with  the  views  expressed  in  this 
opinion. 

Lewis,  P.,  and  Hinton,  J.,  dissented. 

Judgment  and  decree  reversed. 
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Farinholt  v.  Luckhard.* 
February  23d,  1886. 

Constitution — Construction — Laboring  man.— Clause  2,  section  1,  article  XI, 
of  the  constitution  of  Virginia  declares  that  the  homestead  exemption 
of  a  debtor  shall  not  extend  to  any  execution,  order,  or  other  procea 
issued  on  any  demand  for  services  rendered  by  a  laboring  person  or  a 
mechanic :  heldj  a  mail  carrier  is  a  laboring  person  in  the  sense  of  the 
constitution. 

Appeal  frora  decree  of  circuit  court  of county,  ren- 
dered   ,  188-,  in  a  chancery  cause  wherein  D.  A.  Farin- 
holt was  complainant  and  Hardin  A.  Luckhard  was  defendant. 
The  decree  being  adverse  to  the  complainant,  he  appealed. 
Opinion  states  the  case. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  alleges  that  the  plaintiif,  J).  A.  Farin- 
holt, in  August,  1875,  entered  into  a  contract  with  one  Hardin 
A.  Luckhard  for  the  purpose  of  transporting  the  United  States 
mail  from  West  Point  to  Gloucester  Courthouse.  That  by  this 
contract  Luckhard  obligated  himself  to  assign  and  transfer  all 
orders  and  warrants  that  he  should  receive  to  the  plaintiff.  It 
charges  that  Luckhard,  in  violation  of  his  contract,  had  as- 
signed one  of  said  warrants  to  H.  R.  Pollard  to  secure  the  sum 
of  965y  but  that  there  was  a  balance  of  $73  remaining  in  the 
hands  of  the  assignee  to  which  the  plaintiff  was  entitled,  and 
that  Luckhard  is  indebted  to  the  plaintiff  in  an  amount  much 

*  Ordered  to  be  I'eported  in  90  Va. 
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larger  than  the  amount  now  in  the  hands  of  said  Pollard.  It  then 
charges  that  Luckhard  is  insolvent ;  and  asks  that  the  assignee, 
Pollard,  may  be  enjoined  and  restrained  from  paying  over  and 
the  said  Luckhard  may  be  enjoined  from  collecting  the  said 
balance  until  a  common  law  suit,  which  then  pending,  for  the 
recovery  of  damages  under  said  contract,  could  be  determined. 
The  injunction  was  awarded,  but  on  the  hearing  of  the  cause, 
the  court  "  deciding  that  the  claim  of  homestead  asserted  in 
the  answer  (of  the  defendant  Luckhard)  embraces  the  $73,*' 
dissolved  the  injunction  and  dismissed  the  bill. 

The  plaintiff  assets  that  he  is  a  "laboring  man  "  within  the 
meaning  of  these  words  as  used  in  article  XI,  §  1,  of  the  con- 
stitution of  Virginia,  and  insists  that  Luckhard's  claim  to  this 
balance,  as  a  part  of  his  homestead  exemption,  cannot  be  sus- 
tained as  against  the  claim  of  the  plaintiff  thereto, ''  for  ser- 
vices rendered  as  a  laboring  person";  and  this  is  the  single 
question  to  be  determined,  and  it  depends  upon  the  construc- 
tion which  must  be  given  to  the  phrase  "laboring  man." 

Bouvier  defines  "laborer"  as  "a  servant  in  husbandry  or 
manufacture,  not  living  intra  mcztiia^^  and  no  doubt  this  was  the 
original  technical  meaning  of  the  word.  It  was  usually  applied  to 
those  employed  in  toilsome  out-door  work  as  distinguished  from 
domestic  servants.  But  this  was  not  the  exact  sense  in  which 
the  words  "laboring  person"  are  used  in  the  constitution. 
"A  constitution,"  says  Allen,  J.,  in  a  noted  case,  "is  an  instru- 
ment of  government,  made  and  adopted  by  the  people  for 
practical  purposes  connected  with  the  common  business  and 
wants  of  human  life.  For  this  reason  pre-eminently,  every 
word  in  it  should  be  expounded  in  its  plain,  obvious,  common 
sense."  The  PeopU  v.  Cent  B.  R.  Co.,  24  X.  Y.,  486;  Gibbons 
v.  Ogderiy  9  Wheat,  188.  This  rule  has  a  direct  application  to 
this  case.  It  would  be  difficult,  if  not  impracticable,  to  give 
any  general  definition  of  the  words  "laboring  man"  which 
would  at  once  include  all  the  cases  falling  within  the  words 
and  exclude  those  falling  without.     And  I  shall  not  attempt  to 
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do  8o.     But  we  think  it  safe  to  say  that  the  word  "laborer," 
when  used  in  its  ordinary  and  usual  acceptation,  carries  with 
it  the  idea  of  actual  phj'sical  and  manual  exertion  or  toil,  and 
is  used  to  denote  that  class  of  persons  who  literally  earn  their 
bread  by  the  sweat  of  their  brows,  and  who  perform  with  their 
own  hands,  at  the  cost  of  considerable  physical  labor,  the  con- 
tracts made  with  their  employers.     It  is  in  this  sense  that  the 
words  "laboring  man"  were  used  in  the  constitution.     The 
framers  of  that  instrument,  in  giving  to  a  large  class  of  peo- 
ple a  homestead  exemprion,  clearly  designed  that  it  should 
not  alFect  that  class  of  persons  who  were  dependent  upon  their 
own  manual  labor  for  the  support  of  themselves  and  their 
families,  and  whose  necessity  for  the  prompt  and  certain  pay- 
ment of  their  wnges  they  regarded  as  paramount  even  to  the 
claims  of  the  debtor  to  a  homestead. 

Assuming  then  that  the  words  "  laboring  man  "  were  used 
in  the  sense  indicated  above,  it  seems  to  us  clear  that  the  plain- 
tiff must  be  regarded  as  a  laboring  man  within  the  meaning 
of  these  words  as. used  in  the  clause  of  the  constitution  under 
review.  This  case  is  analogous  to  the  drayman  who  hauls  the 
goods  of  the  merchant  along  the  streets  of  the  city,  perhaps 
with  his  own  wagon  and  horses,  or  to  the  ploughman  who 
habitually,  and  perhaps  with  his  own  team,  is  accustomed  to 
break  up  the  lands  of  his  wealthy  neighbors.  The  mail  car- 
rier in  this  case  is  clearly  a  laboring  man.  Few  employments 
could  be  more  arduous  than  the  one  in  which  he  was  engaged, 
and  the  mere  circumstance  that  he  happened  to  own  the  horse 
and  vehicle  used  by  him  in  carrying  the  mail,  cannot  deprive 
him  of  the  character  of  laborer. 

I  am,  therefore,  of  opinion  that  the  circuit  court  of  King  Wil- 
liam county  erred  in  dissolving  the  injunction  and  dismissing 
the  bill ;  its  decree  must  therefore  be  reversed  and  the  injunc- 
tion must  be  reinstated  to  await  the  determination  of  the  action 
at  law. 

Decree  reversed. 
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ADMINISTRATOR.     (See  Personal  Repreaentaiives. ) 

ADVERSE  POSSESSION. 

1.  Railroad  company's  right  of  way  to  land  conveyed  to  it  under  agree- 

ment with  grantor  that  he  might  use  any  portion  of  it  not  needed 
by  the  company,  he  to  yield  possession  whenever  it  should  be 
needed  by  the  company,  is  not  aflfected  by  its  being  unenclosed,  va- 
cant of  buildings,  or  unoccupied  at  any  time.  King  v.  Railroad 
Co.,  210. 

2.  Married  uomen. — It  appearing  that  the  four  children  held  jointly, 

adversary  possession  of  the  land  until  1843,  when  the  fourth  child 
was  under  the  disability  of  coverture  and  remained  such  till  after 
1881 :  held,  there  could  be  no  adversary  possession  against  her  in 
favor  of  her  co-tenants  during  her  coverture.  Buford  v.  North 
Roanoke  L,  &  L,  418. 

ALIMONY. 

1.  Rule. — The  general  rule  is  that  the  husband's  income  is  the  fund  from 

which  allowance  for  alimony  is  allowed.     Heninger  v.  Heninger,  271. 

2.  Education  of  children. — Where  husband's  estate  consists  of  unim- 

proved land,  the  net  income  of  which  is  not  clearly  shown :  held, 
that  a  decree  which  requires  the  husband  to  provide  for  his  wife  and 
five  infant  children  a  permanent  home  and  $1,000  a  year  for  alimony 
and  the  support  and  education  of  the  children,  will  not  be  aflSrmed, 
though  the  jurisdiction  of  the  court  to  provide  for  the  education  of 
the  children  is  unquestionable.     Idem. 

APPEAL. 

1.  Record — Judgment. — A  writ  of  error  will  not  lie  where  the  record  does 

not  show  the  judgment  of  the  trial  court,  but  merely  recites  that 
judgment  was  entered.     Readme  Case,  168. 

2.  Decree  of  sale. — Decree  for  sale  of  land  in  partition  suit,  though  inter- 

locutory, is  appealable  under  Code,  ?  3454,  as  it  requires  change  of 
title  and  possession,  especially  where  it  settles  the  principles  of  the 
cause.    Stevens  v.  McCormick,  735. 
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APPELLATE  COURT. 

1.  Objections  too  late. — In  the  appellant  court,  objection  cannot  be  made 

for  the  first  time  that  a  person  served  on  the  jury  without  being 
selected  by  the  court  or  summoned  by  the  sheriff.    Short^s  Ca»e,  96. 

2.  Question  unanswered. — Assignment  of  error  in  refusing  to  allow  a  wit- 

ness to  answer  a  certain  question  is  unavailable  in  the  iq>peUate 
court  where  the  record  does  not  show  what  the  answer  would  have 
been.     Taylor's  CasCy  109. 

3.  Jurisdictional  amount. — Where  suit  in  chancery  is  brought  to  enforce 

upon  land  a  judgment  for  more  than  $500,  and  the  defendant  pleads 
set-offs,  which  being  allowed,  the  decree  against  the  defendant  is 
for  less  than  that  sum,  this  court  has  not  jurisdiction  of  the  defend- 
ant's appeal  from  the  decree.     Kendrick  v.  Spotts  d*  Gibson,  148. 

4.  Jurisdiction — Decree. — A  recital  in  a  decree  that  all  the  defendants 

had  been  duly  summoned,  is  conclusive  on  appeal  in  the  absence 
from  the  record  of  anything  to  the  contrary.     Moore  v.  Green,  181. 

5.  Record — Review. — As  the  clerk  can  add  nothing  to  the  record,  agreed 

facts  copied  by  him  in  the  record  and  certified  as  the  facte,  whereon 
the  judgment  rested,  cannot  be  considered  here  and  the  case  cannot  be 
reviewed  in  the  absence  of  a  bill  of  exceptions  to  the  supposed  errore 
of  the  trial  court.    Johnson  v.  Norton  Land  d:  Improvement  Co.,  267. 

6.  DeposUions. — Nor  is  a  deposition  a  part  of  the  record  in  the  absence 

of  a  bill  of  exceptions,  though  copied  in  the  transcript  and  certified 
by  the  trial  court  and  clerk.     Idem. 

7.  Error — Faxits  not  certified. — Where  neither  the  evidence  nor  the  £Eu;t6 

are  certified,  this  court  cannot  review  a  judgment  setting  aside  a 
verdict  and  awarding  a  venire  de  novo.     MaUory  v.  Taylor,  348. 

8.  Jurisdiction. — Where  claim  of  each  appellant  is  less,  though  the  ag- 

gregate be  more,  than  $500,  no  appeal  lies,  unless  the  questions  as 
to  all  are  the  same,  and  they  have  been  consolidated.  Craig  v. 
Williams,  500. 

9.  Appellate  practice — Bills  of  exception. — Where  no  formal  bills  of  ex- 

ception appear  from  the  record  to  have  been  filed  to  any  ruling 
which  was  made  prior  to  the  rendition  of  the  verdict,  held,  all  ex- 
ceptions, or  points  saved,  during  the  trial,  must  be  considered  as 
having  been  abandoned.     Whalen's  Case,  544. 

10.  Appellate  practice — Inferences —  Verdict. — Where  record  shows  no  con- 

flict in  the  evidence  (or  question  as  to  the  credibility  of  witnesses), 
this  court  has  the  same  opportunity  to  draw  correct  conclusions 
from  the  facts  as  the  trial  court  and  the  jury  jKJssessed.  Sirode  v. 
Clement,  533. 

11.  Commissioner's  report — When  not  disturbed. — A  question  of  feet  deter- 

mined by  commissioner  upon  contradictory  evidence,  and  approved 
by  lower  court,  cannot  be  disturbed  on  appeal,  unless  the  error  be 
palpable.     Magarity  v.  Succop's  Adm*r,  561. 
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APPELLATE  COVRT— Continued. 

12.  Jurisdiction — Coupons, — This  court  hath  jurisdiction  on  appeal,  of  an 

action  necessarily  involving  the  validity  of  coupons  cut  from  bonds 
issued  under  Acts  March  30,  1871,  and  March  28,  1879,  relating  to 
the  funding  and  payment  of  the  public  debt,  and  offered  in  pay- 
ment of  taxes,  although  less  than  the  jurisdictional  minimum  is  in- 
volved, as  the  validity  of  those  acts  is  brought  in  question.  Com- 
monwealth  v.  McCullough^  597. 

13.  Mandamus — Jurisdiction — Answer. — Code,  section  3094,  providing  that 

a  writ  of  mandamus  shall  issue  and  be  tried  at  the  place  of  session 
of  this  court  at  which  writs  of  error  to  such  court  are  to  be  tried, 
held^  controlling  as  to  the  place  where  the  jurisdiction  in  the  present 
case  is  to  be  exercised.    HotchHss  v.  GraUaUy  Judge,  642. 

14.  New  trial — BiU  of  Exceptions. — Where  neither  the  facts  nor  the  evi- 

dence is  certified  in  the  record,  this  court  cannot  review  a  decision 
of  the  trial  court  overruling  a  motion  for  a  new  trial.  Brown^s  Case, 
671. 

15.  Exceptions — Review. — Where   trial   court   refuses  plaintiff  leave   to 

amend  his  declaration,  and  no  exceptions  to  the  rulings  are  taken 
before  verdict,  this  court  will  not  review  such  action  of  the  trial 
court.     Uibson  v.  Beveridge,  6^)6. 

16.  Decision — Conclusiveness. — Whatever  is  contained  in  the  record  on  an 

appeal  is  supposed  to  have  been  passed  upon,  and  whatever  is 
passed  upon  here,  and  whatever  might  have  been  passed  upon,  in 
consideration  of  the  record,  is  concluded  and  settled,  and  cannot  be 
reopened  by  the  lower  court.     Krise  v.  Ryan,  711. 

17.  Objections  too  late. — In  action  on  notes  for  price  of  said  wagons,  where 

breach  of  the  said  warranty  is  pleaded  under  Code,  J  3299,  field,  too 
late  to  object  in  this  court  for  first  time  that  the  wagons  were  war- 
ranted as  "farm  wagons*'  and  were  used  for  other  purposes.  Mil- 
biirn  Wagon  Co.,  v.  Nisewamer,  714. 

18.  Evidence — Bills  of  exceptions. — In  determining  questions  of  admissi- 

bility of  evidence,  this  court  cannot  look  outside  of  the  bills  of  ex- 
ception taken  to  its  exclusion.     Lake  v.  Tyree,  719. 

19.  Appellate  practice — Demurrer  to  eridence. — This  court  will  consider  an 

assignment  of  error  in  the  court  below  overniling  motion  for  a  new 
trial  in  the  light  of  a  demurrer  to  evidence,  when  not  the  facts  but 
the  evidence  is  certified.    Smithes  Case,  759. 

20.  Too  late. — Where  for  the  first  time  the  point  is  raised  in  this  court 

that  a  promise  in  the  note  to  pay,  in  case  of  a  suit,  five  per  cent  col- 
lection fees  and  fifty  dollars  attorney's  fee,  is  an  unenforceable  pen- 
alty within  the  ruling  of  Birey  v.  Pearre,  89  Va.,  113;  Held:  Too 
late  now  to  raise  the  point.     Ronald  v.  Bank  of  Princeton,  813. 

21.  Destruction  of  negotiability. — Conceding  that  such  a  promise  might  de- 

stroy the  negotiability  of  the  note,  yet  the  averment  that  the  note 
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APPELLATE  COURT— Continued. 

waa  delivered  for  the  sole  purpose  of  being  discounted,  not  having 
been  proved :  held^  such  concession  would  avail  the  appellants 
nothing.     Idem, 

ASSESSMENTS. 

Joint  stock  company — Defences — Subscriber — Transferee. — Though  in 
suit  to  collect  assessmenta  to  corporate  stock  from  subscriber,  he  may 
set  up  under  Code,  ?  3299,  the  defences  of  failure  of  consideration, 
fraud  in  the  procurement  of  the  contract,  or  any  other  matter  which 
would  entitle  him  to  relief  in  equity,  yet,  hM,  those  defences  are 
personal  to  him,  and  do  not  pass  to  the  transferee  of  the  stocks. 
Lewis  V.  BerryvUle  Land  and  Improvement  Co.,  693. 

ASSIGNEE  AND  ASSIGNEE. 

L  Judgments. — Judgment  not  docketed  in  county  wherein  land  of  the 
debtor  lies,  and  is  si'ld  under  decree  in  partition,  does  not,  upon 
being  docketed  in  said  county,  become  a  lien  upon  bonds  for  the 
purchase-money  in  hands  of  assignee  who  has  no  notice  of  the  judg- 
ment, though  no  title  to  the  land  was  retained,  and  those  bonds 
being  personalty,  and  no  execution  had  been  issued.  Logan  v.  Pan- 
nill,  11. 

2.  Declarations. — Declarations,  either  oral  or  written,  of  assignor  that  a 

chose  in  action  had  been  paid  :  heldf  inadmissible  unless  made  before 
the  assignment  thereof,  and  the  same  is  true  as  to  vendor  of  prop- 
erty after  sale  as  against  vendee  thereof.     G inter  v.  Breeden,  565. 

3.  Exchange  of  lands — Liens. — In  1859,  by  written  contract,  H.  and  B. 

exchanged  lands,  B.  giving  bonds  for  boot.  H.  sold  his  tract  to  G. 
and  I.,  taking  their  bonds.  No  conveyances.  H.  assigned  some  of 
the  bonds  to  plaintiff.  Then  H.,  G.,  I.,  and  B.'s  widow  essayed  to 
annul  the  exchange,  the  sale,  and  the  bonds.  H.  took  his  former 
land  back,  and  sold  it  to  L.  on  condition  he  would  assume  payment 
of  B.'s  bonds,  and  the  widow  took  possession  of  B.'s  former  land  ; 
but  no  care  was  taken  of  the  assignee's  interest :  held,  the  assignee 
can  subject  H.'s  former  land  to  the  lien  of  B.'s  bonds,  and  B.'s 
former  land  to  the  lien  of  the  bonds  of  G.  and  I.     Idem, 

ATTACHMENT. 

1.  Where  returnable. — All  attachments,  whether  by  regular  writ  or  by 

indorsement  on  the  summons,  must  be  returned  to  a  term  of  the 
court  where  pending.     Craig  v.  WUliams,  500. 

2.  Where  returnable. — Under  Code,  I  2964  and  I  2965,  attachments  must 

be  made  returnable  to  a  term  of  the  court  wherein  the  same  is  pend- 
ing.    GHnberg  &  Morris  v.  Singerman,  645. 
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BAGGAGE.     (See  Carrier,)  * 

BANKRUPTCY. 

1.  Sale —  Validity. — Where  land  is  sold  under  proceedings  in  bankruptcy, 

persons  interested  in  the  land,  but  not  parties,  are  not  bound  by  the 
sale,  though  the  bankrupt  was  the  administrator  of  the  estate 
through  which  they  claim.     Moorman  v.  Arlhur^  455. 

2.  Limitation  of  action — Laches. — The  federal  statute  limiting  actions  by 

or  against  assignees  in  bankruptcy  as  to  property  vested  in  them  to 
two  years,  applies  not  to  suits  against  purchasers  from  such  assignees. 
Nor  can  the  claims  of  persons  to  said  property  be  barred  by  laches  , 
so  long  as  they  are  ignorant  of  their  rights.     Idem. 

3.  Witnesses — Competency. — ^Two  defendants,  against  whom  no  relief  was 

prayed  for,  and  who  had  been  discharged  in  bankruptcy,  held^  not 
incompetent  to  testify,  though  parties  to  the  suit  and  to  the  trans- 
actions under  review  therein.     Idem. 

4.  Declarations  of  Trust — Notice  to  purchasers. — Where  petitioner  in  bank- 

ruptcy appends  to  inventory  of  his  property  a  declaration  that  one 
parcel  had  been  bought  with  trust  money,  though  it  stood  in  his 
name,  such  declaration  is  unauthorized  by  the  federal  statute,  and 
constitutes  no  notice  of  such  trust  to  purchasers  at  the  sale  under 
the  bankrupt  proceedings.     Idem. 

5.  Idem — When  admissible. — Such  declarations  to  be  admissible  must 

have  been  made  when  declarant  had  no  interest  to  make  them,  and 
not  when  made  in  favor  of  his  own  family  against  his  creditors,  by 
one  who  is  not  only  insolvent,  but  in  bankruptcy.     Idem. 

BILL  OF  EXCEPTIONS. 

1.  An  entry  in  the  order  book  that  defendant  excepted  to  a  certain  rul- 

ing of  the  trial  court  will  not  supply  the  place  of  a  bill  of  excep- 
tions.    Clark^s  Case^  3(i0. 
See  Practice  at  Common  Low. 

2.  Appellate  practice. — Where  no  formal  bills  of  exception  appear  from 

the  record  to  have  been  filed  to  any  ruling  which  was  made  prior  to 
the  rendition  of  the  verdict,  held^  all  exceptions,  or  points  saved, 
during  the  trial,  must  be  considered  as  having  been  abandoned. 
Whalen^s  Case^  544. 

CARRIERS. 

1.  Construction  of  contract — Ejection  of  passenger. — Ticket  provided  that 
when  presented  to  conductor,  passenger  should  sign  his  name 
thereto,  and  **  otherwise  identify"  himself  as  original  purchaser 
thereof.  Passenger  oflTered  to  sign  ticket,  which  offer  conductor  re- 
fused, and  ejected  him  from  train  for  refusing  to  pay  fare:  held^ 
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conductor  not  entitled  to  require  passenger  to  "  otherwise  identify" 
himself,  and  defendant  company  was  liable  in  damages  for  the  ex- 
pulsion.    N,  <k  W.  R.  R.  Co,  V.  AndeT»(nXj  1. 

2.  Exemplary  damages. — Where  in  such  case  the  defendant  company 

subsequently  ratified  conductor's  acts,  plaintiff  is  entitled  to  exem- 
plary damages.    Idem. 

3.  Measure  of  damages. — Amount  of  defendant  company's  liability  must 

depend  on  the  circumstances,  and  be  left  largely  to  discretion  of 
the  jury,  whose  verdict  will  not  be  disturbed  unless  it  evinces  pas- 
sion, prejudice,  or  corruption.    Idem.  ■ 

4.  Passengers — Detention — Loss  of  baggage. — Passenger  with  wife  and  two 

children,  one  very  sick,  bought  at  B.  tickets  to  W.  and  was  assured 
by  defendant's  officials  that  a  through  sleeper  was  attached  to  the 
train.  Entering  sleeper,  he  paid  for  two  berths,  and  was  assured  by 
its  conductor  that  it  would  go  through.  Suddenly,  without  notice 
to  him,  sleeper  was  cut  loose,  and  the  train  went  on  carrying  off  his 
baggage,  including  the  child's  clothing  and  medicine,  part  whereof 
was  lost.  Sleeper  was  left  on  the  track  at  night  when  it  was  too 
late  to  get  into  a  hotel  or  drugstore.  This  distressing  situation  was 
produced  by  the  negligence  of  the  defendant's  officials,  of  whom 
said  conductor  was  one :  held^  defendant  is  liable  to  plaintiff  in  an 
action  for  the  retention  and  loss  of  baggage,  in  damages  to  an 
amount  equal  to  the  value  of  the  property  and  the  time  lost,  but  not 
to  punitive  damages.    Railroad  Co.  v.  Lipscomb^  137. 

5.  Detention  of  cars—^*  Demurra^e.^^ — A  railroad  company  may  make  a 

reasonable  charge  for  delay  in  unloading  cars  after  notice  of  arrival 
to  the  consignee,  and  such  charge  is  not  for  transportation,  storage, 
or  delivery  of  freight  within  Code,  2§  1202,  1203,  which  declare  that 
no  charge  other  than  that  provided  by  law  shall  be  made.  Railroad 
Co.  V.  Adams,  393. 

6.  Idem. — A  charge  to  a  consignee  of  one  dollar  a  day  after  three  days 

for  every  car  remaining  unloaded  after  notice  of  arrival,  held^  not 
unreasonable.     Idem. 

7.  Act  of  God — Liability. — By  the  bursting  of  a  water  spout,  water  accu- 

mulated at  a  fill  in  railroad  track  in  a  larger  quantity  than  could  be 
carried  off  by  the  stone  culvert  built  there  thirty -five  years  before 
and  always  regarded  as  safe,  causing  a  washout  and  break  in  the 
track,  into  which,  during  a  dark,  stormy  night,  the  engine  and 
some  of  the  cars  of  a  passenger  train  were  precipitated,  without  any 
negligence  on  the  part  of  the  carrier,  and  thereby  a  passenger  came 
to  his  death  :  held,  carrier  was  not  liable  for  the  injury.  Railroad 
Co.  V.  Marshals  AdmW,  836. 
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CASES  COMPARED  AND  DISTINGUISHED. 

1.  Railroad  Co.  v.  Wysor^  82  Va.,  250,  compared  with  and  distinguished 

from  Railroad  Co.  v.  Anderson,  1. 

2.  The  facte  in  the  case  of  Clark's  adm'ry.  Railroad  Co.,  78  Va.,  700, 

are  dissimilar  from  the  facte  in  the  case  at  har  except  that  in  hoth 
cases  the  death  was  caused  by  collision  with  an  overhead  bridge. 
Beard's  admW  v.  Railroad  Co.^  351. 

3.  Nagle  v.  Newton,  22  Gratt,  814,  and  Campbell  v.  Rxist,  80  Va.,  653, 

compared  with  and  distinguished  from  the  case  at  bar.  WUz, 
Beidler  dc  Co.,  v.  Mullin*B  Per.  Rep.,  805. 

4.  Piedmont  Club  v.  CommonweaUh,  87  Va.,  540,  distinguished  from  case 

at  bar.     Lewis*  Case,  843. 

CHATTEL  MORTGAGE.     {See  MoHgage.) 

CHILDREN. 

1.  Legitimacy — Invalid  marriage — Case  at  bar. — Wife  leaves  her  husband 

and  goes  to  another  State.  He  marries  again,  and  has  children  bom 
of  the  second  marriage  before  the  first  is  dissolved ;  held,  those  chil- 
dren are  legitimate.     Heckert  v.  Hile's  adm*r,  390. 

2.  Idem — Cases  compared. — The  case  of  OreenJww  v.  James,  80  Va.,  636; 

Jield,  not  to  overrule  Stones  v.  Keeling,  5  Call,  143.    Idem. 

3.  Custody  of  children — Doctrine. — The  future  welfare  and  interest  of  the 

child  is  the  paramount  consideration  as  respecte  ite  custody  against 
the  claims  of  either  or  both  of  ite  parente,  and  notwithstanding  a 
statute  recognizing  the  superior  righte  of  the  father.  Slater  v.  Slater, 
845. 

4.  Idem. — Where  the  father,  though  not  very  affectionate,  is  yet  thought- 

ful and  solicitous  for  the  personal  and  spiritual  wel&re  of  his  family, 
and  successful  in  business  and  able  to  provide  for  them,  whilst  the 
mother,  though  affectionate,  is  dependent  on  her  parente  for  support : 
Held:  The  children  must  be  committed  to  their  father.    Idem. 

COMPROMISE. 

Criminal  proceedings — Seduction — Compromise — Instnictions. — At  such 
trial  the  jury  were  instructed  that  no  compromise  between  the 
parties,  or  any  one  else,  could  bar  the  prosecution :  Held  :  No  error ; 
nor  is  an  instruction  in  the  language  of  the  statute,  Code,  §  3677. 
Barker's  Case,  820. 

CONDITIONAL  SALES.     (See  Sales.) 

CONSTITUTION. 

Construction — Laboring  man. — Clause  2,  section  1,  article  XI,  of  the  con- 
stitution of  Virginia  declares  that  the  homestead  exemption  of  a 
Vol.  xc— 119 
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debtor  shall  not  extend  to  any  execution,  order,  or  other  prooeas 
issued  on  any  demand  for  services  rendered  by  a  laboring  person  or 
a  mechanic :  held^  a  mail  carrier  is  a  laboring  person  in  the  senae  of 
the  constitution.     FarinhoU  v.  Luckkard,  936. 

CONSTITUTIONALITY  OF  STATUTES. 

1.  Any  act  whose  necessary  operation  impairs,  or  tends  to  impair  the 

supremacy  of  the  Constitution,  is  void,  no  matter  what  may  have 
been  the  purpose  of  the  l^islature  in  enacting  it.  IsaacSf  dtc.  v.  dtp 
of  Richmond^  30. 

2.  City  council — Notes  as  currency. — Under  an  ordinance  in  1861,  city  of 

Richmond  issued  notes  to  circulate  as  currency.  Evidence  showed 
that  one  object  was  to  aid  the  rebellion  :  held,  the  notes  were  void. 
Idem. 

3.  Special  legislation. — Code  §  2486  giving  liens  to  persons  furnishing  sup- 

plies to  a  manufacturing  corporation  on  all  its  property,  superior  to 
deeds  of  trust,  Ac,  executed  since  March  21,  1877,  is  not  contrary  to 
amendment  14  to  the  constitution  of  the  U.  S.  as  being  special  and 
class  legislation.     Va.  Devel.  Co.  v.  Orozer  Iron  Co.,  126. 

4.  Habeas  corpus. — K.  was  received  in  the  penitentiary  October  16, 1885, 

from  the  city  of  Richmond,  and  s^in  February  14,  1891,  from  New 
Kent  county.  He  was  taken  February  5,  1892,  before  the  circuit 
court  of  said  city  and  arraigned  and  identified  as  the  same  person 
who  had  been  twice  convicted,  and  was  sentenced  to  five  years  ad- 
ditional confinement.  These  proceedings  were  under  Code,  ||  4179, 
4180,  4181,  4182,  and  4183.  On  his  petition  for  a  writ  of  habeas  car- 
pus :  held  J  those  sections  constitutional  and  valid,  and  the  proceed- 
ings under  them  were  regular,  and  the  writ  is  denied.  Kitig  v. 
Xj/nn,  SupHj  345. 

5.  Coupons — Taxes — Schools. — The  coupons  attached  to  the  bonds  issued 

under  Acts  March  30,  1871,  and  March  28,  1879,  and  expressed  on 
their  face  to  be  receivable  at  and  after  maturity  for  all  taxes,  debts, 
dues,  and  demands  due  the  State,  evince  an  entire  contract,  incapa- 
ble of  separation  ;  and  such  contract,  being  in  violation  of  the  con- 
stitutional provision  in  regard  to  setting  apart  the  literary  fund  of 
the  State  for  public  school  purposes  in  so  far  as  it  makes  the  school 
taxes  payable  in  such  coupons,  (as  decided  by  the  U.  S.  Supreme 
Court  in  Vashon  v.  Greenhaw^  135  U.  S.,  716) :  held,  wholly  uncon- 
stitutional and  void.     Commonwealth  v.  McCuUough,  597. 

6.  AppointmeiU  of  justices. — Code,  1 97,  authorizing  county  courts  to  ap- 

point additional  justices  to  the  number  specified  in  the  constitution 
when  the  public  service  requires  it :  held^  not  violative  of  sections  2 
and  4,  article  7  of  the  constitution,  and  not  an  unwarranted  delega- 
tion of  legislative  power.    Ex  part  Bassett,  679. 
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7.  Code,  i  3295,  has  no  application  to  the  case  at  bar.     Gibson  v.  Beve- 

ridge,  696. 

8.  Cod€f  i  1292. — That  section  providing  that  for  every  failure  of  a  tele- 

graph company  to  deliver  or  forward  a  dispatch  as  promptly  as  prac- 
ticable, the  company  shall  forfeit  one  hundred  dollars  to  the  person 
sending  the  dispatch,  or  to  the  person  to  whom  it  was  addressed  : 
held,  not  repugnant  to  the  constitution  of  the  United  States.  West- 
ern Union  Tel.  Co.  v.  Bright,  778. 

CONSTRUCTION  OF  STATUTI':S. 

1.  Liens  for  supplies  given  by  |  2485,  priority  over  deeds  of  trust,  &c., 

executed  since  March  21,  1877,  are  not  restricted  to  deeds  of  trust, 
&c.,  executed  between  that  date  and  the  date  of  the  taking  effect  of 
that  act,  but  have  precedence  over  deeds  of  trust,  &c.,  executed 
after  the  latter  date.     Va.  Devel.  Co.  v.  Crozer  Iron  Co.,  126. 

2.  Vested  rights — Impairment  of  charter. — Section  2485  giving  prior  liens 

upon  the  property  of  manufacturing  corporations  for  supplies  is  not 
invalid  as  impairing  the  charter  right  of  such  corporation  to  issue 
its  bonds  and  secure  them,  as  the  charter  was  taken  subject  to  the 
general  law  of  the  State,  and  such  changes  as  might  be  made  in  that 
law. — Idem. 

3.  General  laws — Private  acts — Ads  of  incorporation. — Section  4203  ex- 

cluding from  operation  of  the  Code  any  act  passed  by  the  legisla- 
ture between  March  15,  1887,  and  May  1,  1888,  applies  only  to  the 
acts  of  a  general  nature  and  not  to  acts  of  incorporation,  which  are 
private  acts. 

4.  Supplies — What  are  under  i£485. — Pig  iron  furnished  a  rolling  mill, 

whose  business  is  to  manufacture  iron,  steel,  and  other  metals,  is 
"a  supply**  within  the  meaning  of  2  2485,  giving  a  lien  to  all  per- 
sons furnishing  fuel  and  other  supplies  necessary  to  the  operation  of 
any  manufacturing  company.     Idem. 

5.  Liens  for  materials — Priority. — Liens  given  by  §  2485  are  entitled  to 

precedence  as  among  themselves  according  to  the  times  at  which 
they  are  severally  filed  under  §  2486,  that  first  filed  taking  prefer- 
ence.    Idem. 

6.  Subsequent  legislation. — Nor  is  the  rule  altered  as  to  this  case  by  Acts 

1893-4,  p.  4t)4,  amending  Code,  ?  3156,  as  the  amendment  was  not 
intended  to  be  retrospective  in  its  action,  statutes  being  always  to  be 
construed  to  oi)erate  infuturo,  unless  a  retrospective  effect  be  clearly 
intended.     Myers^  Case,  785. 

CONTINUANCE. 

1.  Criminal  proceedings. — For  the  principles  on  which  continuances  are 
granted  in  criminal  cases  see  opinion  of  Lacy,  J.     Welch's  Case,  318. 
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2.  Idem. — A   day  before  trial  a  summons  was    issued  and  delivered 

to  the  sheriff  for  a  witness  residing  in  the  same  town.  The  sum- 
mons was  returned  "  not  found."  Defendant  made  affidavit  to  his 
materialty  and  that  he  could  not  safely  go  to  trial  without  him. 
Trial  court  overruled  the  motion  for  continuance  on  the  sole  ground 
that  the  statements  of  the  defendant  under  oath  were  not  to  be 
credited  :  heldj  error.     Idem. 

3.  Speedy  trial. — Motion  for  continuance  is  always  within  the  sound 

discretion  of  the  court,  to  be  exercised  fairly  with  due  regard  to  the 
circumstances  and  the  law  enacted  pursuant  to  article  1,  section  10, 
of  the  constitution,  declaring  that  **in  all  criminal  prosecutions  a 
man  hath  a  right  to  a  speedy  trial.  *'    BetUon^s  Case,  328. 

4.  Idem. — ^Defendant,  in  jail  since  September,  1892,  all  the  time  ready 

for  trial,  demanded  trial  on  February  15,  1893,  his  case  being  set 
for  trial  on  that  day.  Commonwealth  announced  that  it  had  made 
no  preparation  for  trial  on  that  day,  and  had  recalled  processes  for 
witnesses  and  could  offer  no  evidence  at  that  term.  The  court  then  . 
continued  the  case  until  March  16th,  the  day  of  expiration  of  sen- 
tence of  commonwealth's  witness,  B,  who  was  then  in  jail  for  a 
felony,  and  incompetent  to  testify :  held^  such  continuance  was  a 
reversible  error.     Idem. 

5.  Amendment. — Where  plaintiff  is  allowed  to  make  at  bar  an  imma- 

terial amendment  to  his  declaration,  held,  not  error  to  refuse  de- 
fendant a  continuance  on  that  ground.     Railroad  Co.  v.  Broicn,  340. 

6.  Criminal  proceedings. — After  a  former  conviction  set  aside  on  appeal, 

defendant  moved  for  a  continuance  for  absence  of  a  material  wit- 
ness from  sickness,  but  convalescent  and  able  to  attend  (in  defend- 
ant's opinion),  at  the  term  to  which  he  moved  the  case  to  be  con- 
tinued, though  the  physician  stated  there  was  but  little  chance  of 
his  recovery  ;  heldy  refusal  to  grant  the  continuance  was  a  reversible 
error.    Phillips^  Case,  401. 

7.  Under  the  circumstances  set  forth  in  the  opinion,  heldj  not  error  to 

deny  the  motion  for  continuance.     Railroad  Co.  v.  Humphreys^  425. 

8.  At  a  murder  trial  the  motion  of  accused  for  a  continuance  on  the 

ground  that  an  absent  person,  who  had  not  been  summoned,  would, 
it  was  rumored,  testify  that  one  of  the  commonwealth's  numerous 
witnesses  present  at  the  homicide,  was  an  ex-convict,  was  overruled  : 
held  J  no  error.     Myers*  Casey  705. 


CONTRACTS. 

1.  Carriers — Construction  of  contract — Ejection  of  passenger. — Ticket  pro- 
vided that  when  presented  to  conductor,  passenger  should  sign  his 
name  thereto,  and  "otherwise  identify"  himself  as  original  pur- 
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chaser  thereof.  Passenger  oflTered  to  sign  ticket,  which  offer  con- 
ductor refused,  and  ejected  him  from  train  for  refusing  to  pay  fare : 
held  J  conductor  not  entitled  to  require  passenger  to  **  otherwise 
identify  '*  himself,  and  defendant  company  was  liable  in  damages  for 
the  expulsion.     Railroad  Co.  v.  Anderson^  1. 

2.  Idem — Exeinpldry  damages. — Where  in  such  a  case  the  defendant 

company  subsequently  ratified  conductor's  acts,  plaintiff  is  entitled 
to  exemplary  damages.     Idem. 

3.  Idem — Measure  of  damages. — Amount  of  defendant  company's  liability 

must  depend  on  the  circumstances,  and  be  left  largely  to  discretion 
of  the  jury,  whose  verdict  will  not  be  disturbed  unless  it  evinces 
passion,  prejudice,  or  corruption.     Idem. 

4.  Breach — Verdict — Evidence. — Defendant  agreed  to  pay  plaintiff  $200 

if  he  procured  Spanish  cigarette  paper  put  up  in  reels  suitable  for 
use  in  defendant's  machine  and  to  buy  1,000  reels  from  plaintiff. 
He  procured  a  sample  reel  of  the  paper,  which  defendant  approved 
and  ordered  500  reels  like  it.  These  plaintiff  procured.  Defendant 
refused  to  take  them,  claiming  they  were  not  like  the  sample. 
After  some  delay  he  paid  the  $200.  At  trial  of  action  for  price  of 
the  500  reels  an  expert  testified  that  these  reels  were  exactly  like  the 
sample.  Verdict  was  for  plaintiff:  heldy  the  verdict  could  not  be 
disturbed.     Woodrum  v.  (7om,  60. 

5.  Municipal  corporations — Delegation  of  authority. — City  council  cannot 

delegate  to  a  committee  its  authority  to  sell  the  city's  real  estate. 
Beel  V.  City  of  Roanoke,  77. 

6.  Idem — Pursuance  of  authority. — Where  council  referred  petition  for 

purchase  of  such  estate  to  **the  sewer  committee  and  the  city  soli- 
citor with  power  to  act,"  such  committee  cannot  bind  the  city  by  a 
contract  to  sell  without  the  solicitor's  concurrence.     Idem. 

7.  Specific  performance — Relief  conformable  to  bill. — Where  the  bill  alleges 

contract  with  defendant  to  sell  plaintiff  real  estate  in  fee,  and  the 
proof  is  of  a  contract  for  **  the  right  to  erect  a  building  on  it : "  held^ 
specific  performance  cannot  be  decreed.     Idem. 

8.  Options —  Want  of  mtUualUy — Specific  performance. — A  court  of  equity 

in  this  State  will  not  decree  specific  execution  of  a  contract  where 
there  is  no  mutuality  both  of  obligation  and  remedy,  as  both  parties 
must,  by  the  contract  itself,  have  a  right  to  compel  specific  execu- 
tion.    Wood  V.  Dickey,  IC)0. 

9.  Idem. — Vendor  sold  to  venuee  by  a  title  bond  (containing  no  stipula- 

tion for  a  resale)  a  certain  lot  of  land,  agreeing  to  make  vendee  a 
deed  thereto  free  from  all  incumbrances  with  general  warranty  when 
the  last  payment  of  the  purchase  money  was  made.  When  that 
payment  became  due  vendee  made  it,  and  demanded  such  a  deed  as 
he  was  entitled  to  under  said  instrument,  which  vendor  executed 
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and  delivered  to  him,  but  demanded  and  received  from  vendee  a 
sealed  obligation  to  build  a  house  thereon  within  two  years,  and  in 
the  event  of  felling  to  build  the  house  to  sell  back  to  vendor,  at  what 
he  paid  with  interest,  said  lot  except  the  ground  whereon  a  ware- 
house then  stood.  The  house  was  not  built  within  the  period  speci- 
fied, and  vendor  tendered  the  amount  paid  with  interest  to  vendee 
and  demanded  conveyance.  Vendee  refused  to  accept  the  money 
and  to  make  the  conveyance.  Thereupon  vendor  filed  his  bill  for 
specific  performance.  Circuit  court  overruled  the  demurrer  to  the 
bill  and  decreed  specific  performance  :  held^  the  title  bond  is  a  com- 
plete contract  in  itself,  and  can  alone  be  looked  to  for  the  conditions 
of  the  sale ;  and  the  demurrer  should  have  been  sustained  for  want 
of  mutuality  in  the  contract  for  resale  and  the  bill  dismissed.     Idrm. 

10.  Parol  evidence, — Plaintiflf  by  writing  agreed  to  furnish  defendant  with 

railroad  ties  at  points  where  needed,  but  alleged  a  contemporaneous 
parol  agi'eement  of  defendant  to  haul  part  of  the  ties.  In  action  for 
defendant's  feilure  to  peiform  the  parol  agreement:  held^  such  a^i^ree- 
ment  could  not  b«  proved  as  it  would  violate  the  rule  which  forbids 
the  admission  of  parol  evidence  to  vary  a  written  agreement.  Scoti 
V.  Railroad  Co.,  241. 

11.  Receipt — Release. — Plaintiff  accepted  payment  and  receipted  in  full  of 

all  demands  under  the  contract  for  such  ties  as  he  hauled :  held,  such 
receipt  was  a  complete  defence  to  the  plaintiff's  action.    Idem. 

12.  Recission — Fraud — Endence. — Vendor  sued  to  rescind  sale  of  land  on 

the  ground  that  vendee  misrepresented  his  ability  to  pay.  Vendor 
was  informed  that  vendee  expected  certain  money.  After  the  sale, 
but  before  vendee  was  put  into  possession,  he  told  the  former  he 
was  disappointed  in  his  expectation.  The  cash  payment  was  made, 
but  not  so  the  deferred  payments.  The  vendor  knowing  the  ven- 
dee's disappointment,  sought  to  enforce  the  contract.  There  was  no 
evidence  of  fraudulent  representations,  though  present  insolvency 
was  proved :  held,  vendor  was  not  entitled  to  rescind  the  sale,  his 
remedy  being  to  ask  for  specific  performance  and  sale  of  the  land. 
Chase  v.  Miller,  323. 

13.  Insurance — New  policy. — Assured  asked  company's  agent  to  permit 

removal  of  insured  property.  Agent  said  there  were  so  many  en- 
dorsements on  old  policy  it  would  be  best  to  cancel  it  and  take  a 
new  one  for  the  return  premium  at  pro  rata  rates.  CJompany  iasned 
a  new  policy  expiring  at  an  earlier  day,  but  it  was  not  delivered  to 
assured.  The  property  was  burned  after  expiration  of  the  new,  but 
before  that  of  the  old  policy :  held,  the  company  is  liable  for  the 
loss.     Hardin  v.  Alessandria  Ins.  Co.,  413. 

14.  Agents. — Insurance  company  supplies  one  with  all  needful  blanks,  re- 

sponds to  his  acts,  approves  of  his  permits  to  remove  insured  prop- 
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erty,  and  pays  the  rent  of  his  office :  held^  it  is  bound  by  his  doings 
as  ita  agent.     Idem. 

15.  Specific  performance — How  granted. — If  equity  grants  specific  perform- 

ance of  a  contract;  it  should  do  so  of  the  contract  as  the  parties  made 
it.     Rison  v.  Newberry^  513. 

16.  Idem — When  denied — Remedy. — Where,  without  good  excuse,  for  a 

considerable  time,  vendor  of  land  refuses  to  perform  the  contract  on 
his  own  part,  he  cannot,  after  prices  have  declined,  have  a  decree 
for  specific  performance,  but  must  be  left  to  his  remedy  at  law. 
Idem. 

17.  Recimmi —  When  denied — Remedy. — Where  there  was  no  mutual  mis- 

take, no  illegality,  no  disability,  no  fraud  by  false  representations  or 
wilful  suppression  of  such  facts  as  to  the  subject  matter  as  the  party 
is  bound  to  disclose,  and  no  undue  influence  resulting  fVom  confi- 
dence or  friendship,  equity  will  not  decree  a  recession  of  a  contract, 
but  will  leave  the  plaintiff  to  his  remedy  at  law.    Idem. 

18.  Construction— Fraud. — A  stipulation  in  a  contract  to  construct  a  por- 

tion of  a  railway,  making  the  estimates  and  certificates  of  the  com- 
pany's engineer  as  to  the  amounts  due  thereunder  binding  and  con- 
clusive on  the  parties  in  the  absence  of  fraud :  held^  not  to  make 
such  estimates  and  certificates  conclusive  on  the  contractor,  where 
made  in  such  plain  violation  of  the  terms  and  prices  specified  in  the 
contract  as  to  amount  to  a  fraud,  or  a  mistake  so  gross  as  necessarily 
to  imply  fraud,  or  bad  faith,  especially  ^where  the  contract  also  pro- 
vides for  a  final  estimate  of  the  quality,  character,  and  value  of  the 
work  according  to  the  contract.     Milf^  d:  Fairfax  v.  Railroad  Co.,  523. 

19.  Releases — Failure — Rxcuses.— The  failure  or  neglect  of  a  contractor  for 

the  construction  of  a  portion  of  a  railway,  to  give,  or  tender  to  the 
railway  company,  releases  from  claims  or  demands  of  mechanics  and 
material  men,  or  others,  as  required  by  the  contract :  held,  excused 
where  the  estimates  of  the  company's  engineer,  upon  which  the  pay- 
ments are  to  be  based,  are  incorrect  and  fraudulent,  because  not 
within  the  terms  of  the  contract,  especially  where  all  the  persons 
having  any  claims  have  been  fully  paid  and  the  time  has  expired 
within  which  they  could  assert  any  demands  against  the  company, 
or  file  any  liens  on  its  property.     Idem. 

20.  Action  on  Contract — Declaration. — Where  declaration  in  an  action  on 

such  a  contract,  having  set  forth  the  same,  alleges  performance  and 
acceptance  of  the  work  required  thereby,  and  the  refusal  of  the 
company  to  pay  therefor,  except  on  the  estimates  and  certificates  of 
its  engineer  made  so  plainly  in  violation  of  the  terms  and  prices 
specified  in  the  contract,  as  to  amount  to  fraud  :  held,  the  declara- 
tion is  sufl^cient  in  law.     Idem. 

21.  Corporaiiom — Subscription — Fraud. — Where  one  is  fraudulently  in- 
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duced  by  an  agent  or  promoter  of  a  corporation  to  subecribe  to  its 
capital  stock  :  heldj  be  may  repudiate  the  contract  at  his  discretion. 
Vir^nia  Land  Co.  v.  Haupi,  533. 
22.  Idem, — Where  such  promoter  induced  defendant,  in  ignorance  of  the 
fact  that  the  former  had  an  option  on  the  land  which  the  corpora- 
tion was  formed  to  purchase,  and  in  reliance  on  the  formers  sup- 
posed disinterested  and  superior  judgment,  to  subscribe  to  the  capi- 
tal stock,  and  the  defendant  was  thereby  misled  to  his  injury  into 
making  a  contract  which  otherwise  he  would  not  have  made  :  hdd, 
the  defendant  is  not  bound  by  his  subscription.     Ideni, 

23.  Idem —  Waiver. — Nor  does  such  defendant  waive  his  right  to  annul  his 

said  subscription  by  giving  to  said  promoter  a  proxy  to  represent 
him  in  the  first  stockholders'  meeting,  when  the  facts  as  to  the  pro- 
moter's option  on  said  land  was  disclosed,  as  defendant  should  not 
be  affected  by  notice  to  the  promoter  of  what  the  latter  knew  from 
the  beginning  and  did  not  disclose  to  him.     Idem. 

24.  Idem— Laches. — Laches  does  not  begin  to  run  until  subscriber  is 

chargable  with  notice  that  a  fraud  has  been  perpetrated  upon  him. 
Idem. 

25.  Idem — Notice —  What  is — Duty  to  investigate. — ^IVIere  suspicious  or  ran- 

dom statements  heard  in  public,  or  in  stockholders'  meetings,  do 
not  necessarily  constitute  notice.  But  after  a  subscriber's  suspicions 
are  reasonably  aroused,  it  is  his  duty  to  investigate  at  once.     Idem. 

26.  Idein — Burden  of  proof. — Corporation  has  the  burden  of  proof  in  as- 

serting that  the  subscriber  had  notice  and  was  guilty  of  laeh^. 
Idem. 

27.  Sales — Warranty  in  catalogue — Breach — Damages. — Where  defendant 

is  induced  to  buy  wagons  by  warranty  in  plaintiff's  catalogue,  thsi 
they  were  well  made  of  good,  thoroughly-seasoned  material,  and 
strong  enough  to  carry  the  weight  mentioned  in  catalogue :  held, 
that  he  is  entitled  to  rely  thereon  and  to  recover  damages  for  any 
breach  thereof,  though  his  order  was  on  plaintiff's  form  covenant- 
ing that  if  any  breakage  occurred  within  a  year  from  defective  ma- 
terial or  workmanship,  the  same  should  be  repaired  without  cost  on 
production  at  the  factory  of  the  broken  or  defective  parts,  and 
though  such  parta  were  not  produced  there.  Milbum  Wagon  Co.  v. 
NisewarneTf  714. 

28.  Wills — Specific  enforcement — Oral  agreement. — An  oral  agreement  be- 

tween two  sisters  to  make  mutual  wills  cannot  be  specifically  en- 
forced after  the  death  of  one  of  them  on  the  ground  of  part  per- 
formance, where  there  has  been  no  further  performance  than  the 
making  and  preserving  of  the  wills  and  the  will  of  the  decedent 
has  been  revoked  by  her  maiTiage  after  its  execution.  Hale  x. 
Hale,  728. 
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29.  Idem — CorUrad  to  make — Statute  of  fraud. — One  may  by  a  certain  and 

definite  contract,  bind  himself  to  dispose  of  his  estate  by  will  in  a 
particular  way,  and  such  contract  in  a  proper  case  will  be  specifically 
enforced  in  equity.  But  such  contract  in  respect  to  real  estate  is 
within  the  statute  of  frauds.  The  memorandum  in  writing  required 
by  that  statute  must  contain  all  the  essential  elements  of  the  con- 
tract (except  the  consideration),  without  recourse  to  parol  proof. 
Idem. 

30.  Idem. — The  requirement  of  i  2840  is  not  satisfied  where  (as  in  the  case 

here)  the  only  memorandum  is  one  of  two  mutual  wills,  neither  re- 
ferring to  the  other  or  to  any  other  writing.     Idem. 

31.  Part  performance —  What  is. — Acts  of  part  performance  to  take  a  parol 

contract  out  of  the  statute  of  frauds,  must  be  of  such  unequivocal 
nature  as  of  themselves  to  be  evidence  of  the  existence  of  an  agree- 
ment ;  as  for  example,  where,  under  parol  agreement  to  sell  land, 
the  purchaser  is  put  in  possession,  and  makes  improvements.     Idem. 

32.  Executory  contract. — Deed  defectively  acknowledged  may  not  pass  the 

legal  title,  but  may  be  enforceable  in  equity  as  an  executory  con- 
tract, and  will  uphold  a  trust  deed  made  on  feith  of  it,  especially 
where  the  one  as  to  whom  it  is  defective  makes  no  objection  on  that, 
account  and  is  ready  to  carry  out  her  part  of  the  contract  and  re- 
ceive the  money  intended  to  be  secured  to  her  by  the  trust  deed. 
Clinch  Biter  Veneer  Co.  v.  Kurth,  1^1. 

33.  Equitable  relief— Breach  of  cojUract. — A  claim  for  damages  for  a  breach 

of  contract  to  do  some  collateral  thing,  is  not  a  fit  subject  for  the 
jurisdiction  of  a  court  of  equity.  Tfite,  Beidler  d:  Co.  v.  Mullin^s 
Per.  Bep.,  805. 

34.  Idem — Trust  deed — Bemedy. — Where  suit  is  brought  to  enforce  a  deed 

of  trust  whereby  are  secured  **all  the  debts  and  liabihties  of  certain 
firms  and  of  the  individuals  composing  them  '* :  held^  no  claim 
merely  sounding  in  damages  for  breach  of  contract  to  deliver  shares 
of  stock,  ought  to  be  taken  cognizance  of  by  a  court  of  equity,  but 
the  claimants  should  be  left  to  their  remedy  at  law.     Idem. 

35.  Cases  compared. — Sagle  v.  Netvton,  22  Gratt,  814,  and  Campbell  v. 

Bustj  80  Va.,  653,  compared  with  and  distinguished  from  the  case  at 
bar.     Idem. 

36.  Evidence. — One  may  contract  to  make  a  provision  for  another  by  will ; 

but  the  evidence  must  be  clear  and  convincing.  Swann,  Ex*or  v. 
HousmaUy  816. 

37.  Witnesses — Competency. — The  widow  of  the  testator  held  incompetent 

to  prove  such  contract  and  to  establish  the  debt  against  the  estate 
of  her  late  husband.     Idem. 

38.  Equitable  jurisdiction — Specific  performance — Damages. — Equity  may 

enforce  specific  performance  of  a  contract  to  do  on  plaintiff's  prop- 
VOL.   XC— 120 
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erty  definite  work,  wherein  he  had  a  material  interest,  and  there 
cannot  be  adequate  compensation  in  damages ;  and  may  also,  as  an> 
ciliary,  award  damages  for  a  breach  of  the  contract.  Grubb  v. 
Starkey,  831. 

CONTINGENT  FEES. 

Perpetuities.— Two  contingent  fees  by  way  of  remainder  may  be  limited 
as  substitutes  or  alternatives  one  for  the  other,  the  latter  to  take 
effect  in  case  the  prior  one  fails  to  vest  in  interest,  and  is  inmie- 
diately  avoided  upon  the  first  so  vesting,  it  being  limited  to  vest  in 
interest  within  a  life  or  lives  in  being  and  twenty-one  years  and  ten 
months  thereafter.     W'tlker  v.  Lewis^  578. 

CONTRIBUTORY  NEGLIGENCE.     (See  Negligetice.) 

CORPORATIONS. 

1.  Water  companiea — Powers — Meters. — The  charter  of  a  water  company 

provides  that  all  water  rates  shall  be  uniform  throughout  the  city 
for  the  same  class  of  service,  and  designates  special  charges  for 
hydrants,  but  also  provides  that  the  chai-ge  shall  not  exceed  a  cer- 
tain sum  per  hundred  gallons  for  the  amount  supplied :  held^  the 
company  may  use  either  the  hydrant  as  a  means  of  charge  or  any 
other  reliable  instrument  which  will  measure  the  quantity  used,  and 
charge  some  of  its  customers  by  the  gallon,  and  at  the  same  time 
charge  others  by  the  hydrant,  though  it  cannot  lawfully  discrimi- 
nate between  water  taxes  of  the  same  class.  Exchange  A'  Building 
Co.  V.  Roanoke  G.  <«:  W.  Co.,  83. 

2.  Railroad  companies — Manicipdi  subscriptions — Conditions  precedent. — 

City  of  Bristol  is  authorized  by  statute  to  subscribe  and  issue  its 
bond  for  $25,000  to  the  S.  A.  &  0.  railroad  company ;  provided  said 
statute  shall  not  be  in  force  until  the  company  subscribed  a  certain 
sum  to  a  furnace  company.  The  railroad  company  merely  procured 
a  transfer  to  itself  from  the  V.  T.  &  C.  railroad  company  of  $25,000 
of  stock  in  the  furnace  company ;  on  which  stock  the  S.  A.  AG. 
railroad  company,  being  insolvent,  did  not  even  pay  the  assess- 
ments :  fieldy  the  subscription  of  the  said  sum  by  the  S.  A.  &  O. 
railroad  company  to  the  furnace  company  was  a  condition  precedent 
to  the  issue  of  the  bonds  of  the  city,  with  which  such  transfer  was 
no  compliance.     Echols  v.  City  of  Bristol^  165. 

3.  Director— Acceptance  of  service  of  summons. — Where  one  is  notified  of 

his  appointment  as  a  director  without  declining  it,  and  afterwards 
receives  a  summons  for  the  company  without  remonstrating,  held, 
his  acceptance  may  be  presumed,  and  it  is  no  defence  for  the  corn- 
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pany  that  he,  in  the  absence  of  collusion,  failed  to  deliver  the  sum- 
mons.    Railroad  Co.  v.  Brown ,  340. 

4.  Subscription — Fraud, — Where  one  is  fraudulently  induced  by  an  agent 

or  promoter  of  a  corporation  to  subscribe  to  its  capital  stock,  held^ 
he  may  repudiate  the  contract  at  his  discretion.  Va.  Land  Co.  v. 
Haupt,  533. 

5.  Idem. — Where  such  promoter  induced  defendant,  in  ignorance  of  the 

fact  that  the  former  had  an  option  on  the  land  which  the  corpora- 
tion was  formed  to  purchase,  and  in  reliance  on  the  former's  sup- 
posed disinterested  and  superior  judgment,  to  subscribe  to  the  capi- 
tal stock,  and  the  defendant  was  thereby  misled  to  his  injury  into 
making  a  contract  which  otherwise  he  would  not  have  made,  held, 
the  defendant  is  not  bound  by  his  subscription.     Idem. 

6.  Idem —  Waiver. — Nor  does  such  defendant  waive  his  right  to  annul  his 

said  subscription  by  giving  to  said  promoter  a  proxy  to  represent 
him  in  the  first  stockholders*  meeting,  when  the  facts  as  to  the  pro- 
moter's option  on  said  land  was  disclosed,  as  defendant  should  not 
be  affected  by  notice  to  the  promoter  of  what  the  latter  knew  from 
the  beginning  and  did  not  disclose  to  him.     Idem. 

7.  Idem — Laches. — Laches  does  not  begin  to  run   until  subscriber  is 

chargeable  with  notice  that  a  fraud  has  been  perpetrated  upon  him. 
Idem. 

8.  Idem — Notice— What  is — Duty  to  investigate  — Mere  suspicious  or  ran- 

dom statements  heard  in  public,  or  in  stockholders'  meetings,  do 
not  necessarily  constitute  notice.  But  after  a  subscriber's  suspicions 
are  reasonably  aroused,  it  is  his  duty  to  investigate  at  once.     Idem. 

9.  Idem — Burden  of  proof. — Corporation  has  the  burden  of  proof  in  as- 

serting that  the  subscriber  had  notice  and  was  guilty  of  laches.    Idem. 

10.  Assessments — Defences — Subscriber — Transferee. — Though  in  suit  to  col- 

lect assessments  to  corporate  stock  from  subscriber,  he  may  set  up 
under  Code,  i  3299,  the  defences  of  failure  of  consideration,  fraud 
in  the  procurement  of  the  contract,  or  any  other  matter  which 
would  entitle  him  to  relief  in  equity,  yet,  held,  those  defences  are 
personal  to  him,  and  do  not  pass  to  the  transferee  of  the  stock. 
Leivis  v.  BerryvilU  Land  d:  Imp.  Co.,  693. 

11.  Creditors. — A  deed  of  trust  executed  by  a  corporation  will  inure  rata- 

bly to  the  benefit  of  all  its  then  creditors,  except  where  it  is  exe- 
cuted to  secure  a  debt  contracted  or  money  borrowed  at  the  time  of 
its  execution.     Clinch  River  Veneer  Co.  v.  Kurth,  737. 

12.  Taxation — Capital  stock — Shares — Double  taxation. — The  capital  stock 

and  the  shares  of  the  capital  stock  are  distinct  things,  the  former 
belonging  to  the  corporation  and  the  latter  to  individuals.  Both 
may  be  taxed,  and  it  is  not  double  taxation.  Commonwealth  v. 
Charlottest^ille  P.  B.  dr  L.  Co.,  790. 
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13.  Idem — Construdiott  of  datutes — Non-residents. — Acts  1889- '90,  p.  201, 

J  8,  sub-section  2,  taxing  "capital,  including  moneys,  &c.,'*  and  sub- 
section 3  thereof,  taxing  *'the  value  ol  all  capital  of  incorporated 
joint  stock  companies  not  otherwise  taxed :  held^  to  authorize  the 
taxation  of  the  capital  stock  of  such  companies,  not  otherwiae  taxed, 
as  well  as  the  shares  in  the  hands  of  the  stockholders  of  the  com- 
panies; as  the  word  "  capital  *Mn  the  former  sub-gection  signifies 
money  or  other  thing  invested,  including  such  shares,  whilst  in  the 
latter  it  signifies  the  capital  stock  paid  in  to  conduct  the  bosiness ; 
and  that  the  words  **  capital  not  otherwise  taxed,'*  in  the  latter,  is 
not  confined  to  the  holdings  of  non-resident  or  otherwise  inacceasi- 
ble  stockholders.     Idem. 

14.  Stock    mthscriptiom — Cancellation — Doctrine. — Contract    to     purchase 

stock,  induced  by  fraudulent  representations,  is  not  void,  but  only 
voidable  at  purchaser's  option.  Where  rights  of  creditors  are  con- 
cerned, he  must  use  reasonable  care  and  vigilance  in  discovering 
fraud,  and  upon  its  discovery  must  promptly  repudiate  the  purchase. 
If  after  discovering  it,  he  does  any  act  inconsistent  with  such  dis- 
affirmance, he  will  be  held  to  have  waived  the  fraud.  Weiidger  v. 
Richmond  Ice  Machine  Co.,  795. 

COUPONS. 

Tajces—Schools, 
(See  State  Bonds,) 

COVENANTS. 

Modem  covenants. — Such  covenants,  now  used  in  place  of  ancient 
warranty,  may  affect  the  nature  and  quality  of  the  thing  sold,  but 
are  stipulations  in  the  conveyance  and  not  representations  to  induce 
the  purc^hase  of  the  thing  sold.     Lake  v.  Tyree,  719. 

CRIMINAL  JURISDICTION  AND  PROCEEDINGS. 

1.  Indictment— Sale  of  liquor — Endence — New  trial. — Indictment  for  un- 

lawful sale  of  ardent  spirits,  charged  that  the  offence  was  committed 
in  a  certain  district  where,  under  the  local  option  law,  **  no  license  " 
prevailed.  The  evidence  was  that  the  defendant  sold  ardent  spirits 
to  witness  in  the  county,  but  did  not  designate  the  district  Defend- 
ant moved  to  set  aside  the  verdict  of  **  guilty  as  charged  in  the  in- 
dictment," and  for  a  new  trial ;  which  motion  was  overruled :  held, 
the  motion  should  have  been  sustained.     Morgan*s  Case,  80. 

2.  Special  grand  jury. — Without  a  writ  of  venire  facias  a  special  grand 

jury  may  be  summoned  from  a  list  furnished  by  the  judge.  Camb's 
Case,  88. 
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3.  J^gal  session — Special  judge. — A  county  court  is  in  regular  session  on 

the  second  day  of  a  term  on  which  it  is  opened  by  the  judge  thereof, 
when  an  order  is  made  stating  that  owing  to  his  disability  to  pre- 
side at  the  trial  of  any  cause  on  the  docket  another  specified  judge 
took  his  seat  and  proceeded  to  dispatch  business,  the  record  stating 
that  the  latter  judge  signed  the  orders  of  that  day.     Idem. 

4.  Record. — There  need  not  be  set  out  in  the  record  the  writ  of  veiiire 

facias  for  the  trial  jury  in  a  criminal  prosecution.     Idem. 

5.  Criminal  proceedings — Indictment. — Indictment  laying  the  charges  of 

unlawfully  selling  different  kinds  of  intoxicating  liquors  in  the  dis- 
junctive, is  sufficient.     Thomas^  Case,  92. 

6.  Election  under  repealed  statute — Validity. — An  election  held  July  1, 

1886,  under  act  of  February  26,  1886,  was  not  invalidated  by  repeal 
of  that  act  after  May  1,  1888,  by  the  adoption  of  Code,  8  4202. 
Idem. 

7.  Judicial  cognizance — Election. — The  court  will  take  notice  judicially 

that  an  election  held  under  act  of  February  26,  188(5,  in  the  magis- 
terial district  wherein  the  offence  is  laid,  the  vote  against  license 
prevailed,  and  no  allegation  to  that  effect  is  neces^ry  in  the  indict- 
ment ;  and  also  that  apple  brandy  is  intoxicating.     Idem. 

8.  Clerical  error. — A  mistake  as  to  the  date  of  an  order  entered  in  the 

record  of  the  county  court  in  relation  to  such  election  will  not  in- 
validate the  election.     Idem. 

9.  Impannelling  jury. — A  person  summoned  as  one  of  a  panel  of  sixteen 

free  from  exception,  who  at  the  time  of  selecting  the  jury  is  serving 
on  the  grand  jury,  is  not  **in  attendance,"  in  the  sense  of  Code, 
1 4019 ;  and  it  is  not  error  to  refuse  to  place  him  on  the  panel,  or 
examine  him  on  his  voir  dire.    ShorVs  Case,  96. 

10.  Objections  too  late. — In  the  appellant  court  objection  cannot  be  made 

for  the  first  time  that  a  person  served  on  the  jury  without  being 
selected  by  the  court  or  summoned  by  the  sheriff*.     Idem. 

11.  Homicide — Grand  jury — l^^orew an.^-Objection  that  grand  jury  was 

not  constituted,  and  foreman  not  selected  and  sworn,  as  required  by 
law,' cannot  be  raised  for  first  time  in  the  appellate  court,  but  must 
be  by  plea  in  abatement.     Taylor^  s  Casey  104). 

12.  Venire  facias — Recrrrd. — It  appearing  that  the  venire  was  issued  by 

order  of  the  trial  court,  held,  no  error  that  it  is  not  made  part  of  the 
record.     Idem. 

13.  Evidence— Previous  assault. — On  trial  for  murder,  testimony  that  about 

three  weeks  before  the  homicide  the  bed  of  the  deceased  was  fired 
into,  heldy  admissible,  where  prisoner  several  times  mentioned  the 
firing  in  a  manner  indicating  he  had  done  it  himself,  or  procured  it 
to  be  done.     Idem. 

14.  Idem — UncommuniccUed  threats. — ^Though  after  the  homicide  prisoner 
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absconded,  the  exclusion  of  uncommunicated  threats  against  him, 
heldy  not  error.     Idem. 

15.  Idem-^Rumor — Flight. — General  talk  in  the  community  that  if  cer- 

tain persona  found  prisoner  they  would  kill  him  without  attempting 
to  arrest  him :  held^  inadmissible  on  trial  for  murder  to  rebut  the 
fact  of  his  immediate  flight  and  concealment  and  endeavor  to  leave 
the  State.     Idem. 

16.  Idem — Ind'ctment  against  another. — It  is  not  error  to  exclude  as  evi- 

dence an  indictment  against  another  person  for  the  same  offence. 
Idem. 

17.  Verdict— Affidaiits  of  jurors. — The  affidavits  or  declarations  of  jurors 
'  showing  that  they  acted  on  evidence  other  than  that  adduced  before 

them  at  the  trial,  cannot  be  used  to  impeach  the  verdict.     Id^rm. 

18.  Misconduct  of  jury. — Upon  trial  for  murder,  cartridge  hulls  found  at 

the  scene  of  the  homicide  have  been  introduced  by  the  prosecution, 
and  prisoner's  Winchester  rifle,  with  shells  fired  from  it  during  the 
trial,  has  been  introduced  by  him  to  show  that  the  plunger  struck 
the  shells  differently  from  those  introduced  by  the  prosecution ;  and 
the  jury  were  permitted,  without  objection,  to  take  the  rifle  and 
sliells  to  their  room  :  held^  it  was  not  misconduct  in  the  jury  to  take 
it  apart  and  examine  tiie  plunger  and  ascertain  that  they  have  been 
recently  tampered  with  and  fixed  so  as  to  explode  the  cartridge  dif- 
ferently from  those  put  in  evidence  by  the  prosecution.     Id^m. 

19.  Instructions — Reasonable  doubt. — It  is  not  error  to  strike  out  the  words 

**to  doubt  is  to  acquit,"  from  an  instruction  where  the  law  of  rea- 
sonable doubt  was  given  in  its  most  favorable  form  for  the  prisoner. 
Idem. 

20.  Idem — Inferences. — It  is  not  error  to  refuse  to  instruct  the  jury  that 

no  inference  can  be  drawn  from  prisoner's  failure  to  introduce  any 
evidence  to  show  where  he  was  on  the  day  of  the  homicide,  where 
it  is  in  evidence  that  he  told  a  witness  that  he  was  at  that  time  in 
another  State,  as  instructions  not  applicable  to  the  evidence,  are  in- 
admissible.    Idem. 

21.  Continuances. — For  the  principles  on  which  continuances  are  granted 

in  criminal  cases  see  opinion  of  I^ey,  J.     Welches  Case,  318. 

22.  Idem  — A  day  before  trial  a  summons  was  issued  and  delivered  to  the 

sheriff*  for  a  witness  residing  in  the  ^me  town.  The  summons  was 
returned  "not  found."  Defendant  made  affidavit  to  his  materialty 
and  that  he  could  not  safely  go  to  trial  without  him.  Trial  court 
overruled  the  motion  for  continuance  on  the  sole  ground  that  the 
statements  of  the  defendant  under  oath  were  not  to  be  credited : 
held,  error.  Id^m. 
28.  Speedy  trial — Continuance. — Motion  for  continuance  is  always  within 
the  sound  discretion  of  the  court,  to  be  exercised  feirly  with  due 
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regard  to  the  drcumstances  and  the  law  enacted  pursuant  to  article 
1,  section  10,  of  the  constitution,  declaring  that  **in  all  criminal 
prosecutions  a  man  hath  a  right  to  a  speedy  trial."  BenUm's  Case^ 
328. 

24.  Idem. — Defendant,  in  jail  since  September,  1892,  all  the  time  ready 

for  trial,  demanded  trial  on  February  15,  1893,  his  case  being  set  for 
trial  on  that  day.  Commonwealth  announced  that  it  had  made  no 
preparation  for  trial  on  that  day,  and  had  recalled  processes  for  wit- 
nesses and  could  offer  no  evidence  at  that  term.  The  court  then 
continued  the  case  until  March  16th,  the  day  of  expiration  of  sen- 
tence of  commonwealth's  witness,  B,  who  was  then  in  jail  for  a 
felony,  and  incompetent  to  testify :  heldy  such  continuance  was  a 
reversible  error.     Idem. 

25.  Recognizance — Scire  facias. — Condition  of  recognizance  of  one  accused 

of  a  felony  was  for  his  personal  appearance  **  to  answer  the  charge 
against  him. "  The  language  of  the  scire  facias  on  such  recognizance 
was  for  his  personal  appearance  **to  answer  as  of  a  felony  whereof 
he  stands  accused : "  held^  (1)  No  form  of  language  being  prescribed 
for  a  recognizance  it  is  sufficient ;  (2)  the  variance  between  the  re- 
cognizance and  the  scire  facias  is  immaterial.     Attends  Case^  356. 

26.  Appearance  and  pleading. — When  recognizance  provides    that  the 

accused  shall  appear,  &c.,  and  "not  depart  without  the  leave  of  the 
court:  "  heldy  no  defence  to  scire  facias  that  accused  appeared  and 
pleaded  **not  guilty  "  when  he  departed  without  leave  of  the  court. 
Idem. 

27.  Manslaughter — Self-defence. — Upon  the  facts  in  this  case  as  set  out  in 

the  opinion  of  the  court :  held,  there  is  no  element  of  self-defence 
in  it,  and  the  verdict  of  guilty  of  manslaughter  with  ^ve  years*  con- 
finement in  the  penitentiary,  will  not  be  disturbed.    Clark* s  Case^  360. 

28.  Jury  f ram  another  county. — Where  a  venire  facias  is  directed  to  sheriff* 

of  another  county  to  summon  a  jury,  a  list  need  not  be  furnished 
him.     Idem. 

29.  Bill  of  exceptions. — An  entry  in  the  order  book  that  defendant  ex- 

cepted to  a  certain  ruling  of  the  trial  court  will  not  supply  the  place 
of  a  bill  of  exceptions.     Idem. 

30.  Instructions. — At  the  trial  the  court  instructs  that  **if  the  jury,  from 

the  evidence,  believe  that  prisoner  wilfully  inflicted  upon  deceased 
a  wound  calculated  to  endanger  or  destroy  life,  and  that  death  en- 
sued therefrom  within  a  year  and  a  day,  the  prisoner  is  none  the 
less  responsible  for  the  result,  although  it  may  appear  that  the  de- 
ceased might  have  recovered  but  for  the  aggravation  of  the  wound 
by  unskilful  or  improper  treatment:"  held,  no  error.     Idem. 

31.  Witnesses. — Commonwealth  need  not  call  all  the  witnesses  present  at 

the  homicide  or  named  in  the  indictment.     But  the  court,  of  its  own 
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volition,  may  call  such  witnesses  for  cross-examination  by  both  sides, 
and  they  will  not  be  considered  as  witnesses  for  either.     Idera. 

32.  Self-defence. — Where  death  ensues  on  sudden  provocation  or  quarrel, 

without  malice  aforethought,  the  killing  is  manslaughter.  To  re- 
duce the  offence  to  killing  in  self-defence  the  accused  must  prove 
two  things,  to-wit:  (1)  That  before  the  mortal  blow  was  given  he 
declined  further  combat,  and  retreated  as  £sir  as  he  could  with  safety, 
and  (2)  that  he  killed  the  deceased  through  the  necessity  of  preserv- 
ing his  life  or  to  save  himself  from  great  bodily  harm.     Idem. 

33.  Midnomer — Amendment, — Where  defendants  indicted  jointly  for  a  mis- 

demeanor, have  been  duly  summoned,  but  foiled  to  appear,  the  court 
may,  in  their  absence,  amend  the  indictment  against  "  S.  C.,'*  and 
make  it  read  *'  S.  S.  alia^  S.  C."    Shiflett's  Case,  386. 

34.  Absence — Imprisonment. — Upon  such  indictment :  hetd,  not  error  to 

try  defendants  in  their  absence,  without  first  awarding  a  capias  for 
their  arrest,  nor  to  enter  judgment  for  their  imprisonment  in  jail 
(Code,  ?  4012  and  ?  4076)  ;  nor  to  order  their  arrest  and  imprison- 
ment for  non-payment  of  a  fine  before  2i  fieri  facias  has  been  issued. 
Idem. 

35.  Rights  of  accused. — Such  trial  and  sentence  of  such  defendants  in  their 

absence :  held^  not  violative  of  the  constitutional  guaranty  that  "  the 
accused  in  all  criminal  prosecutions  hath  a  right  to  be  confronted 
with  the  witnesses  against  him."     Idem. 

36.  Continuance — After  a  former  conviction  set  aside  on  appeal,  defendant 

moved  for  a  continuance  for  absence  of  a  material  witness  from  sick- 
ness, but  convalescent  and  able  to  attend  (in  defendant's  opinion), 
at  the  term  to  which  he  moved  the  case  to  be  continued,  though  the 
physician  stated  there  was  but  little  chance  of  his  recovery  ;  /iWd, 
refusal  to  grant  the  continuance  was  a  reversible  error.  Phillips* 
Case,  401. 

37.  Indictment. — An  indictment  for  larceny  of  "  one  paper  purporting  to 

be  a  check  for  $125  of  the  value  of  $125  of  the  goods  and  chattels 
of  one  R.,  then  and  there  being  on  the  person  of  said  R. :  held,  suf- 
ficient.    Whalen^s  Case,  544. 

38.  Rule —  Value. — Code,  §  3709,  providing  that  in  such  a  prosecution  the 

money  due  on.  or  secured  by,  the  writing,  and  "  remaining  unsatis- 
fied," shall  be  deemed  the  value  of  the  article  stolen :  held,  merely 
to  prescribe  a  rule  for  estimating  the  value  of  the  paper,  and  not  a 
part  of  the  necessary  description  of  the  offence.     Idem. 

39.  Proof  of  value. — As  the  law  presumes  that  the  face  value  of  the  writing 

is  its  actual  value :  held,  no  proof  of  its  actual  value  is  required. 
Idem. 

40.  As  the  case  stands  on  defendant's  exception  to  the  ruling  of  trial  court 

overruling  his  motion  for  a  new  trial,  which  is  equivalent  to  a  de- 
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murrer  to  the  evidence,  and  as  the  commonwealth  is  entitled  to  the 
benefit  of  all  reasonable  inferences  that  can  be  drawn  from  the  evi- 
dence :  heldy  the  evidence  disclosed  by  the  record  and  set  forth  in 
the  opinion  is  sufficient  to  warrant  the  verdict  of  guilty  of  grand 
larceny.    Idem. 

41.  Abandonment. — Fraudulently    taking    pocketbook    from    another's 

pocket  with  intent  to  wholly  deprive  owner  of  his  property,  com- 
pletes the  larceny,  though  defendant  afterwards  abandoned  it. 
Idem. 

42.  Second  trial — Objection  delayed — Arrest  of  judgment. — Where  objection 

is  delayed  until  after  the  verdict  to  sending  to  jury  indictment  en- 
dorsed with  the  verdict  of  guilty  found  at  first  trial :  held,  not  error, 
and  if  error,  the  remedy  is  not  by  motion  in  arrest  of  judgment. 
Forbes'  Case,  550. 

43.  New  trial — Higher  offence. — Conviction  of  unlawful  shooting  is  a  con- 

viction of  a  felony,  though  punished  by  imprisonment  in  jail  and 
fine,  and  after  reversal  of  the  sentence,  a  second  trial  may  be  had 
for  the  felony  and  not  merely  for  a  misdemeanor,  notwithstanding 
Code,  i  4040.     Idem. 

44.  Presence  of  accused. — It  is  the  well  established  practice  in  this  State 

that  a  prisoner  accused  of  felony  must  be  arraigned  and  plead  and 
appear  in  person  in  all  the  subsequent  proceedings,  and  the  fact  of 
such  attendance  must  appear  upon  the  record.     Coleman's  Case,  635. 

45.  Homicide —  Witness. — Where  on  trial  of  one  of  two  persons  jointly  in- 

dicted for  murder  and  electing  to  be  tried  separately,  the  common- 
wealth declines  to  call  the  other  defendant  as  its  witness,  and  at  the 
suggestion  of  prisoner's  attorney,  the  court  calls  him,  and  he  is  ex- 
amined first  by  the  court,  then  by  commonwealth's  attorney,  and 
lastly  by  prisoner's  attorney:  held,  no  error.     Brown's  Case,  671. 

46.  Condiict  of  jury — Absence  of  accused. — A  mere  casual  visit  to  scene  of 

homicide  by  jury  during  recess  whilst  taking  exercise  under  cus- 
tody of  officer  in  charge,  in  prisoner's  absence,  when  there  is  no 
proof  of  prejudice,  or  of  conversation  regarding  the  scene,  or  of  any 
influence  on  the  jury  thereby :  held,  no  ground  for  setting  aside  the 
.  verdict.     Idem. 

47.  Exclusion  of  wUness. — Where  after  order  of  trial  court  that  the  wit- 

nesses be  examined  out  of  the  hearing  of  each  other,  one  not  sum- 
moned, but  present  as  a  spectator,  has  heard  part  of  the  evidence, 
was  called  as  witness  for  commonwealth :  held,  no  ground  for  his 
exclusion.     Idem. 

48.  Evidence  of  another  offence. — Where  on  trial  for  murder  prisoner  had 

been,  without  objection,  proven  to  have  confessed  that  on  night  of 
homicide  certain  goods  had  been  stolen,  and  a  witness  was  allowed 
to  testify  that  those  goods  were  found  in  prisoner's  house  when  he 
Vol.  xc— 121 
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was  arrested  for  the  homicide :  held^  as  prisoner  was  not  prejudiced 
by  the  testimony,  its  admission,  though  irregular,  was  not  a  rever- 
sible error.     Idem, 

49.  Evidence  at  examination. — Where  notes  of  evidence  at  prisoner's  ex- 

amination before  the  magistrate  were  taken  by  private  stenographer 
of  commonwealth's  attorney  at  his  own  expense  and  for  his  own 
nse :  held^  prisoner  has  no  right  to  have  those  notes.    Idem. 

50.  Malice  aforethought — Instrudions. — ^To  constitute  murder,  the  killing 

must  be  predetermined,  yet  the  design  to  kill  need  not  have  existed 
for  any  particular  length  of  time  and  may  be  formed  at  the  moment 
of  conmiitting  the  act,  and  an  instruction  on  a  murder  trial,  that  it 
is  not  necessary  that  the  design  of  killing  should  have  existed  **  for 
any  length  of  time  " :  held^  not  misleading  as  being  equivalent  to 
telling  the  jury  that  a  killing  on  sudden  impulse  is  murder.    Ideni. 

51.  Deadly  Weapons. — Malice  may  be  presumed  from  the  use  of  a  deadly 

weapon  in  the  previous  possession  of  the  slayer.    Idem. 

52.  Principal  in  second  degree. — An  accused  may  be  guilty  of  murder  in 

the  second  degree,  though  the  fatal  shot  was  fired  by  another,  if  the 
latter  was  engaged  jointly  with  accused  in  a  felonious  act  and  fired 
the  shot  in  attempting  to  accomplish  their  joint  escape,  the  accoaed 
being  present  aiding  and  abetting  the  one  who  fired  it.     Idem. 

53.  New  trial — BUI  of  Exceptions. — Where  neither  the  facts  nor  the  evi- 

dence is  certified  in  the  record,  this  court  cannot  review  a  decision 
of  the  trial  court  overruling  a  motion  for  a  new  trial.    Idem. 

54.  Continuance. — At  a  murder  trial  the  motion  of  accused  for  a  continu- 

ance on  the  ground  that  an  absent  person,  who  had  not  been  sum- 
moned, would,  it  was  rumored,  testify  that  one  of  the  common- 
wealth's numerous  witnesses  present  at  the  homicide,  was  an  ex- 
convict,  was  overruled  :  heldy  no  error.     Myers^  Owr,  705. 

55.  Homicide — Burden  of  proof. — A  homicide  is  presumed  by  the  law  to  be 

murder  in  the  second  degree,  and  if  accused  would  lower  the  crime 
below  that  grade,  the  burden  of  proof  is  on  him.    Idem. 

56.  Venire  facias. — A  venire  facias  is  an  indispensable  process  to  authorize 

sheriff  to  summon  a  jury  in  a  felony  case,  though  the  writ  itself  is 
not  a  part  of  the  record  unless  made  so  by  bill  of  exceptions  or 
otherwise  ;  nor  does  feilure  to  object  in  the  trial  court  to  the  want 
of  such  process  waive  the  right  of  objection  in  this  court.  Meyers' 
Case,  785. 

57.  Subsequent  legislation. — Nor  is  the  rule  altered  as  to  this  case  by  Acts 

1893-4,  p.  494,  amending  Code,  §  3156,  as  the  amendment  was  not 
intended  to  be  retrospective  in  its  action,  statutes  being  always  to 
be  construed  to  operate  in  fuluro,  unless  a  retrospective  eflfect  be 
clearly  intended.    Idem. 

58.  Joinder  of  offences. — ^Where  several  articles  are  stolen  at  one  time  and 
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place,  the  stealing  is  regarded  as  one  transaction  and  may  be  charged 
in  a  single  count,  though  the  articles  belong  to  different  persons. 
Alexander's  Casey  809. 

59.  Not  a  felony. — Where  at  the  trial  of  an  indictment  for  larceny  the 

evidence  shows  that  the  aggregate  value  of  the  property  stolen  was 
less  than  fifty  dollars,  a  conviction  for  a  felony  is  erroneous.     Idem, 

60.  Seduction — Evidence. — At  trial  for  felonious  seduction  :  held,  the  char- 

acter of  the  house — whether  of  ill  or  good  repute — where  prosecu- 
trix resided  prior  to  her  alleged  seduction,  may  be  proved  by  evi- 
dence of  particular  facts,  not  the  conclusions  of  the  witness,  and 
not  by  general  reputation.     Barker's  Case^  820. 

61.  Compromise — Instructions. — At  such  trial  the  jury  were  instructed  that 

no  compromise  between  the  parties,  or  any  one  else,  could  bar  the 
prosecution  :  held^  no  error  ;  nor  is  an  instruction  in  the  language  of 
the  statute,  Code,  i  3677.     Idem. 

62.  DiUy  of  jury — Instruction. — It  being  no  more  the  duty  of  the  jury  to 

endmvor  to  acquit  than  to  convict,  an  instruction  that  the  jury  should 
endeavor  to  reconcile  all  the  evidence  with  the  presumption  of  the 
innocence  of  the  accused  :  held,  properly  denied.     Idem. 

63.  Chastity — Burden  of  proof. — In  a  prosecution  for  felonious  seduction, 

the  chastity  of  the  prosecutrix  is  presumed  by  the  law,  and  the  bur- 
den of  impeaching  it  lies  on  the  accused.     Idem. 

64.  Venire  facias. — The  jury  for  the  trial  of  a  felony  must  be  brought  in 

under  a  writ  of  venire  facias j  and  the  failure  of  the  record  to  show 
that  fact :  held,  reversible  error.     Idem. 

65.  Quaere  as  to  the  extent  to  which  the  testimony  of  the  prosecutrix  must 

be  supported  by  other  evidence  under  Code,  ^  3679,  in  order  to  sus- 
tain conviction  of  accused.     Idem. 

66.  Selling  liquor— Code j  2  534. — Under  said  section  a  single  sale  of  liquor 

without  a  license  is  a  violation,  as  the  law  is  not  limited  to  persons 
engaged  in  carrying  on  the  traffic.     Lewis'  Case,  843. 

67.  Idem — Joinder  of  offences. — The  indictment  in  this  case  contains  ten 

counts,  each  charging  a  sale  to  a  different  person,  which  constitutes 
separate  and  distinct  offences  :  held,  the  demurrer  was  properly  over- 
ruled.    Idem. 

68.  Instructions — Evidence. — Where  there  is  no  evidence  tending  to  supn 

port  an  instruction  that  is  asked  for  :  held,  it  is  properly  denied. 
Id^m. 

CROSSINGS.     (See  Railroads.) 

CURRENCY. 

City  council — Notes  as  currency. — Under  an  ordinance  in  1861,  city  of 
Richmond  issued  notes  to  circulate  as  currency.     Evidence  showed 
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that  one  object  was  to  aid  the  rebellion  :  held,  the  notes  were  void. 
Isaacs  J  d-c,  V.  OUy  of  Richmond,  30. 

DAMAGES. 

1.  Carriers — Construction  of  contract — Ejection  of  passenger. — Ticket  pro- 

vided that  when  presented  to  conductor,  passenger  should  sign  his 
name  thereto,  and  "otherwise  identify*'  himself  as  original  par- 
chaser  thereof.  Passenger  oflfered  to  sign  ticket,  which  offer  con- 
ductor refused,  and  ejected  him  from  train  for  refusing  to  pay  fiune : 
heldy  conductor  not  entitled  to  require  passenger  to  "otherwise 
identify'*  himself,  and  defendant  company  was  liable  in  damages 
for  the  expulsion.     Railroad  Co.  v.  Anderson,  1. 

2.  Idem — Exemplary  damages. — Where  in  such  a  case  the  defendant 

company  subsequently  ratified  conductor's  acts,  plaintiff  is  entitled 
to  exemplary  damages.    Idem. 

3.  Idem — Measure  of  damages. — Amount  of  defendant  company's  liability 

must  depend  on  the  circumstances,  and  be  left  largely  to  discretion 
of  the  jury,  whose  verdict  will  not  be  disturbed  unless  it  evinces 
passion,  prejudice,  or  corruption.    Idem. 

4.  Excessive — New  trial. — Verdict  for  $1,600  for  damages  caused  by  fires 

set  from  locomotive  will  not  be  set  aside  as  excessive  where  wit- 
nesses who  examined  the  damage  estimated  it  as  more  than  twice 
that  amount.    Railroad  Co.  v.  Draper,  245. 

5.  Verdict. — A  verdict  of  $2,500  for  an  injury  to  an  employee — breaking 

his  skull  so  that  a  part  has  to  be  removed,  leaving  the  brain  unpro- 
tected— by  which  his  capacity  to  work  is  very  much  impaired: 
held,  not  excessive.     RicMands  Iron  Co.  v.  Elkins,  249. 

DECEDENTS'  DEBTS. 

Personalty — Realty. — The  personal  estate  being  the  primary  fund  for 
paying  decedent's  debts,  it  will  not  be  exonerated  by  a  charge  on  the 
realty,  without  plain  intent  to  that  effect.  Swann,  Ex' or  v.  Hous- 
man,  816. 

DEEDS. 

1.  Construction.— I'Tio  deeds  embracing  same  subject  matter,  between 

same  parties  and  relating  only  to  same  transaction,  the  latter  exe- 
cuted to  correct  a  mistake  and  supply  an  omission  in  the  eaiiier, 
should  be  construed  together  as  one  deed.     King  v.  Railroad  Co. ,  210. 

2.  Description. — Boundary  lines  of  lands  conveyed  to  a  railroad  company 

should  stand  as  fixed  by  the  deeds,  and  not  be  shifted  to  meet  any 
change  of  the  track  found  necessary  or  desirable.    Idem. 
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3.  Adverse  possession. — Railroad  company's  right  of  way  to  land  con- 

veyed to  it  under  agreement  with  grantor  that  he  might  use  any 
portion  of  it  not  needed  by  the  company,  he  to  yield  possession 
whenever  it  should  be  needed  by  the  company,  is  not  aflfected  by 
its  being  unenclosed,  vacant  of  buildings,  or  unoccupied  at  any  time. 
Idem. 

4.  Construction — After  bom  child. — Conveyance  of  land  to  **the  lawful 

heirs  of  J.  and  R.,"  who  were  then  living  and  had  three  children, 
and  a  fourth  child  was  bom  to  them  after  date  of  deed :  heldy  the 
deed  gave  a  fee  in  remainder  to  three  children  to  be  opened  for  the 
fourth  child  when  bom.     Buford  v.  North  Roanoke  L.  d:  I.  Co.,  418. 

5.  Modern  covenants. — Such  covenants,  now  used  in  place  of  ancient 

warranty,  may  aflfect  the  nature  and  quality  of  the  thing  sold,  but 
are  stipulations  in  the  conveyance  and  not  representations  to  induce 
the  purchase  of  the  thing  sold.     Lake  v.  Tyree,  719. 

6.  Deed  of  married  women — Defective  acknowledgment. — AVhere  certificate 

of  acknowledgment  to  deed  of  a  married  woman  in  1887,  failed  to 
state  that  she  acknowledged  the  same  to  be  her  act,  and  that  she 
willingly  executed  it :  held,  the  deed  is  void.  Clinch  River  Veneer 
Co.  V.  Kurst,  737. 

7.  Idem — Executory  contract. — Deed  defectively  acknowledged  may  not 

pass  the  legal  title,  but  may  be  enforceable  in  equity  as  an  executory 
contract,  and  will  uphold  a  trust  deed  made  on  fiiith  of  it,  especially 
where  the  one  as  to  whom  it  is  defective,  makes  no  objection  on  that 
account  and  is  ready  to  carry  out  her  part  of  the  contract  and  re- 
ceive the  money  intended  to  be  secured  to  her  by  the  tmst  deed. 
Idem. 

8.  Description  of  land. — A  description  consisting  only  of  the  words,  "  A 

piece  of  land  near  Bacon  Quarter  branch,*'  Mdy  too  vague  and  in- 
definite to  create  a  right  of  property  in  any  particular  parcel  of  land. 
George  v.  Bates,  81^9. 

DEEDS  OF  TRUST. 

1.  Married  women — Separate  estate. — A  deed  of  trust  executed  by  a  mar- 

ried woman  and  her  trustee  on  her  equitable  separate  estate  in  land, 
her  husband  not  joining  in  the  deed,  is  void.      Taylor  v.  Ciissen,  40. 

2.  Idem — Rents  and  profits. — Such  trust  deed  is  not  an  incumbrance  on 

the  rents  and  profits  of  such  estate  where  it  does  not  appear  that 
the  loan  secured  by  the  deed  was  for  her  benefit,  and  where  her  in- 
tention was  to  create  a  specific  lien  on  the  estate.     Idem. 

3.  Husband — Estoppel. — Where  husband  was  not  guilty  of  any  fraud, 

actual  or  constructive,  in  negotiating  the  loan,  he  is  not  estopped 
from  denying  the  validity  of  such  deed.     Idem. 

4.  Notice  of  sale — Equity  jurisdiction. — Where  a  court  of  equity  has  taken 
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charge  of  the  execution  of  a  trust,  it  should  prescribe  a  reasonable 
notice  of  at  least  thirty  days  for  sale  of  the  trust  property,  notwith- 
standing the  fact  that  the  deed  required  "  ten  days  at  the  least" 
Morriss  v.  Va.  Stale  Ins.  Co.,  370. 

5.  Idem — Place  of  sale. — Where  sale  shall  be  made  Ues  in  the  trustee's 

discretion  in  case  the  deed  does  not  name  the  place  ;  but  if  either 
party  disapproves  his  decision,  he  should,  before  the  sale,  apply  to 
the  court  for  instructions.     Idem. 

6.  Idem. — Where  property  on  outskirts  of  Richmond  was  to  be  sold 

under  a  trust  deed  naming  no  place  of  sale,  trustee  selected  the  city 
hall,  to  which  the  debtor  objected,  that  it  would  sell  higher  on  the 
premises :  held,  the  debtor's  wishes  should  govern.     Idem. 

7.  Sale  in  parcels — Injunction,  —Deed  not  prescribing  sale  by  parcels  must 

be  construed  by  the  statute  requiring,  in  case  of  default,  the  trustee 
**  to  sell  the  property  conveyed  by  the  deed,  or  so  much  thereof  as 
may  be  necessary.'*  Held,  if  it  will  sell  higher  by  parcels,  and  the 
owner  requests  such  sale,  and  trustee  refuses,  a  court  of  equity  will 
intervene.     Idem. 

8.  Personal  confidence. — ^^f  he  trustee  must  act  in  person,  and  not  by  agents 

Idem. 

9.  Subjects  of. — Debtor  may  convey  for  his  creditor's  benefit  property 

held  by  him  nominally  in  trust  for  others,  but  equitably  his  own, 
and  withhold  property  nominally  his  own,  but  equitably  belonging 
to  others.     Brown  v.  Putney,  447. 

10.  Idem. — In  1884  B.  procured  a  decree  for  exchange  of  his  own  lot  for  a 
lot  held  by  a  tnistee  for  his  wife  and  children  by  proceedings  not  in 
accordance  with  the  law.  Later,  by  a  trust  deed  reciting  the  invalid- 
ity of  the  exchange,  he  conveyed  the  former  lot  for  his  creditor's 
benefit  and  the  latter  lot  for  his  wife  and  children's  benefit  His 
creditors  filed  their  bill,  alleging  the  exchange  to  have  been  valid,  and 
attacking  the  trust  deed  as  voluntary  and  fraudulent.  The  court 
below  overruled  the  demurrer  to  the  bill  and  adjudged  the  trust 
deed  void  :  held,  error.     Idem. 

11. .  ChatUi  mortgages — Lex  loci  contractus. — A  trust  deed  of  chattelfl,  valid 
and  recorded  in  another  State,  is  valid  in  this  State,  though  not  re- 
corded here.     Craig  v.  Williams,  500. 

12.  Acknowledgment  before  trustee. — A  deed  of  trust  acknowledged  for  re- 

cordation by  the  grantor  before  the  trustee  is  void.  Clinch  Rir^ 
Veneer  Co.  v.  Kurth,  735. 

13.  Corporation — Creditors. — A  deed  of  trust  executed  by  a  corporatioii 

will  inure  ratably  to  the  benefit  of  all  its  then  creditors  except  where 
it  is  executed  to  secure  a  debt  contracted  or  money  borrowed  at  the 
time  of  its  execution.     Idem. 
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DELINQUENT  TAXES. 

1.  Sales  for  taxes — Ex-collector. — Where  power  to  sell  land  for  taxes  is 

given  by  a  city  charter  to  the  city  collector :  held,  such  power  ceases 
with  his  official  term  and  a  sale  made  by  him  after  cessation  of  his 
term,  is  void.     McCollough  v.  Hunter ,  699. 

2.  Mandamus — Treasurer — Deed. — Where  sale  of  land  for  taxes  is  made 

by  ail  ex-collector,  mandamus  will  not  lie  to  compel  the  city  treasurer 
to  make  a  deed  conveying  the  land  to  the  purchaser.    Idem. 

DEMURRAGE. 

1.  Carriers — Detention  of  cars. — A  railroad  campany  may  make  a  reason- 

able charge  for  delay  in  unloading  cars  after  notice  of  arrival  to  the 
consignee,  and  such  charge  is  not  for  transportation,  storage  or  de- 
livery of  freight  within  Code,  U  1202,  1203,  which  declare  that  no 
charge  other  than  that  provided  by  law  shall  be  made.  Railroad 
Co.  V.  Adams,  393. 

2.  Idem. — A  charge  to  a  consignee  of  one  dollar  a  day  after  three  days 

for  every  car  remaining  unloaded  after  notice  of  arrival,  held,  not 
unreasonable.     Idem. 

DEMURRER  TO  EVIDENCE. 

1.  Joinder  in. — Where  it  would  be  the  duty  of  the  trial  court  to  set  aside 

a  verdict  in  favor  of  the  defendants,  held,  defendants  may  properly 
be  compelled  to  join  in  a  demurrer  to  the  evidence.  Deaton  v.  Taylor, 
219. 

2.  Appellate  practice. — This  court  will  consider  an  assignment  of  error  in 

the  court  below  overruling  motion  for  a  new  trial  in  the  light  of  a 
demurrer  to  evidence,  when  not  the  facts  but  the  evidence  is  certi- 
fied.    Smith's  Case,  759. 

DEPOSITIONS. 

Notice. — Where  defendant  had  been  notified  by  plaintiflTs  attorneys 
in  this  suit  of  their  intention  to  take  depositions  in  the  State  of 
Georgia  in  another  suit  wherein  the  plaintiff  was  not  interested,  on 
the  same  day  that  depositions  were  taken  in  this  suit  in  the  city  of 
New  York,  held,  the  defendant's  motion  to  suppress  the  depositions 
taken  in  this  suit  was  properly  overruled.  Wytheville  Ins.  &  Bank- 
ing Co.,  V.  Tieger,  277. 

DIVORCE. 

1.  Cruelly. — In  a  wife's  suit  for  divorce  a  mensa  et  thoro  for  cruelty,  it 
was  proved  that  habitually  defendant  annoyed  and  mortified  her, 
was  often  drunk  and  abused  and  struck  her,  came  into  her  room  at 
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night  with  sword  and  pistol  threatening  to  kill  her,  and  finally 
drove  her  and  her  three-year-old  child  from  the  house  at  night,  and 
that  she  was  very  delicate  and  nervous :  heldy  she  was  entitled  to 
the  relief  asked  for.     Kinsey  v.  Kimey,  16. 

2.  Divorce  a  mensa  et  thoro, — On  the  facts  set  forth  in  this  court's  state- 

ment a  decree  for  a  divorce  from  bed  and  board  and  the  custody  of 
her  children :  heldy  properly  granted  to  the  wife.  Heninger  v.  Ifen- 
ingeTj  271. 

3.  Alimony — Rule. — The  general  rule  is  that  the  husband's  income  is  the 

fund  from  which  allowance  for  alimony  is  allowed.     Idetn. 

4.  Idem — Education  of  children. — Where  husband's  estate  consists  of 

unimproved  land,  the  net  income  of  which  is  not  clearly  shown, 
heldy  that  a  decree  which  requires  the  husband  to  provide  for  his 
wife  and  five  infant  children  a  permanent  home  and  $1,000  a  year 
for  alimony  and  the  support  and  education  of  the  children,  will  not 
be  affirmed,  though  the  jurisdiction  of  the  court  to  provide  for  the 
education  of  the  children  is  unquestionable.     Idem. 

EASEMENTS. 

1.  Highways. — No  easement  in  land  which  has  been  established  as  a 

public  road  can  be  acquired  by  subsequent  arbitration  proceedings 
between  the  original  owner  and  the  mover  of  the  proceedings  to 
establish  such  a  road,  to  which  the  public  is  no  party.  Railroad 
Co.  V.  Ramake,  170. 

2.  Injury  to  highway — Suit  for  damages. — On  R.'s  motion  the  county  court 

established  a  public  road  through  B.'s  land.  B.  appealed.  By  con- 
sent the  appeal  was  dismissed.  The  circuit  court,  at  a  later  term, 
made  an  order  referring  the  question  of  the  road  and  damages  to  ar- 
bitration. The  award  was  entered  up,  at  a  term  still  later,  as  the 
order  of  the  circuit  court.  Afterwards  a  railway  company  injured 
the  roadway,  and  R.,  claiming  he  had  acquired  an  easement  therein 
by  virtue  of  said  order,  sued  said  company  for  damages  for  the  in- 
jury :  heldy  (1)  The  dismission  of  the  appeal  ended  the  jurisdiction 
of  the  circuit  court  over  the  case.  (2)  The  award  entered  as  the 
judgment  of  that  court,  even  had  it  had  jurisdiction,  could  not  con- 
fer on  R.  any  right  in  the  road,  which  was  a  public  highway.  (3) 
R.  had  no  cause  of  action  for  the  injury  against  the  company.     Idem. 

EJECTMENT. 

1.  Title  of  plaintiff. — In  order  to  recover  the  land  sued  for  in  ejectment, 
a  good  and  sufficient  title  thereto  must  be  shown  in  the  plaintiff, 
who  cannot  recover  on  the  defect  of  title  in  the  defendant  in  pos- 
session.    McKinney  v.  Danielj  702. 
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2.  Verdict — Alteration. — In  action  of  ejectment  jury  found  verdict  for 

plaintiff  for  all  the  land  claimed  in  his  declaration.  Judgment  was 
entered  thereon  and  the  jury  discharged.  Defendant  moved  for  a 
new  trial.  The  court  entered  an  order  declaring  it  would  grant  a 
new  trial  unless  plaintiff  abated  the  verdict  and  took  judgment  for 
part  of  the  land.  Plaintiff  abated  as  required  :  held^  the  court  had 
no  power  to  make  the  order.    Shijfet  v.  Dowelly  745. 

3.  StattUory  provi»ioti. — In  suits  for  money  it  is  the  practice  of  the  trial 

courts  to  put  plaintiff  on  terms  to  abate  merely  excessive  amounts 
found  by  the  jury,  but  not  so  in  ejectment  because  of  Code,  §  2746, 
prescribing  what  the  verdict  for  land  shall  be.     Idem. 

4.  Epidence — Exceptions. — In  such  action  plaintiff  must  establish  in  him- 

self a  legal  title  to  the  possession  of  the  premises,  and  defendant 
may  confine  his  evidence  to  disproving  plaintiff's  pretensions,  ex- 
cept that  where  defendant  entered  under  plaintiff  as  tenant,  &c., 
he  cannot  set  up  title  in  a  third  person.     Voighi  v.  Raby,  799. 

5.  /(/em.— The  evidence  here:  held^  as  showing  not  only  no  title  in 

plaintiff  to  the  premises  in  controversy,  but  also  that  a  survey  of 
the  boundaries  of  said  premises  made  many  years  previous  by  the 
county  surveyor,  as  the  property  of  a  third  party,  plaintiff  was 
present  and  acquiesced.     Idem. 

ELECTION. 

1.  Election  under  repealed  statxUe — Validity. — An  election  held  July  1, 

1886,  under  act  of  February  26,  1886,  was  not  invalidated  by  repeal 
of  that  act  after  May  1,  1888,  by  the  adoption  of  Code,  g  4202. 
Thomas'  Case,  92. 

2.  Judicial  coynizance. — The  court  will  take  notice  judicially  that  at  an 

election  held  under  act  of  February  26,  1886,  in  the  magisterial  dis- 
trict wherein  the  offence  is  laid,  the  vote  against  license  prevailed, 
and  no  allegation  to  that  effect  is  necessary  in  the  indictment ;  and 
also  that  apple  brandy  is  intoxicating.     Idem. 

3.  Clerical  error. — A  mistake  as  to  the  date  of  an  order  entered  in  the 

record  of  the  county  court  in  relation  to  such  election  will  not  in- 
validate the  election.     Idem. 

EMPLOYER  AND  EMPLOYEE. 

1.  Employees — Risks — Instructions. — In  action  by  employee  for  personal 
injuries,  it  is  not  error  to  instruct  that  a  servant  entering  upon  dan- 
gerous employment  assumes  all  incident  risks,  but  not  extraordinary 
risks  arising  from  defective  machinery,  unless  he  has  knowledge 
thereof,  and  chooses  to  remain  in  the  employment.  Richlands 
Iron  Co.  V.  Elkins,  249. 
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2.  Idem — Duty  of  employer. — Nor  is  it  error  to  instruct  that  it  is  an- 

ployer's  duty  to  use  ordinary  care  to  provide  reasonably  safe  and 
suitable  machinery,  and  that  in  absence  of  notice  to  the  contrary, 
employee  is  warranted  in  assuming  that  employer  has  performed 
his  duty  in  so  providing.     Idem, 

3.  Employer — Defective  machinery. — Where  employer  leaves  a  large  rap- 

idly revolving  cogwheel  unprotected,  so  that  tongs  carrying  laige 
masses  of  iron  are  liable  to  be  caught  and  taken  into  it  and  the 
pieces  thrown  all  about  the  room  with  such  force  as  to  kill  any  per- 
son with  whom  they  come  in  contact,  after  having  been  warned  by 
a  skilled  workman  to  encase  it,  such  employer  held  liable  for  an  in- 
jury to  an  employee  resulting  from  the  tongs  catching  in  the  coga. 
Idem. 

4.  Verdict — Damages. — A  verdict  of  $2,500  for  an  injury  to  an  employee- 

breaking  his  skull  so  that  a  part  has  to  be  removed,  leaving  the 
brain  unprotected — by  which  his  capacity  to  work  is  very  mach 
impaired :  held,  not  excessive.    Id>em. 

5.  Employees — Injuries — Contributory  negligence — Disobedience. — Where, 

contrary  to  rules,  conductor  allowed  cars  to  be  shifted  and  run  down 
grade  without  an  engine  to  control  them,  and  whilst  he  was  between 
the  cars,  a  brakeman,  without  objection  from  the  conductor,  caused 
another  car  to  run  down  the  same  way,  which,  by  reason  of  defect^ 
ive  brakes,  could  not  be  controlled,  and  struck  the  first-named  cars 
with  such  violence  that  the  conductor  was  injured :  held^  the  con- 
ductor cannot  recover  on  account  of  his  own  negligence  and  disobe- 
dience of  the  rules.     Railroad  Co.  v.  Dudley,  304. 

6.  Idem — Presumption. — Railroad  companies  are  entitled  to  presume  that 

cars  delivered  to  them  by  connecting  companies  are  in  proper  con- 
dition.    Idem. 

7.  Idem — Failure  to  inspect. — Conductors  who  are  required  by  the  rules 

to  inspect  all  cars  picked  up  in  transit,  cannot  recover  for  injuries 
received  by  them  by  reason  of  their  failure  to  inspect  such  cars. 
Idem. 

8.  Risks — Other  perils — Warning. — An   employee's   assumption  of  the 

hazards  of  his  employment,  does  not  extend  to  the  hazards  of  a 
work  of  a  different  character  to  which  his  employer  temporarily 
orders  him.  And  in  such  case,  he  is  entitled  to  rely  on  his  em- 
ployer's giving  him  proper  warning  of  other  perils  unknown  to 
)iim,  and  from  which  said  work  necessarily  distracts  his  attention. 
Michael  v.  Romoke  Machine  Works,  492. 

9.  Negligent  injuries. — One,  employed  as  a  helper  in  defendant's  boiler 

shop,  was  ordered  to  do  a  novel  and  engrossing  work — that  of 
emptying  certain  oil  pans ;  and  whilst  sitting  on  a  wall  twenty-five 
feet  high  with  his  legs  hanging  over  its  side,  and  reaching  down  two 
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and  a  half  feet  to  empty  the  pans  with  his  left  hand,  he  had  to  hang 
for  support,  his  right  arm  across  an  iron  rail  on  top  of  the  wall,  on 
which  moved  on  flanged  wheels  a  huge  crane  propelled  by  an  en- 
gine. When  he  started  to  do  the  work,  the  crane  was  station- 
ary. He  had  to  sit  with  his  back  to  the  crane,  and  was  engrossed 
with  emptying  the  third  pan  when  the  crane  was  set  in  motion, 
without  warning  to  him,  and  passing  over  his  right  arm,  crushed 
it.  On  demurrer  to  the  evidence  at  trial  of  action  for  damages,  held, 
the  defendant  company  is  liable,  the  injury  being  the  result  of  its 
negligence,  without  contributory  negligence  on  the  plaintiff's  part. 
Idem. 

10.  Railroads — Negligence  of  superior. — A  railroad  company  held  liable 

for  an  injury  to  an  engine  hostler  caused  by  the  negligence  of  his 
superior,  the  yardmaster,  in  sending  him  forward  with  the  engine 
on  a  track  upon  which  the  yardmaster,  had  thrown  some  box-cars 
in  charge  of  a  brakeman,  although  the  negligence  of  such  brakeman 
(his  fellow  servant)  in  bringing  the  cars  too  close  to  a  switch  on 
which  such  hostler  is  directed  by  hie  said  superior  to  take  the 
engine,  contributed  to  the  injury.     Railroad  Co.  v.  Phelps,  065. 

11.  Employees — CorUrihutory  negligence — Obedience  to  orders, — Where  em- 

ployee acts  in  obedience  to  orders  he  cannot  be  deemed  guilty  of 
contributory  negligence,  unless  the  danger  be  so  glaring  that  no  pra- 
dent  man  would  encounter  it,  even  when,  like  the  employee,  he  was 
not  entirely  free  to  choose.     Railroad  Co,  v.  Ward,  687. 

12.  Idem — Increased  dangers — Liability  of  employers. — Defendant  had  plain- 

tiff employed  in  making  excavations  that  demanded  much  caution. 
"Ground-hog-holes'' were  dug  eighteen  inches  wide  and  thirteen 
feet  deep  instead  of  six  or  eight  feet  deep  as  usual,  with  sides  un- 
supported. "Boss,"  without  examining  as  to  the  safety  of  the 
work,  ordered  plaintiff,  who  was  unaware  of  the  increased  dangers 
thereof,  to  go  in  and  dig  the  hole  deeper.  The  sides  caved  in  and 
disabled  plaintiff  for  life :  held,  defendant  is  liable.     Idem. 

13.  Idem — Knowledge  of  danger — Burden  of  proof. — The  burden  rests  upon 

employer  to  prove  that  employee  was  aware  of  the  increased  dan- 
gers growing  out  of  employer's  negligence,  and  not  out  of  the  dan- 
gers incident  to  his  ordinary  employment.     Idem. 

ESTATES  TAIL. 

1.  Wills — Construction—^^  Son.^ ' — ^The  word  **  son, "  in  its  technical  sense, 
is  a  word  of  purchase,  and  must  be  so  construed,  unless  in  the  con- 
text there  is  something  to  the  contrary.  Nor  since  the  act  abolish- 
ing entails  can  a  testator  be  presumed  to  intend  to  create  an  estate 
tail  unless  he  uses  such  words  as  created  such  estate  without  impli- 
cation.    Walker  v.  Lewis,  578. 
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2.  Idem — Shelley*8  Case. — A  devise  of  lands  to  one  for  life,  and  after  his 
death  to  his  sons  and  their  heirs  forever,  to  be  equally  divided  among 
them,  but  in  case  of  his  dying  without  leaving  a  son  or  son's  son 
who  can  take,  then  to  other  designated  persons,  does  not  under  the 
rule  in  Shelley^ s  Case  create  a  fee  tail  in  the  first  devisee,  which  be- 
comes converted  by  statute  into  a  fee  simple.     Idem. 

ESTOPPEL. 

1.  Husband. — Where  husband  was  not  guilty  of  any  fraud,  actual  or 

constructive,  in  n^otiating  a  loan  on  wife's  separate  estate,  he  is 
not  estopped  from  denying  the  validity  of  such  deed.  Taylor  v. 
Cusseuj  40. 

2.  Resulting  trusts — Married  women. — A  married  woman  is  not  estopped 

from  claiming  as  against  her  husband^ s  creditors,  a  resulting  trust 
in  land  paid  for  by  her  father  and  intended  to  be  hers,  but  deeded 
to  her  husband  by  his  collusion  with  the  grantor,  by  reason  of  the 
failure  of  her  father  and  herself  to  take  positive  action  during  his 
lifetime,  if  she  did  not  then  know  how  the  title  stood,  nor  what  her 
father's  intentions  were,  and  did  assert  her  title  before  it  was  assailed. 
Steagall  v.  Steagallj  73. 

3.  Insurance — Apparent  agent. — When  insurance  company  clothes  a  per- 

son with  apparent  authority  to  deliver  policies  and  receive  premiums : 
held,  it  is  estopped,  after  policy  is  delivered  to  innocent  holder,  to  set 
up  a  defence  that  the  agent  acted  without  written  authority.  Wythe- 
ville  Ins.  &  Banking  Co.  v.  Teiger,  277. 

4.  Mistake  of  law. — The  mistaken  view  of  a  testatrix  that  her  marriage 

subsequent  to  the  execution  of  her  will,  was  not  a  revocation  thereof, 
does  not  estop  her  heirs  from  claiming  that  the  will  was  revoked 
under  Code,  i  2517.     Hale  v.  Hale,  728. 

EQUITABLE  JURISDICTION  AND  RELIEF. 

1.  Water  courses — Milldam  owners — Injunction. — Owner  of  dam  in  stream 

of  water  cannot  enjoin  prior  owner  of  dam  above  his  from  damming 
back  the  water  for  purpose  of  raising  a  pond  sufficient  to  supply  his 
mill  with  water  for  operating  his  machinery,  although  such  use  at 
times  keeps  back  the  water  to  the  extent  of  depriving  the  lower 
owner  of  water.     Mumpower  v.  City  of  Bristol,  151. 

2.  Judgments — Remedy  at  law — Injunction. — An  injunction  will  not  be 

awarded  to  a  judgment  by  default  upon  summons  directed  to  sheriff 
of  another  county  than  the  one  where  the  action  is  brought,  although 
the  summons  was  issued  contrary  to  law,  as  the  judgment,  though 
erroneous,  is  not  void,  and  the  defendant  has  a  complete  remedy  at 
law  by  motion  under  Code,  §  3451.     Brown  v.  Chapman,  174. 
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3.  Cancellation  of  satisfaction  of  judgment — Attorneys. — A  suit  to  cancel 

satisfaction  of  judgment,  on  the  ground  that  it  was  procured  by 
fraud  or  mistake,  may  be  maintained  by  the  attorneys  who  obtained 
the  judgment.     Higginbotham  v.  May,  233. 

4.  Judgment  creditors — Enforcement  of  lien. — A  suit  to  enforce  lien  of 

judgment,  if  found  subsisting  in  suit  to  cancel  satisfaction  thereof, 
may,  during  pendency  of  latter  suit,  be  maintained  by  the  owners 
of  the  judgment,  in  the  nature  of  a  cross  bill.    Idem. 

5.  Payment  by  no/e.— Holder  of  note  sending  it  to  attorneys  with  instruc- 

tions to  renew,  if  possible,  but  otherwise  to  sue,  and  after  judgment 
is  obtained  receiving  from  them  new  note  and  money,  with  intima- 
tion that  if  a  small  balance  is  soon  paid  they  will  receive  it  in  satis- 
faction of  the  judgment,  which  holder  accepts  and  announces  the 
balance  due,  but  doing  nothing  further  for  five  years,  thereby  ratifies 
the  act  of  the  attorneys  in  endorsing  the  judgment  as  "satisfied." 
Idem. 

6.  li-vM  deed — Notice  of  sale — Equity  jurisdiction. — Where  a  court  of 

equity  has  taken  charge  of  the  execution  of  a  trust,  it  should  pre- 
scribe a  reasonable  notice  of  at  least  thirty  days  for  sale  of  the  trust 
property,  notwithstanding  the  fact  that  the  deed  required  **ten 
days  at  the  least."     Morriss  v.  Va.  State  Ins.  Co.,  370. 

7.  Idem — Place  of  sale. — Where  sale  shall  be  made  lies  in  the  trustee's 

disci-etion  in  case  the  deed  does  not  name  the  place ;  but  if  either 
party  disapproves  his  decision,  he  should,  before  the  sale,  apply  to 
the  court  for  instructions.     Idem. 

8.  Idem. — Where  property  on  outskirts  of  Richmond  was  to  be  sold 

under  a  trust  deed  naming  no  place  of  sale,  trustee  selected  the  city 
hall,  to  which  the  debtor  objected,  that  it  would  sell  higher  on  the 
premises :  held,  the  debtor's  wishes  should  govern.     Idem. 

9.  Idem — Sale  in  parcels — Injunction.  — Deed  not  prescribing  sale  by  par- 

cels must  be  construed  by  the  statute  requiring,  in  case  of  default, 
the  trustee  "  to  sell  the  property  conveyed  by  the  deed,  or  so  much 
thereof  as  may  be  necessary.- '  Held,  if  it  will  sell  higher  by  parcels, 
and  the  owner  requests  such  sale,  and  trustee  refuses,  a  court  of 
equity  will  intervene.     Idem. 

10.  Idem — Personal  confidence.  ^The  trustee  must  act  in  person,  and  not 

by  agent.     Idem. 

11.  Powers — Executions. — Where  husband  devised  his  estate  to  his  wife 

with  power  to  dispose  of  it  by  wiU,  held,  she  cannot  execute  the 
power  by  a  conveyance  during  her  lifetime,  such  conveyance  being 
not  merely  such  a  defective  attempt  to  execute  the  power  as  a  court 
cannot  aid  and  remedy,  but  in  plain  disregard  of  it.  GasHm  v. 
Fink,  384. 

12.  Infayita'  lands — Exchanges —  Validity. — Under  decree  in  suit  by  father 
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in  1884,  land  of  his  infant  cliildren  was  exchanged  for  his  own  land. 
The  bill  was  not  tiled  by  one  authorized  so  to  do,  the  trustee  was 
not  a  party,  and  in  other  respects  also  the  proceedings  were  not  con- 
formable to  Code,  1873,  p.  932,  even  had  that  statute  provided  for 
the  exchange  of  such  lands :  held^  the  exchange  was  not  validated 
by  the  act  of  1888,  Sess.  Acts  1887-'88,  p.  504.   Brown  v.  Putney,  447. 

13.  Resulting  trust. — Equity  hath  exclusive  jurisdiction  where  plainti£& 

claim  that  land  was  bought  with  funds  of  their  ancestors'  estate  by 
his  administrator,  who  took  the  title  in  his  own  name,  and  after- 
wards listed  it  in  his  schedules  in  bankruptcy,  but  with  a  declara- 
tion of  the  said  trust  written  therein,  which  affected  with  notice 
the  purchasers  of  the  land  under  the  bankrupt  proceedings.  Moor- 
man V.  Arthur y  455. 

14.  Evidence. — In  the  case  here,  heldy  that  though  parol  testimony  is  ad- 

missible to  establish  a  resulting  trust  against  the  letter  of  a  deed, 
yet  the  trust  must  be  proved,  as  alleged,  by  clear,  cogent,  and  ex- 
plicit evidence;  and  that  the  evidence  adduced  to  establish  the 
trust  claimed  by  the  plain tiflfe,  is  not  such,  but  on  the  contrary,  is 
conflicting,  improbable,  and  insufllcient.     Idem. 

15.  Resulting    trust — Distributees — Creditors. — Where   administrator   con- 

verts his  intestate's  personalty  into  real  estate,  a  trust*  will  result 
therein  for  the  benefit  of  his  widow  as  to  one-third,  and  his  chil- 
dren as  to  the  residue ;  but  his  creditors  may,  through  a  court  of 
ecjuity,  subject  the  real  estate  to  the  payment  of  their  debts,  if  the 
personalty  was  liable  therefor.    Idem. 

16.  Breach  of  contract. — A  claim  for  damages  for  a  breach  of  contract  to 

do  some  collateral  thing,  is  not  a  fit  subject  for  the  jurisdiction  of  a 
court  of  equity.     WUz,  Beidler  &  Co.  v.  Mullins*  Per.  Rep. ,  805. 

17.  Trust  deed—  Remedy.  ^Where  suit  is  brought  to  enforce  a  deed  of 

trust  whereby  are  secured  *'all  the  debts  and  liabilities  of  certain 
firms  and  of  the  individuals  composing  them  *' :  held,  no  claim 
merely  sounding  in  damages  for  breach  of  contract  to  deliver  shares 
of  stock,  ought  to  be  taken  cognizance  of  by  a  court  of  equity,  but 
the  claimants  should  be  left  to  their  remedy  at  law.    Idem. 

18.  Cases  compared. — ^agle  v.  Newton ,  22  Gratt.,  814,  and   Campbell  v. 

Rust  J  80  Va.,  653,  compared  with  and  distinguished  from  the  case 
at  bar.     Idem. 

19.  Failure  of  purpose. — The  bill  avers  that  the  note  was  delivered  for 

one  purpose  and  without  the  parties*  consent,  was  used  for  a  diflfer- 
ent  purpose,  and  that  Solenberger  v.  Gilbert,  86  Va.,  778,  rules  the 
case :  held,  the  averment  of  fact  is  not  sustained  by  the  proof. 
Ronald  v.  Bank  of  Princeton,  813. 

20.  Married  women — Exchange — Fraud — R*li^. — Previous  to  1877,  Mrs. 

K.  owned  land  in  fee,  and  she  and  her  husband  conveyed  it  to  P., 
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taking  his  bonds  payable  to  K. ;  and  the  same  day  bought  the  "  Cas- 
sell  place,'*  K.  executing  his  bonds  for  the  price,  with  P.  and  A.  as 
sureties,  the  latter  being  privy  to  the  fact  that  the  sale  and  purchase 
were  one  transaction.  P.*s  bonds  were  assigned  to  A.,  who 
agreed  to  apply  them  to  the  Cassell  purchase  money,  but  instead, 
applied  them  to  a  debt  due  himself  from  K.  The  **  Cassell  place  " 
was  sold  for  the  unpaid  purchase  money  :  Held  : 

1.  The  sale  of  Mrs.  K.'s  land  did  not  amount  to  a  conversion  there- 

of into  personalty,  but  the  sale  and  purchase  was  one  transac- 
tion, as  to  these  parties,  and  constituted  an  exchange  of  lands. 

2.  K.  owned  a  life  estate  in  his  wife's  land  whilst  she  was  entitled 

to  the  reversion  thereof. . 

3.  The  application  of  the  bonds  of  P.  to  the  debt  due  A.  from  K. 

instead  of  to  the  Cassell  purchase  money,  was  a  fraud  upon 
Mrs.  K.'s  right  to  the  extent  of  the  value  of  her  reversion  in 
her  land,  and  the  estate  of  A.  is  liable  to  her  therefor.  Aston^s 
AdmW  V.  Kendricky  825. 

21.  Specific  performance — Damages. — Equity  may  enforce  specific  per- 

formance of  a  contract  to  do  on  plaintiff's  property  definite  work, 
wherein  he  had  a  material  interest,  and  there  cannot  be  adequate 
compensation  in  damages ;  and  may  also,  as  ancillary,  award  dam- 
ages for  a  breach  of  the  contract.     Grubb  v.  Starkey^  831. 

22.  Ouster. — Where  the  court  hag  once  acquired  jurisdiction  upon  equita- 

ble grounds,  no  subsequent  act  of  the  defendants  can  oust  that  juris- 
diction.    Idem. 

23.  Complete  adjudic"tion. — When  a  court  of  equity  has  once  acquired 

jurisdiction,  it  may  go  on  to  »  complete  adjudication,  even  to  the 
extent  of  establishing  legal  rights  and  granting  legal  remedies,  which 
would  otherwise  be  beyond  the  scope  of  its  authority.  Idem. 
2A.  Non-residents — Judgments  in  personam. — Where  non-resident  defend- 
ants who  have  been  proceeded  against  by  publication  under  attach- 
ment, appear  and  defend  on  the  merits,  judgments  and  decrees  in 
personam  may  be  entered  against  them.     Idem. 

25.  Custody  of  children — Doctrine. — ^The  future,  welfare  and  interest  of  the 

child  is  the  paramount  consideration  as  respects  its  custody  against 
the  claims  of  either  or  both  of  its  parents,  and  notwithstanding  a 
statute  recognizing  the  superior  rights  of  the  father.  ASlater  v.  Sla- 
ter, 845. 

26.  Idem. — Wliere  the  father,  though  not  very  affectionate,  is  yet  thought- 

ful and  golicitous  for  the  personal  and  spiritual  welfare  of  his  family, 
and  successful  in  business  and  able  to  provide  for  them,  whilst  the 
mother,  though  affectionate,  is  dependent  on  her  parents  for  sup- 
port :  heldj  the  children  must  be  committed  to  their  father.    Idem. 
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EVIDENCE. 

1.  Criminal  proceedings. — ^Testimony  that  certain  com  found  in  the  house 

of  one  on  trial  for  larceny  thereof,  was  the  corn  stolen,  in  the  wit- 
ness' opinion,  and  to  the  best  of  his  knowledge  and  belief,  founded 
on  the  fact  that  certain  articles  were  in  it  that  were  also  in  the  stolen 
com  :  held,  unobjectionable.     Combs*  Case,  88. 

2.  Murder — Suspicion  not  proof. — In  case  at  bar:  held,  that  though  the 

facts  certified  in  the  record  present  strong  grounds  of  suspicion 
against  the  prisoner,  yet  they  are  not  sufficient  to  establish  beyond 
a  reasonable  doubt  the  prisoner's  guilt  of  the  crime  for  which  he 
stands  indicted.     TUley*s  Case,  99. 

3.  Previous  assault. — On  trial  for  murder,  testimony  that  about  three 

weeks  before  the  homicide  the  bed  of  the  deceased  was  fired  into : 
Jield,  admissible,  where  prisoner  several  times  mentioned  the  firing 
in  a  manner  indicating  he  had  done  it  himself,  or  procured  it  to  be 
done.     Taylor^ s  Case,  109. 

4.  Vncommunicaied  threats. — Though  after  the  homicide  prisoner  ab- 

sconded, the  exclusion  of  uncommunicated  threats  against  him : 
held,  not  error.     Idem, 

5.  Rumor — Flight. — General  talk  in  the  community  that  if  certain  per- 

sons found  prisoner  they  would  kill  him  without  attempting  to  ar- 
rest him  :  held,  inadmissible  on  trial  for  murder  to  rebut  the  fiact  of 
his  immediate  fiight  and  concealment  and  endeavor  to  leave  the 
State.     Idem. 

6.  Indictment  against  another. — It  is  not  error  to  exclude  as  evidence  an 

indictment  against  another  person  for  the  same  offence.     Idem. 

7.  Insurance — Parol  evidence. — As  parol  contemporaneous  evidence  is  in- 

admissible to  contradict  or  vary  the  terms  of  a  valid  written  con- 
tract, an  insured  who  could  not  read  English  will  not  be  permitted, 
in  the  absence  of  fraud,  to  prove  that  his  application  was  filled  up 
by  the  agent,  that  he  was  not  questioned  as  to  his  books ;  that  he 
did  not  tell  him  he  would  keep  his  books  in  an  iron  safe  or  secure 
in  another  building,  and  that  the  questions  and  answers  were  not 
read  to  him.     Va.  F.  &  M.  Ins.  Co.  v.  Morgan,  290. 

8.  Declaralions  of  trust — Notice  to  purchasers. — Where  petitioner  in  bank- 

ruptcy appends  to  inventory  of  his  property  a  declaration  that  one 
parcel  had  been  bought  with  trust  money,  though  it  stood  in  his 
name,  such  declaration  is  unauthorized  by  the  federal  statute,  and 
constitutes  no  notice  of  such  trust  to  purchasers  at  the  sale  under 
the  bankrupt  proceedings.     Moorman  v.  Arthur. 

9.  Idem —  When  admissible. — Such  declarations  to  be  admissible  must  have 

been  made  when  declarant  had  no  interest  to  make  them,  and  not 
when  made  in  favor  of  his  own  family  against  his  creditors,  by  one 
who  is  not  only  insolvent,  but  in  bankruptcy.     Idem. 
10.  Resulting  trust.— In  the  case  here  :    held,  that  though  parol  teeti- 
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mony  is  admissible  to  establish  a  resulting  trust  against  the  letter  of 
a  deed,  yet  the  trust  must  be  proved,  as  alleged,  by  clear,  cogent, 
and  explicit  evidence ;  and  that  the  evidence  adduced  to  establish 
the  trust  claimed  by  the  plaintiflfe,  is  not  such,  but  on  the  contrary, 
is  conflicting,  improbable,  and  insufficient.     Idem, 

11.  Opinion. — Question  to  witness  in  action  for  killing  one  walking  on 

railroad  track  as  to  whether  there  was  enough  in  deceased's  appear- 
.ance  to  indicate  to  the  engineer  that  he  was  in  possession  of  his  £eu;u1- 
ties  :  heldf  inadmissible  as  asking  for  witness*  opinion  on  a  fact  which 
it  is  the  province  of  the  jury  to  determine  from  the  facts  testified  to. 
Tyler,  Rec'r  v.  Sites,  539. 

12.  Assignor — Declarations. — Declarations,  either  oral  or  written,  of  as- 

signor that  a  chose  in  action  had  been  paid  :  held,  inadmissible  un- 
less made  before  the  assignment  thereof,  and  the  same  is  true  as  to 
vendor  of  property  after  sale  as  against  vendee  thereof  Ginter  v. 
Breeden,  565. 

13.  Declarations  of  agent — Hearsay. — Agent's  admission  binds  principal 

only  when  made  whilst  the  transaction  is  going  on.  If  made  after- 
wards, it  is  mere  hearsay.     Lake  v.  Tyree,  719. 

14.  Evidence — Bills  of  Exceptions. — In  determining  questions  of  admissi- 

bility of  evidence,  this  court  cannot  look  outside  of  the  bills  of  ex- 
ception taken  to  its  exclusion.     Idem. 

EXECUTOR.     {See  Personal  Representatkes.) 

FRAUD. 

Equitable  jurisdiction  and  relief^CanceUation  of  satisfaction  of  judg- 
ment— Attorneys. — A  suit  to  cancel  satisf3w;tion  of  judgment,  on  the 
ground  that  it  was  procured  by  fraud  or  mistake,  may  be  main- 
tained by  the  attorneys  who  obtained  the  judgment.  Higginbotham 
V.  May,  233. 

FRAUDULENT  CONVEYANCES. 

Parties — Fraudulent  conveyances. — A  suit  to  set  aside  a  trust  deed 
giving  preference  to  creditors,  as  fraudulant,  cannot  be  maintained 
without  making  the  beneficiaries  parties.    Simon  v.  Ellison,  157. 

GRAND  JURY. 

Regxdar — Special. 

(See  Criminal  Jurisdiction  and  Proceedings.) 

HABEAS  CORPUS,  WRIT  OF. 

Constitution. — K.  was  received  in  the  penitentiary  October  16,  1885, 
from  the  city  of  Richmond,  and  again  February  14,  1891,  from  New 
Vol.  xc— 123 
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Kent  county.  He  was  taken  February  5,  1892,  before  the  circuit 
court  of  said  city  and  arraigned  and  identified  as  the  same  person 
who  had  been  twice  convicted,  and  was  sentenced  to  five  years  ad- 
ditional confinement.  These  proceedings  were  under  Code,  ||  4179, 
4180,  4182,  and  4183.  On  his  petition  for  a  writ  of  habeas  corptu, 
held,  those  sections  are  constitutional  and  valid,  and  the  prooeedinga 
under  them  were  regular,  and  the  writ  is  denied.  King  v.  Lynn, 
Sup't,  345. 

HIGHWAYS. 

1.  Easements. — No  easement  in  land  which  has  been  established  as  a 

public  road  can  be  acquired  by  subsequent  arbitration  proceedings 
between  the  original  owner  and  the  mover  of  the  proceedings  to  es- 
tablish such  road,  to  which  the  subject  is  no  party.  Railroad  ih,  v. 
Rasnake,  170. 

2.  Injury  to  highways — Suit  for  damages. — On  R.'s  motion  the  county 

court  established  a  public  road  through  B.'s  land.  B.  appealed. 
By  consent  the  appeal  was  dismissed.  The  circuit  court,  at  a  later 
term,  made  an  order  referring  the  question  of  the  road  and  damages 
to  arbitration.  The  award  was  entered  up,  at  a  term  still  later,  as 
the  order  of  the  circuit  court.  Afterwards  a  railway  company  in- 
jui'ed  the  roadway,  and  R.,  claiming  he  had  acquired  an  easement 
therein  by  virtue  of  said  order,  sued  said  company  for  damages  for 
the  injury :  held,  (1)  The  dismission  of  the  appeal  ended  the  juris- 
diction of  the  circuit  court  over  the  case.  (2)  The  award  entered 
.  as  the  judgment  of  that  court,  even  had  it  had  jurisdiction,  could 
not  confer  on  R.  any  right  in  the  road,  which  was  a  public  high- 
way. (3)  R.  had  no  cause  of  action  for  the  injury  against  the  CT>m- 
pany.     Idem. 

HUSBAND  AND  WIFE. 

1.  Common  law — Earnings. — At  common  law  marriage  is  an  absolute  gift 

to  the  husband  of  all  the  wife's  personal  estate,  including  her  earn- 
ings, which  did  not  become  her  separate  estate  until  May  1,  1888, 
and  property  purchased  before  that  time  with  hier  earnings  is  subject 
to  her  husband's  debts.     Grant  v.  Suttony  771. 

2.  Separate  estate — Burden  of  proof. — Where  wife  has  during  coverture 

purchase  property,  she  must  show  that  it  was  purchased  with  her 
separate  estate,  in  order  to  protect  it  from  her  husband's  creditors. 
Idem. 

INDICTMENT.     {See  Criminal  Jurisdiction  and  Proceedings.) 
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INJUNCTIONS. 

1.  Power  of  Uyiver  court. — Judge  of  lower  court  has  no  power  when  the 

case  is  at  rules  and  that  court  is  not  in  term,  to  increase  the  bond  upon 
an  ii^junction  granted  by  a  judge  of  this  court  after  its  refusal  by  the 
lower  court,  and  its  return  and  recordation  therein,  although  it  be- 
comes in  effect  an  order  of  that  court,  which  might  be  acted  upon 
as  such  by  that  court  in  term.    Ruffin  v.  Commercial  Bank,  708. 

2.  Collateral  security. — Where  claim  of  adverse  party  is  fully  protected 

by  collaterals,  an  order  to  increase  an  injunction  bond,  held,  error. 
Idem. 
{See  Equitable  Jurisdiction  and  Relief.) 


INSTRUCTIONS. 

1.  Reasonable  doubt. — It  is  not  error  to  strike  out  the  words,  **  to  doubt 

is  to  acquit,"  from  an  instruction  where  the  law  of  reasonable  doubt 
was  given  in  its  most  favorable  form  for  the  prisoner.  Taylor's  Case, 
109. 

2.  Inferences. — It  is  not  error  to  refuse  to  instruct  the  jury  that  no  infer- 

ence can  be  drawn  from  prisoner's  failure  to  introduce  any  evidence 
to  show  where  he  was  on  the  day  of  the  homicide,  where  it  is  in 
evidence  that  he  told  a  witness  that  he  was  at  that  time  in  another 
State,  as  instructions  not  applicable  to  the  evidence  are  inadmissi- 
ble.    Idem. 

3.  Employees — Risks. — In  action  by  employee  for  personal  injuries,  it  is 

not  error  to  instruct  that  a  servant  entering  upon  dangerous  em- 
ployment assumes  all  incident  risks,  but  not  extraordinary  risks 
arising  from  defective  machinery,  unless  he  has  knowledge  thereof, 
and  chooses  to  remain  in  the  employment  Richlands  Iron  Co.  v. 
Elkins,  349. 

4.  Idem — Duty  of  employer. — Nor  is  it  error  to  instruct  that  it  is  em- 

ployer's duty  to  use  ordinary  care  to  provide  reasonably  safe  and 
suitable  machinery,  and  that  in  absence  of  notice  to  the  contrary, 
employee  is  warranted  in  assuming  that  employer  has  performed 
his  duty  in  so  providing.     Idem.  . 

5.  Idem — Questions  by  jury. — After  instructions  to  jury  and  they  have 

retired  and  returned  and  stated  their  inability  to  agree,  it  is  not  error 
to  give  them  further  instructions  upon  questions  submitted  by  them 
and  discussed  by  court  and  counsel  for  both  parties  in  absence  of 
the  jury.     Idem, 

6.  Insurance — Premium — Payment. — Plaintiff  was  insured  against  loss 

by  fire  by  defendant,  who  delivered  the  policy  to  brokers  who  had 
placed  for  it  many  policies,  remitting  premiums  at  intervals.  They 
delivered  policy  to  plaintiff's  agent  without  collecting  premium. 
Afterwards,  before  the  loss,  plaintiff  paid  premium  to  agent,  who 
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paid  brokers  a  sum  which  he  testified  included  the  premium,  and 
took  receipt  **on  account  of  miscellaneous  companies."  Polic/ 
provided  that  company  should  not  be  liable  until  premium  actually 
paid.  The  trial  court  instructed  that  if  the  premium  was  embraced 
in  the  sum  the  agent  paid  the  broker,  the  jury  should  find  that  the 
premium  had  been  paid :  held,  no  error.  Wytheville  Ins.  &  Banking 
Co.  V.  Teiger,  277. 

7.  At  the  trial  the  court  instructs  that  "  if  the  jury,  iVom  the  evidence, 

believe  that  prisoner  wilfully  inflicted  upon  deceased  a  wound  cal- 
culated to  endanger  or  destroy  life,  and  that  death  ensued  therefrom 
within  a  year  and  a  day,  the  prisoner  is  none  the  less  responsible  for 
the  result,  although  it  may  appear  that  the  deceased  might  have  re- 
covered but  for  the  aggravation  of  the  wound  by  unskilful  or  im- 
proper treatment."     Held:  No  error.     Clark* 8  Case,  360. 

8.  Malice  aforethought. — To  constitute  murder,  the  killing  must  be  pre- 

determined, yet  the  design  to  kill  need  not  have  existed  for  any 
particular  length  of  time  and  may  be  formed  at  the  moment  of  com- 
mitting the  act,  and  an  instruction  on  a  murder  trial,  that  it  is  not 
necessary  that  the  design  of  killing  should  have  existed  "  for  any 
length  of  time  "  :  held,  not  misleading  as  being  equivalent  to  telling 
the  jury  that  a  killing  on  sudden  impulse  is  murder.    Brown* s  Case,  671. 

9.  Burden  of  proof — In  action  on  check  given  for  price  of  land,  there 

is  a  plea  of  nil  debet  and  also  a  special  plea  of  fraud  in  the  sale,  and 
the  jury  is  instructed  that  the  defendant  must  prove  his  special  plea, 
but  the  plaintiff  *8  duty  to  prove  the  case  made  in  his  declaration  is 
ignored :  held,  such  instruction  works  no  injury  to  the  defendant 
where  it  is  given  after  the  evidence  relating  exclusively  to  the  spe- 
cial plea,  has  been  closed.    Lake  v.  Tyree,  719. 

10.  Compromise. — At  such  trial  the  jury  were  instructed  that  no  compro- 

mise between  the  parties,  or  any  one  else,  could  bar  the  prosecution. 
Held :  No  error  ;  nor  is  an  instruction  in  the  language  of  the  statute, 
Code,  i  3677.     Barker^s  Case,  820. 

11.  DuJty  of  jury. — It  being  no  more  the  duty  of  the  jury  to  endeavor  to 

acquit  than  to  convict,  an  instruction  that  the  jury  should  endeavor 
to  reconcile  all  the  evidence  with  the  presumption  of  the  innocence 
of  the  accused :  held,  properly  denied.    Idem. 

12.  Evidence. — Where  there  is  no  evidence  tending  to  support  an  instruc- 

tion that  is  asked  for,  held,  it  is  properly  denied.     Lewis*  Case,  843. 

13.  Wills — Capacity — Undue  influence. — It  is  error  in  a  suit  to  set  aside  a 

will  for  testamentary  incapacity  and  undue  influence,  to  refuse  an 
instruction  asserting  that  undue  influence  is  any  means  employed 
with  the  testator,  which  under  the  circumstances,  he  cannot  well 
resist  and  which  induces  him  to  do  what  otherwise  he  would  not  do. 
ChappeU  v.  Trent,  849. 
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14.  Idem — Misleading, — An  instruction  that  the  influence  to  vitiate  a  will 

must  amount  to  force  and  coercion  ohetructing  free  agency,  and  not 
the  mere  influence  of  affection  and  attachment  nor  mere  desire  of 
gratifying  another's  wishes,  is  misleading  as  being  calculated  to  im- 
press the  jury  that  only  physical  force  or  threats  of  personal  violence 
would  be  sufficient  to  vitiate  a  will,  and  is  erroneous.    Idem, 

15.  Idem — Assumption  of  facts. — It  is  error  to  give  an  instruction  ignoring 

the  question  of  testamentary  capacity,  and  thus  assuming  its  exist- 
ence, and  suggesting  that  unless  it  be  shown  that  the  will  was  the 
result  of  irresistible  importunities,  or  was  made  purely  for  the  sake 
of  peace,  it  must  be  upheld.     Idem. 

16.  Idem — Previous  declarations, — An  instruction  assuming  that  the  pro- 

visions of  a  will  accord  with  testator's  affections  and  previous  decla- 
rations is  erroneous  where  it  devises  all  of  testator's  property  to 
persons  not  related  to  him,  and  is  contrary  to  his  previous  declara- 
tions to  the  effect  that  he  did  not  intend  to  make  any  will,  and  he 
is  not  shown  to  have  had  any  affection  for  such  beneficiaries.   Idem. 

17.  Idem — Signature  of  testator. — An  instruction  that  a  will  m  invalid  un- 

less in  writing  and  signed  by  the  testator,  or  by  some  other  person 
in  his  presence  and  by  his  direction,  in  such  manner  as  to  manifest 
that  the  name  \s  intended  as  a  signature,  and  unless  it  be  wholly 
written  by  the  testator,  the  signature  must  be  made  or  the  will 
acknowledged  by  him  in  the  presence  of  at  least  two  competent 
witnesses  present  at  the  same  time,  and  such  witnesses  must  sub- 
scribe the  will  in  testator's  presence,  is  in  accordance  with  the  statute 
and  covers  the  whole  ground,  and  any  addition  to  the  effect  that 
such  direction  need  not  be  in  any  particular  form,  but  may  be  given 
by  testator  spontaneously  or  at  the  suggestion  of  another,  should 
not  be  given.    Idem. 

INSURANCE. 

1.  Delivery —  Waiver. — It  is  a  waiver  of  the  condition  of  prepayment  to 

deliver  a  policy  without  requiring  prepayment  of  premiums.  Wythe- 
ville  Ins.  &  Banking  Co.  v.  Teiger,  277. 

2.  Payment  of  premiums. — Where  company  charges  premiums  person- 

ally to  the  agent,  who  gives  credit  to  the  insurer :  held,  it  amounts 
to  payment.     Idem. 

3.  Apparent  agent — Estoppel. — When  insurance  company  clothes  a  per- 

son with  apparent  authority  to  deliver  policies  and  receive  premiums  : 
held  J  it  is  estopped,  after  policy  is  delivered  to  innocent  holder,  to 
set  up  a  defence  that  the  agent  acted  without  written  authority. 
Idem. 

4.  Instructions — Payment. — Plaintiff  was  insured  against  loss  by  fire  by 

defendant,  who  delivered  the  policy  to  brokers  who  had  placed  for 
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it  many  policies,  remitting  premiums  at  intervals.  They  delivered 
policy  to  plaintiff's  agent  without  collecting  premium.  Afterwards, 
before  the  loss,  plaintiff  paid  premium  to  agent,  who  paid  brokers 
a  sum  which  he  testified  included  the  premium,  and  took  receipt 
**on  account  of  miscellaneous  companies.'*  Policy  provided  thai 
company  should  not  be  liable  until  premium  actually  paid.  The 
trial  court  instructed  that  if  the  premium  was  embraced  in  the  sum 
the  agent  paid  the  broker,  the  jury  should  find  that  the  premium 
had  been  paid  :  held,  no  error.    Idem. 

5.  Warranties. — A  warranty  is  an  agreement  in  the  nature  of  a  condition 

precedent,  and  like  that  must  be  strictly  complied  with,  whether 
material  or  not.     Va.  F.  <&  M.  Ins.  Co.  v.  Morgan,  290. 

6.  Conditions — Iron  safe  clause. — In  application  for  policy  of  fire  insur- 

ance insured  was  asked  if  he  would  keep  his  account  books  in  an 
iron  safe,  or  secure  in  another  building.  He  answered  in  the  afltan- 
ative :  held,  the  statement  was  a  warranty. 

7.  Parol  evidence. — As  parol  contemporaneous  evidence  is  inadmissible 

to  contradict  or  vary  the  terms  of  a  valid  written  contract,  an  in- 
sured who  could  not  read  English  will  not  be  permitted,  in  the  ab- 
sence of  fraud,  to  prove  that  his  application  was  filled  up  by  the  agent, 
that  he  was  not  questioned  as  to  his  books ;  that  he  did  not  tell  him 
he  would  keep  his  books  in  an  iron  safe  or  secure  in  another  build- 
ing, and  that  the  questions  and  answers  were  not  read  to  him.    Idem. 

8.  New  policy. — Assured  asked  company's  agent  to  permit  removal  of 

insured  property.  Agent  said  there  were  so  many  endorsements  on 
old  policy  it  would  be  best  to  cancel  it  and  take  a  new  one  for  the 
return  premium  at  pro  rata  rates.  Company  issued  a  new  policy 
expiring  at  an  earlier  day,  but  it  was  not  delivered  to  assured.  The 
property  was  burned  after  expiration  of  the  new,  but  before  that  of 
the  old  policy  :  held,  the  company  is  liable  for  the  loss.  Hardin  v. 
Alexandria  Ins.  Co.,  413. 

9.  Agents. — Insurance  company  supplies  one  with  all  needfal  blanks, 

responds  to  his  acts,  approves  of  his  permits  to  remove  insured 
property,  and  pays  the  rent  of  his  office :  held,  it  is  bound  by  his 
doings  as  its  agent.    Idem. 

10.  Policy  of  insurance — Conditions — Construction. — It  is  now  well  settled 

that  where  two  constructions  may  be  placed  on  language  of  policy, 
the  one  most  favorable  to  the  insured  is  to  be  adopted,  and  in  case 
of  doubt,  the  terms  are  to  be  construed  most  strongly  against  the 
insurer.     Va.  F.  d*  M.  Ins.  Co.  v.  Thomas,  658. 

11.  Idem — Change  of  title. — Clause  avoiding  policy  if  there  should  beany 

change  in  title  or  interest  of  assured  unless  company  was  notified  in 
writing,  where  one  of  a  firm  assured,  was  a  married  woman  whose 
husband  managed  her  interest,  and  she  died,  bequeathing  her  prop- 


Digitized  by 


Google 


Index.  988 

INSURANCE— Continued. 

erty  to  her  husband,  remainder  to  her  son,  and  the  business  was 
conducted  as  before  until  the  fire :  held,  no  such  change  as  avoided 
the  policy.  Idem. 
12.  Idem — Tin  shop — Mamifiicturing.—A  policy  insuring  a  tin  shop, 
though  containing  a  provision  against  a  manufacturing  establish- 
ment, yet  allows  making  tin  cans  and  other  such  work  as  is  usually 
done  in  such  shops.    Idem. 

INTEREST. 

Funds  in  ciistodia  legis. — Where  the  funds  have  remained  in  the  court's 
hands  during  the  litigation,  interest,  held  not  allowable  except  from 
date  of  judgment.     DanieVs  ex^or  v.  Wharton,  684. 

INTER-STATE  COMMERCE. 

Telegraph  companies — Penalties. — Code,  §  1292,  providing  that  every  tele- 
graph company  shall  deliver  a  telegram  promptly  to  the  person  to 
whom  it  is  addressed,  and  that  for  every  failure  to  forward  or  de- 
liver same  as  promptly  as  possible,  the  company  shall  forfeit  $100 
to  the  person  sending  it,  or  to  the  person  to  whom  it  is  addressed : 
held,  not  a  burden  upon,  or  a  regulation  of,  commerce,  and  not  in 
conflict  with  any  act  of  Congress,  or  with  the  inter-state  commerce 
clause  of  the  United  States  Constitution  ;  and  the  action  to  enforce 
the  forfeiture  need  not  be  in  the  name  of  the  commonwealth.  Tele- 
graph Co.  V.  Tyler,  297. 

JOINT  STOCK  COMPANIES.     {See  Corporations.) 

JUDGMENTS. 

1.  Lands  in  another  county — Purchasers. — Purchaser  of  land  under  de- 

cree in  county  wherein  it  lies,  is  not  affected  by  constructive  notice 
of  judgment  in  another  county  which  is  not  docketed  in  former 
county  until  after  sale  is  confirmed  and  purchase-money  paid, 
though  title  is  retained.     Logan  v.  Pannill,  11. 

2.  Assignees. — ^Judgment  not  docketed  in  county  wherein  land  of  the 

debtor  lies,  and  is  sold  under  decree  in  partition,  does  not,  upon 
being  docketed  in  said  county,  become  a  lien  upon  bonds  for  the 
purchase-money  in  hands  of  assignee  who  has  no  notice  of  the  judg- 
ment, though  title  to  the  land  was  retained,  and  those  bonds  being 
personalty,  and  no  execution  had  been  issued.    Idem. 

3.  Remedy  at  law — Injunction. — An  injunction  will  not  be  awarded  to  a 

judgment  by  default  upon  summons  directed  to  sherifi"  of  another 
county  than  the  one  where  the  action  is  brought,  although  the  sum- 
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mons  was  issued  contrary  to  law,  as  the  judgment,  though  errone- 
ous, is  not  void,  and  the  defendant  has  a  complete  remedy  at  law 
by  motion  under  Code,  J  3451.    Brovm  v.  Chapman,  176, 

4.  Equitable  jurisdiction  and  relief— CanceUaiion  of  soLxtf action  of  judg- 

meni — Attorneys. — A  suit  to  cancel  satisfaction  of  judgment,  on  the 
ground  that  it  was  procured  by  fraud  or  mistake,  may  be  maintained 
by  the  attorneys  who  obtained  the  judgment.  Higginboiham  v. 
May,  233. 

5.  Idem — Judgment  creditors — Enforcement  of  lien. — A  suit  to  enforce  lien 

of  judgment,  if  found  subsisting  in  suit  to  cancel  satisfaction  there- 
of, may,  during  pendency  of  latter  suit,  be  maintained  by  the  owners 
of  the  judgment,  in  the  nature  of  a  cross  bill.    Idem. 

6.  Payment  by  note. — Holder  of  note  sending  it  to  attorneys  with  instruc- 

tions to  renew,  if  possible,  but  otherwise  to  sue,  and  after  judgment 
is  obtained  receiving  from  them  new  note  and  money,  with  intima- 
tion that  if  a  small  balance  is  soon  paid  they  will  receive  it  in  satis- 
faction of  the  judgment,  which  holder  accepts  and  announces  the 
balance  due,  but  doing  nothing  further  for  five  years,  thereby  rati- 
fies the  act  of  the  attorneys  in  endorsing  the  judgment  as  **  satisfied.'* 
Idem. 

7.  Judgments  confessed — Statute — Common   law. — ^Though  Code,    |  3233, 

provides  that  in  any  suU  defendant  may  confess  judgment  in  the 
clerk's  office,  heldy  a  judgment  there  confessed  is  not  invalid  because 
there  was  no  suit  pending  and  no  previous  process  issued,  as  judg- 
ments by  confession  existed  at  common  law  whereof  the  statute  is 
mainly  declaratory,  and  only  substantial  compliance  is  required  to 
validate  such  a  judgment.     Saunders  v.  Lipscomb,  647. 

8.  Idem — Minute  book. — Code,  §  3283,  requiring  clerk  to  enter  in  his 

order  or  minute  book  a  judgment  confessed  in  his  oflice,  held  direc- 
tory only,  and  his  failure  to  do  so  does  not  invalidate  the  judgment. 
Idem. 

9.  Non-residents — Judgments  in  personam. — Where  .non-resident  defend- 

ants who  have  been  proceeded  against  by  publication  under  attach- 
ment, appear  and  defend  on  the  merits,  judgments  and  decrees  in 
personam  may  be  entered  against  them.     Or  abb  v.  Star  key,  831. 

JUDICIAL  SALES. 

1.  Judgments — Lands  in  another  county — Purchasers. — Purchaser  of  land 

under  decree  in  county  wherein  it  lies,  is  not  afi*ected  by  construc- 
tive notice  of  judgment  in  another  county  which  is  not  docketed  in 
former  county  until  after  sale  is  confirmed  and  purchase  money  paid, 
though  title  is  retained.     Logan  v.  PanniU,  11. 

2.  Idenn — Assignees. — Judgment  not  docketed  in  county  wherein  land  of 
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the  debtor  liee,  and  is  sold  under  decree  in  partition,  does  not,  upon 
being  docketed  in  ^d  county,  become  a  lien  upon  bonds  for  the 
purchase  money  in  hands  of  assignee  who  has  no  notice  of  the 
judgment,  though  title  to  the  land  was  retained,  and  those  bonds 
being  personalty,  and  no  execution  had  been  issued.    Idem. 

3.  Vendor^ 8  lien — Decree  of  sale. — A  portion  of  amount  not  being  due, 

where  the  time  when  due  is  stated  in  a  decree  of  sale  to  enforce  a 
vendor's  lien,  does  not  render  the  decree  erroneous.  Moore  v.  Green^ 
181. 

4.  Idem — Decree  for  re-sale. — If  it  be  error  to  decree  to  plaintiff  the  right 

to  recover  on  a  vendor's  lien  for  an  amount  not  then  due,  such  error 
will  be  cured  by  a  decree  for  resale  after  the  amount  becomes  due. 
Idem. 

5.  Purchasers — Account  of  liens. — Purchasers  under  decree  rhould  not  be 

required  to  take  or  pay  for  the  property  where  it  had  been  thrice 
sold  without  an  account  of  liens  and  the  title  is  uncertain.  Etter  v. 
ScoU,  762. 

6.  RerUs  and  profits. — Where  the  bill  fails  to  allege,  and  it  is  not  proved, 

that  the  rents  and  profits  will  not  within  five  years  discharge  the 
liens :  ?ield,  error  to  decree  sale.    Idem. 

7.  Previous  sale. — Purchasers  at  such  sale  should  not  be  compelled  to 

complete  their  purchase  where  the  land  has  been  previously  sold  in 
another  suit,  and  neither  the  sale  nor  the  decree  therefor  has  been 
set  aside.    Idem. 

8.  Sale  commissioner. — Owner  of  half  of  the  judgment,  to  satisfy  which 

the  suit  is  brought  to  sell  land  :  held,  incompetent  to  act  as  commis- 
sioner to  sell.     Idem. 


JURISDICTION. 

1.  Circuit  courts — Motion  to  recoier  forfeits. — Said  courts  have  no  jurisdic- 

tion of  motions  to  recover  forfeits  specified  in  ?  1292,  as  ?  3211  autho- 
rizes the  remedy  by  motion  only  in  cases  where  plaintiff  is  entitled 
to  recover  money  on  action  or  a  corUractj  and  the  proceeding  to  re- 
cover such  forfeit  is  founded,  not  upon  a  contract,  but  ui>on  a  tort: 
i.  e.,  &  wrongful  violation  of  a  public  duty.  Western  Union  Tel.  Co. 
V.  Bright,  778. 

2.  Idem — Special  powers — Record — Dismissal. — Where  a  court  acts  under 

special  powers,  it  has  only  the  jurisdiction  expressly  delegated,  and 
it  must  appear  from  the  record  that  its  acts  are  within  its  jurisdic- 
tion ;  and  the  court  will  dismiss  the  case  at  any  time  when  the  fact 
is  brought  to  its  notice.     Idem. 


JURY.     {See  Criminal  Jurisdiction  and  Proceedings.) 
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JUSTICES. 

1.  Prohibition — New  trial, — A  writ  of  prohibition  will  be  granted  to  re- 

strain a  justice  from  allowing  a  new  trial  afte^*  more  than  thirty  days 
after  judgment,  and  to  restrain  defendant  from  proceeding  after  such 
new  trial  is  allowed.     Burroughs  v.  Taylor^  55. 

2.  Appointment  of  Justices. — Code,  i  97,  authorizing  county  courts  to  ap- 

point additional  justices  to  the  number  specified  in  the  constitution 
when  the  public  sei-vice  requires  it :  held^  not  violative  of  sections  2 
and  4,  article  VII  of  the  constitution,  and  not  an  unwarranted  dele- 
gation of  legislative  power.     Ex  parte  Bassitt,  679. 

LACHES. 

1.  Limitation  of  action. — The  federal  statute  limiting  actions  by  or  against 

assignees  in  bankruptcy  as  to  property  vested  in  them  to  two  yeari, 
applies  not  to  suiis  against  purchasers  from  such  assigneei.  I^or 
can  the  claims  of  persons  to  said  property  be  barred  by  l€u:he$  so 
long  as  they  are  ignorant  of  their  rights.     Moeirmmi  v.  Arthur,  455. 

2.  Corporations — Subscriptions  to  stock — Frmtd. — Laches  does  not  begin 

to  run  until  subscriber  is  chai^gnhle  with  notice  that  a  fraud  has  been 
perpetrated  upon  him.     Virginia  Land  Co.  v.  Haupt,  533. 

3.  Idem — Notice — What  is — Duty  to  investigate. — Mere  suspicions  or  ran- 

dom fltstements  heard  in  public,  or  in  stockholders'  meetings,  do 
not  necessarily  constitute  notice.  But  after  a  subscriber's  suspicions 
are  reasonably  aroused,  it  is  his  duty  to  investigate  at  once.     Idem. 

4.  Idem — Burden  of  proof. — Corporation  has  the  burden  of  proof  in  as- 

serting that  the  subscriber  had  notice  and  was  guilty  of  laches. 
Idem. 

5.  Loss  of  evidence — Limitation. — Delay  of  twenty-six  years  in  bringing 

suit  to  enforce  a  vendor's  lien,  where  the  delay  is  explained  by  the 
loss  of  the  court  records  and  the  destruction  of  the  creditor's  books 
showing  the  existence  of  the  lien,  held,  will  not  prevent  a  recovery. 
And  there  is  no  limitation  to  the  life  of  such  lien  saving  that  arising 
from  presumption  of  payment  from  lapse  of  time.  Ginter  v.  Bree- 
deri,  565. 

6.  Presumption  of  payment — Stay  law. — Where  vendor's  lien  accrued  in 

1860,  the  stay  law  period  must  be  excluded  from  the  twenty  years 
necessary  to  create  the  presumption  of  payment,  and  no  such  pre- 
sumption had  arisen  when  this  suit  was  brought  in  1888.     Idem. 

7.  Partnership — Dissolution — Contribution. — A   surviving    partner    who, 

after  his  co-partner  leaves  the  State,  takes  possession  of  the  assets, 
which  are  ample  to  pay  the  firm's  indebtedness,  and  assumes  con- 
trol of  the  business,  undertaking  to  cloae  it  up,  and  fails  for  thirty- 
four  years  to  render  any  account,  or  make  any  claim  against  his  co- 
partner or  his  estate  for  contribution  for  firm  debts  paid  by  him : 
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hddj  precluded  by  his  laches  from  claiming  such  contribution  and 
subjecting  his  deceased  partner's  lands,  in  the  hands  of  his  widow 
and  children,  to  the  payment  of  a  share  of  such  debts.  Compton  v. 
T/k>m,  653. 

LEASE. 

1.  Mines — Forfeiture —  Waiver. — The  right  to  insist  upon  forfeiture  of  coal 

lease  for  breach  of  condition  subsequent,  held^  waived  by  the  lessor 
recognizing  lessee's  right  to  assign  the  lease.     Beaton  v.  Taylor ^  219. 

2.  Idem — Royalties— Transportation. — Lease  of  coal  mine  is  not  forfeited 

by  failure  to  make  the  required  output  or  pay  royalties,  when  the 
lease  provides  that  failure  to  get  transportation  shall  excuse  the 
making  of  such  output,  and  transportation  was  not  obtained  and 
the  payment  of  royalties  was  waived  as  provided  in  the  lease.    Idem. 

LEGACY.     (See  Wills.) 

LESSOR  AND  LESSEE. 

1.  Mines — Lease — Forfeiture —  Waiver. — ^The  right  to  insist  upon  forfeiture 

of  coal  lease  for  breach  of  condition  subsequent,  held,  waived  by  the 
lessor  recognizing  lessee's  right  to  assign  the  lease.  Beaton  v.  Tay- 
lor, 219. 

2.  Idem — Royalties — Transportation. — Lease  of  coal  mine  is  not  forfeited 

by  failure  to  make  the  required  output  or  pay  royalties,  when  the 
lease  provides  that  failure  to  get  transportation  shall  excuse  the 
making  of  such  output,  and  transportation  was  not  obtained  and  the 
payment  of  royalties  was  waived  as  provided  in  the  lease.     Idem. 

LIBEL  AND  SLANDER. 

1.  Malice — Privileged  communications. — Mere  publication  of  defamatory 

words  \^  prima  fade  evidence  of  malice,  but  the  occasion  may  rebut 
the  presumption.    Strode  v.  Clement,  553. 

2.  Justification. — To  justify  publication  of  defamatory  matter,  the  occa- 

sion must  be  privileged,  and  must  be  used  bona  fide  without  malice. 
Idem. 

3.  Court — Jury. — Whether  the  occasion  be  privileged  is  a  question  for 

the  court.  Whether  the  occasion  has  been  used  bona  fide  without 
malice  is  a  question  of  fact  for  the  jury.     Idem. 

4.  Befamation — Pritileged. — A  letter  written  by  one  believing  he  has  an 

interest  in  th«  subject  matter,  stating  that  the  addressee  cannot  af- 
ford to  go  through  life  with  a  breach  of  trust  staining  his  character, 
that  his  books  swarm  with  false  entries  which  he  refuses  to  correct. 
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and  that  if  he  fails  to  properly  account  and  make  restitution,  the 
writer  will  publish  the  facts  in  a  manner  most  unpleasant  to  him : 
held,  a  privileged  communication,  and  the  writer  not  liable  in  an 
action  for  defamation  in  writing  the  letter.    Idem. 

5.  Action  for  defamation — Burden  of  proof. — In  such  action  for  insults  in 

a  letter  written  on  a  privileged  occasion,  the  burden  is  on  the  plain- 
tiff to  prove  that  the  letter  was  written  maliciously,  by  showing  that 
the  defendant  availed  himself  of  the  occasion,  not  for  the  purpose 
of  protecting  his  interests,  but  to  gratify  some  ill-will  independent 
of  such  ocdasion  and  to  defame  the  addressee.     Idan. 

6.  Slander — Repetition — Evidence. — XTnder  plea  of  not  guilty  in  action  for 

defamation,  the  defendant  cannot  introduce  witnesses  to  prove  that 
they  heard  the  same  slander.     Blackwell  v.  Landreth,  748. 

7.  Idem — Verdict — Costs. — In  such  action  the  trial  court  had  no  power  to 

enter  judgment  for  five  dollars  only,  where  the  verdict  was  for  that 
sum  and  costs,  but  if  the  verdict  was  irregular,  it  should  have  been 
set  aside  and  a  new  trial  awarded.     Idem. 

8.  Idem — Inadequate  damges. — A  verdict  for  five  dollars  and  costs  will  be 

set  aside  as  inadequate  in  action  of  slander  of  a  girl  of  unblemished 
reputation  by  false  imputations  upon  her  chastity  for  the  purpose  of 
injuring  an  opposing  candidate  for  office.     Idem. 


LIENS. 

1.  Constitutional  law — Special  legislation. — Code,  J  2486,  giving  liens  to 

persons  furnishing  supplies  to  a  manufacturing  corporation  on  all  its 
property,  superior  to  deeds  of  trust,  &c.,  executed  since  March  21, 
1877,  is  not  contrary  to  amendment  14  to  the  constitution  of  the 
U.  S.  as  being  special  and  class  legislation.  Va.  Devel.  Co.  v.  Crozer 
Iron  Co.,  126. 

2.  Construction  of  statutes. — Liens  for  supplies  given,  by  §  2485,  priority 

over  deeds  of  trust,  &c.,  executed  since  March  21,  1877,  are  not  re- 
stricted to  deeds  of  trust,  &c.,  executed  between  that  date  and  the 
date  of  the  taking  effect  of  that  act,  but  have  precedence  over  deeds 
of  trust,  &c.,  executed  after  the  latter  date.     Idem. 

3.  Vested  rights — Impairment  of  clmrier. — Section  2485  giving  prior  liens 

upon  the  property  of  manufacturing  corporations  for  supplies  is  not 
invalid  as  impairing  the  charter  right  of  such  corporation  to  issue 
its  bonds  and  secure  them,  as  the  charter  was  taken  subject  to  the 
general  law  of  the  State,  and  such  changes  as  might  be  made  in  that 
law. — Idem. 

4.  General  laws — Private  acts — Acts  of  incorporation. — Section  4203  ex- 

cluding fVom  operation  of  the  Code  any  act  passed  by  the  legisla- 
ture between  March  15,  1887,  and  May  1, 1888,  applies  only  to  the 
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acts  of  a  general  nature  and  not  to  acts  of  incorporation,  which  are 
private  acts.     Idem. 

5.  Supplies — What  are  under  J  f^5. — Pig  iron  furnished  a  rolling  mill, 

whose  business  is  to  manufacture  iron,  steel,  and  other  metals,  is 
**a  supply"  within  the  meaning  of  ?  2485,  giving  a  lien  to  all  per- 
sons furnishing  fuel  and  other  supplies  necessary  to  the  operation  of 
any  manufacturing  company.     Idem. 

6.  Liens  for  materials — Priority. — Liens  giveh  by  §  2485  are  entitled  to 

precedence  as  among  themselves  according  to  the  times  at  which 
they  are  severally  filed  under  J  2486,  that  first  filed  taking  prefer- 
ence.    Idem. 

LIQUOR,  SALE  OF. 

1.  Code,  i  534' — Under  said  section  a  single  sale  of  liquor  without  a 

license  is  a  violation,  as  the  law  is  not  limited  to  persons  engaged  in 
carrying  on  the  traffic.     Leivis^  Case,  843. 

2.  Joinder  of  offences. — The  indictment  in  this  case  contains  ten  counts, 

each  charging  a  sale  to  a  diflferent  person,  which  constitutes  separate 
and  distinct  ofiences :  held,  the  demurrer  was  properly  overruled. 
Idem. 

3.  Instructions — EHdence. — Whei*e  there  is  no  evidence  tending  to  sup- 

port an  instruction  that  is  asked  for,  held,  it  is  properly  denied. 
Idem. 

4.  Cases  Compared. — Piedmont  Club  v.   Commonwealthy  87  Va,,  540,  dis- 

tinguished from  case  at  bar.    Idem. 

LOCAL  OPTION  LAW. 

1.  Indictment — Sale  of  liquor — Exidence — New  trial. — Indictment  for  un- 

lawful sale  of  ardent  spirits,  charged  that  the  oflfence  was  commit- 
ted in  a  certain  district  where,  under  the  local  option  law,  **no 
license"  prevailed.  The  evidence  was  that  the  defendant  sold 
ardent  spirits  to  witness  in  the  county,  but  did  not  designate  the 
district.  Defendant  moved  to  set  aside  the  verdict  of  **  guilty  as 
charged  in  the  indictment,"  and  for  a  new  trial ;  which  motion  was 
overruled  :  held,  the  motion  should  have  been  sustained.  Morgan^ s 
Case,  80. 

2.  Election  under  repealed  statute — Validity. — An  election  held  July  1, 

1886,  under  act  of  February  26,  1886,  was  not  invalidated  by  repeal 
of  that  act  after  May  1,  1888,  by  the  adoption  of  Code,  §  4202. 
Thomas'  Case,  92. 

3.  Judicinl  cognizance — Election.  —The  court  will  take  notice  judicially 

that  at  an  election  held  under  act  of  February  26, 1886,  in  the  magis- 
terial district  wherein  the  oflfence  is  laid,  the  vote  against  license 
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prevailed,  and  no  all^ation  to  that  effect  is  necessary  in  the  indict- 
ment ;  and  also  that  apple  hrandy  is  intoxicating.    Idem, 
4.  Clerical  error. — A  mistake  as  to  the  date  of  an  order  entered  in  the 
record  of  the  county  court  in  relation  to  such  election  will  not  in- 
validate the  election.     Idem. 

MANDAMUS,  WRIT  OF. 

1.  In  case  here :  held,  a  mundamus  will  not  be  awarded  to  compel  the 

clerk  to  docket  and  index  such  memorandum  unless  the  original 
contract  has  been  produced  before  him  and  proved  or  acknowledged 
as  prescribed  by  law.     Callahan  v.  Young^  Clerk,  574. 

2.  Jurisdiction — Answer — Code,  section  3094,  providing  that  a  writ  of 

mandamus  shall  issue  and  be  tried  at  the  place  of  session  of  this 
court  at  which  writs  of  error  to  such  court,  are  to  be  tried :  hM, 
controlling  as  to  the  place  where  the  jurisdiction  in  the  present  case 
is  to  be  exercised.     Hotchkiss  v.  GraUan,  Judge,  642. 

3.  Treasurer — Deed. — Where  sale  of  land  for  taxes  is  made  by  an  ex-ool- 

lector,  mandamus  will  not  lie  to  compel  the  city  treasurer  to  make  a 
deed  conveying  the  land  to  the  purchaser.    McCuUough  v.  Hunter, 


MANSLAUGHTER. 

1.  Self-defence. — ^Upon  the  facts  in  this  case  as  set  out  in  the  opinion  of 

the  court :  held,  there  is  no  element  of  self-defence  in  it,  and  the 
verdict  of  guilty  of  manslaughter  with  five  years*  confinement  in 
the  penitentiary,  will  not  be  disturbed.     Clark^s  Case,  360. 

2.  Idem. — Where  death  ensues  on  sudden  provocation,  or  quarrel,  with- 

out malice  aforethought,  the  killing  is  manslaughter.  Tu  reduce  the 
oflence  to  killing  in  self-defence  the  accused  must  prove  two  things, 
to  wit:  (1)  That  before  the  mortal  blow  was  given  he  declined 
further  combat,  and  retreated  as  far  as  he  could  with  safety,  and 
(2)  that  he  killed  the  deceased  through  the  necessity  of  preserving 
his  life  or  to  save  himself  from  great  bodily  harm.     Idem. 

MARRIAGE. 

1.  Legitimacy — Invalid  marriage. — Wife  leaves  her  husband  and  goes  to 

another  State.  He  marries  again,  and  has  children  bom  of  the 
second  marriage  before  the  first  is  dissolved :  held,  those  children 
are  legitimate.     Heckert  v.  HUe^s  AdmW,  390. 

2.  Idem — Cases  compared. — The  case  of  Oreenhow  v.  James,  80  Va.,  636  : 

held,  not  to  overrule  Stones  v.  Keeling,  5  Call,  143.    Idem, 

3.  Restraint  of  marriage. — A  condition  in  such  a  devise  to  testator's  sis- 
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ters  that  they  are  to  remain  sole,  and  that  in  case  of  either  marry- 
ing, the  property  shall  thenceforth  be  enjoyed  by  the  one  remaining 
sole:  held,  null  and  void  as  placing  a  restraint  upon  marriage. 
Smytlie  v.  Srhythe,  638. 

MARRIED  WOMEN. 

1.  Trust  deed — Separate  estate, — A  deed  of  trust  executed  by  a  married 

woman  and  her  trustee  on  her  equitable  separate  estate  in  land,  her 
husband  not  joining  in  the  deed,  is  void.     Taylor  v.  Cussen,  40. 

2.  Rents  and  profits. — Such  trust  deed  is  not  an  incumbrance  on  the  rents 

and  profits  of  such  estate  where  it  does  not  appear  that  the  loan 
secured  by  the  deed  waa  for  her  benefit,  and  where  her  intention 
was  to  create  a  specific  lien  on  the  estate.     Idem. 

3.  Husband — Estoppel. — Where  husband  was  not  guilty  of  any  fraud, 

actual  or  constructive,  in  negotiating  the  loan,  he  is  not  estopped 
from  denying  the  validity  of  such  deed.     Idem. 

4.  Resulting  trusts— Estoppel. — A  married  woman  is  not  estopped  from 

claiming  as  against  her  husband's  creditors,  a  resulting  trust  in  land 
paid  for  by  her  father  and  intended  to  be  hers,  but  deeded  to  her 
husband  by  his  collusion  with  the  grantor,  by  reason  of  the  failure 
of  her  fiither  and  herself  to  take  positive  action  during  his  lifetime, 
if  she  did  not  then  know  how  the  title  stood,  nor  what  her  father's 
intentions  were,  and  did  assert  her  title  before  it  was  assailed. 
Steagall  v.  Stea^aJl,  73. 

5.  Separate  estate — Transfer. — A  debt  secured  by  trust  deed  on  land,  be- 

came, under  the  creditor's  will,  the  separate  property  of  a  married 
woman,  with  whose  knowledge  and  consent  it  was  settled  with  her 
husband  in  the  purchase  of  land  that  was  conveyed  to  her  and  yet 
remains  hers.  Subsequently  the  bond  of  matrimony  between  them 
was  annulled,  but  the  rights  of  property  were  left  by  the  decree  as 
they  stood  at  its  date.  Afterwards  she  claimed  the  debt  as  her 
property  and  as  unpaid,  alleging  her  ignorance  of  her  rights  under 
act  of  April  4,  1877,  at  the  time  of  the  settlement.  By  her  direction 
the  trustee  advertised  the  land  for  sale  under  the  trust  deed.  The 
debtor  obtained  an  injunction  to  the  sale :    Held: 

1.  Under  that  act  a  married  woman  may  give  her  separate  estate 

to  her  husband,  and  her  ignorance  of  the  law  does  not  in- 
validate the  transaction. 

2.  The  rights  of  property  between  them  became  res  judicata  by 

the  decree  of  divorce. 

3.  The  injunction  was  rightly  perpetuated,  as  the  debt  has  been 

paid,  and  the  grantor  in  the  trust  deed  is  entitled  to  have  it 
released.     Osburn  v.  Throchnorton,  311. 

6.  Adverse  possession. — It  appearing  that  the  four  children  held  jointly, 
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adversary  possession  of  the  land  until  1843,  when  the  fourth  child 
was  under  the  disability  of  coverture  and  remained  such  till  after 
1881 :  field  J  there  could  be  no  adversary  possession  a^i^ainst  her  in 
fevor  of  her  co-tenants  during  her  coverture.  Buford  v.  North  Roa- 
noke L.  dc  I,  Co.,  418. 

7.  Deed  of  married  women — Defective  acknowledgment. — ^Where  certificate 

of  acknowledgment  to  deed  of  a  married  woman  in  1887,  failed  to 
state  that  she  acknowledged  the  same  to  be  her  act,  and  that  she 
willingly  executed  it :  held^  the  deed  is  void.  Clinch  River  Veneer 
Co.  V.  Kurtk,  737. 

8.  Idem — Executory  contract. — ^Deed  defectively  acknowledged  may  not 

pass  the  l^gal  title,  but  may  be  enforceable  in  equity  as  an  execu- 
tory contract,  and  will  uphold  a  trust  deed  made  on  fiiith  of  it,  es- 
pecially where  the  one  as  to  whom  it  is  defective,  makes  no  objec- 
tion on  that  account  and  is  ready  to  carry  out  her  part  of  the  con- 
tract and  receive  the  money  intended  to  be  secured  to  her  by  the 
trust  deed.     Idem. 

9.  Exchange — Fraud — -Re/ic/.— Previous  to  1877,  Mrs.  K.  owned  land  in 

fee,  and  she  and  her  husband  conveyed  it  to  P.,  taking  his  bonds 
payable  to  K. ;  and  the  same  day  bought  the  "  Cassell  place,"  K. 
executing  his  bonds  for  the  price,  with  P.  and  A.  as  sureties,  the 
latter  being  privy  to  the  fact  that  the  sale  and  purchase  were  one 
tmnsaction.  P.*s  bonds  were  assigned  to  A.,  who  agreed  to  apply 
them  to  the  Cassell  purchase  money,  but  instead,  applied  them  to  a 
debt  due  himself  from  K.  The  "Cassell  place"  was  sold  for  the 
unpaid  purchase  money :    Held : 

1.  The  sale  of  Mrs.  K.'s  land  did  not  amount  to  a  conversion 

thereof  into  personalty,  but  the  sale  and  purchase  was  one 
transaction,  as  to  these  parties,  and  constituted  an  exchange 
of  lands. 

2.  K.  owned  a  life  estate  in  his  wife's  land  whilst  she  was  entitled 

to  the  reversion  thereof. 

3.  The  application  of  the  bonds  of  P.  to  the  debt  due  A.  from  K. 

instead  of  to  the  Cassell  purchase  money,  was  a  fraud  upon 
Mrs.  K.'s  right  to  the  extent  of  the  value  of  her  reversion  in 
her  land,  and  the  estate  of  A.  is  liable  to  her  therefor.  Agton^s 
admW  V.  Kendrick,  825. 


MINES. 

1.  Lease — Forfeiture — Waiver. — The  right  to  insist  upon  forfeiture  of  coal 

lease  for  breach  of  condition  subsequent :  held^  waived  by  the  lessor 
recognizing  lessee's  right  to  assign  the  lease.    Deaton  v.  Taylor ^  219. 

2.  Idem — Royalties — Transportation. — Lease  of  coal  mine  is  not  forfeited 
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by  failure  to  make  the  required  output  or  pay  royalties,  when  the 
lease  provides  that  failure  to  get  transportation  shall  excuse  the 
making  of  such  output,  and  transportation  was  not  obtained  and 
the  pa)rment  of  royalties  was  waived  as  provided  in  the  lease.    Idem. 

MISTAKE. 

Equitable  jurisdiction  and  relief— Cancellation  of  satisfaction  of  judg- 
ments— Attorneys. — A  suit  to  cancel  satisfaction  of  judgment,  on  the 
ground  that  it  was  procured  by  fraud  or  mistake,  may  be  main- 
tained by  the  attorneys  who  obtained  the  judgment.  Higginhotkam 
V.  May,  233. 

MORTGAGE. 

Chattel  mortgages — Lex  loci  co^r actus. — A  trust  deed  of  chattels,  vaUd 
and  recorded  in  another  State,  is  valid  in  this  State,  though  not  re- 
corded here.     Craig  v.  Williams^  500. 

MOTIONS. 

Circuit  courts — Motion  to  recover  forfeits.  — Said  courts  have  no  jurisdiction 
of  motions  to  recover  forfeits  specified  in  J  1292,  as  J  3211  authorizes 
the  remedy  by  motion  only  in  cases  where  plaintiflf  is  entitled  to  re- 
cover money  on  action  or  a  contra^,  and  the  proceeding  to  recover 
such  forfeit  is  founded,  not  upon  a  contract,  but  upon  a  tort :  t.  e.,  a 
wrongful  violation  of  a  public  duty.     Telegraph  Co.  v.  Bright,  778. 

MUNICIPAL  CORPORATIONS. 

1.  Delegation  of  authority. — City  council  cannot  delegate  to  a  committee 

its  authority  to  sell  the  city*s  real  estate.  Beal  v.  City  of  Roanoke, 
77. 

2.  Pursuance  of  authority. — Where  council  referred  petition  for  purchase 

of  such  estate  to  **  the  Sewer  Committee  and  the  city  solicitor  with 
power  to  act,"  such  committee  cannot  bind  the  city  by  a  contract  to 
sell  without  the  solicitor's  concurrence.     Idem. 

3.  Railroad  Companies — Municipal  subscriptions — Conditions  precedent. — 

City  of  Bristol  is  authorized  by  statute  to  subscribe  and  issue  its 
bond  for  $25,000  to  the  S.  A.  &  O.  railroad  company  ;  provided  said 
statute  shall  not  be  in  force  until  the  company  subscribed  a  certain 
sum  to  a  furnace  company.  The  railroad  company  merely  procured 
a  transfer  to  itself  from  the  V.  T.  &  C.  railroad  company  of  $25,000 
of  stock  in  the  furnace  company ;  on  which  stock  the  S.  A.  &  0. 
railroad  company,  being  insolvent,  did  not  even  pay  the  assessments : 
held,  the  subscription  of  the  said  sum  by  the  S.  A.  &  O.  railroad  com- 
VoL.  xc — 125 
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pany  to  the  furnace  company  was  a  condition  precedent  to  the  iflsue 
of  the  bonds  of  the  city,  with  which  such  transfer  was  no  compli- 
ance.    Echols  V.  CUy  of  Bristol,  165. 

MURDER. 

1.  Suspicion  not  proof. — In  case  at  bar :  held,  that  though  the  facts  certi- 

fied in  the  record  present  strong  grounds  of  suspicion  against  the 
prisoner,  yet  they  are  not  sufficient  to  establish  beyond  a  reasonable 
doubt  the  prisoner's  guilt  of  the  crime  for  which  he  stands  indicted. 
TUley's  Case,  99. 

2.  The  evidence  in  the  record  warrants  the  verdict  of  guilty  of  murder 

in  the  first  degree.     Taylor's  Case,  109. 

3.  Malice  aforethoughl — Instructions. — To  constitute  murder,  the  killing 

must  be  predetermined,  yet  the  design  to  kill  need  not  have  existed 
for  any  particular  length  of  time  and  may  be  formed  at  *he  moment 
of  committing  the  act,  and  an  instruction  on  a  murder  trial,  that  it 
is  not  necessary  that  the  design  of  killing  should  have  existed  "  for 
any  length  of  time ' ' :  held,  not  misleading  as  being  equivalent  to 
telling  the  jury  that  a  killing  on  sudden  impulse  is  murder.  Brown^s 
Case,  671. 

4.  Deadly  weapons. — Malice  may  be  presumed  from  the  use  of  a  deadly 

weapon  in  the  previous  possession  of  the  slayer.  Idem. 
6.  Principal  in  second  degree. — An  accused  may  be  guilty  of  murder  in 
the  second  degree,  though  the  fatal  shot  was  fired  by  another,  if  the 
latter  was  engaged  jointly  with  accused  in  a  felonious  act  and  fired 
the  shot  in  attempting  to  accomplish  their  joint  escape,  the  accused 
being  present  aiding  and  abetting  the  one  who  fired  it.     Idem. 

NEGLIGENCE. 

1.  Railroads — Crossings — Contributory  negligence. — Where  a  person,  after 

standing  near  a  railroad  crossing,  attempts  to  cross  and  is  run  over 
by  a  train,  which  he  might  see  or  hear  if  he  looks  or  listens,  is 
guilty  of  such  contributory  negligence  as  will  .prevent  a  recovery  for 
his  death,  notwithstanding  negligence  of  defendant  in  foiling  to 
sound  the  whistle  or  ring  the  bell.     Hogan  v.  Tyler,  RecW,  19. 

2.  Railroad  company — Negligent  killing — AUer  ego. — An  engineer,  with 

the  knowledge  and  permission  of  the  conductor,  who  was  the  rep- 
resentative of  the  company,  left  his  engine  to  be  operated  by  an  in- 
experienced fireman.  Whilst  making  a  fiying  switch,  by  the  im- 
proper management  of  the  engine  by  that  fireman  the  brakeman 
was  killed :  held,  the  company  was  liable.  Railroad  Co,  v.  Thomas' 
adm'r,  205. 

3.  Declaration — Sufficiency. — Where  declaration  details  the  facte  of  such 
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killing,  and  alleges  that  at  the  time  thereof  the  engine  was  under 
the  management  of  such  firemen,  it  is  sufficient,  and  notifies  the 
company  that  it  will  have  to  defend  for  failure  to  keep  a  competent 
engineer.     Idem. 

4.  Employees — Risks — Instructions. — In  action  by  employee  for  personal 

injuries,  it  is  not  error  to  instruct  that  a  servant  entering  upon 
dangerous  employment  assumes  all  incident  risks,  but  not  extraordi- 
nary risks  arising  from  defective  machinery,  unless  he  has  knowl- 
edge thereof,  and  chooses  to  remain  in  the  employment.  Richlands 
Iron  Co.  V.  Elkins,  249. 

5.  Idem — Duty  of  employer. — Nor  is  it  error  to  instruct  that  it  is  em- 

ployer's duty  to  use  ordinary  care  to  provide  reasonably  safe  and 
suitable  machinery,  and  that  in  absence  of  notice  to  the  contrary, 
employee  is  warranted  in  assuming  that  employer  has  performed  his 
duty  in  so  providing.     Idem. 

6.  Employer — Defective    machinery. — Where    employer    leaves    a   large 

rapidly  revolving  cogwheel  unprotected,  so  that  tongs  carrying  large 
masses  of  iron  are  liable  to  be  caught  and  taken  into  it  and  the 
pieces  thrown  all  about  the  room  with  such  force  as  to  kill  any  person 
with  whom  they  come  in  contact,  after  having  been  warned  by  a 
skilled  workman  to  encase  it,  such  employer  held  liable  for  an  injury 
to  an  employee  resulting  from  the  tongs  catching  in  the  cogs.    Idem. 

7.  Verdict — Damages. — A  verdict  of  $2,500  for  an  injury  to  an  employee, 

breaking  his  skull  so  that  a  part  has  to  be  removed,  leaving  the  brain 
unprotected — by  which  his  capacity  to  work  is  very  much  impaired : 
held,  not  excessive.     Idem. 

8.  Railroads — License — Duty  of  company. — Where  the  public  has  been 

in  the  habit  of  crossing  the  railroad  track  on  foot  at  a  certain  place 
for  years  without  objection  from  the  company :  held,  such  acquiesc- 
ence amounts  to  a  license  and  imposes  on  the  company  the  duty  of 
taking  reasonable  care  to  avoiding  injuring  pedestrians.  Railroad 
Co.  V.  Wilson,  263. 

9.  Idem — Ihity  ff  persons  crossing. — Such  pedestrians  are  bound  to  take 

ordinary  precautions  for  their  own  safety,  even  if  there  was  any 
negligence  on  the  company's  part.     Idem. 

10.  Idem — Injury  to  persons  on  the  track. — One  crossing  railroad  at  a  place 

where  the  public  is  licensed  to  cross,  who  knowing  that  he  is  on  one 
,  of  the  main  tracks  over  which  trains  pass  at  all  hours,  fixes  his 
attention  upon  a  train  on  the  other  track  which  he  has  changed  his 
course  to  avoid,  and  takes  no  precautions  in  looking  out  for  trains 
upon  the  track  on  which  he  is  walking,  is  guilty  of  such  negligence 
as  defeats  his  recovery  for  injuries  from  being  struck  by  such  train. 
Idem. 

1 1 .  Employees — Injuries  —  Contributory  negligence — Disobedience.  — ^Where, 
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contrary  to  rules,  conductor  allowed  cars  to  be  shifted  and  run  down 
grade  without  an  engine  to  control  them,  and  whilst  he  was  betwe^i 
the  cars,  a  brakeman,  without  objection  from  the  conductor,  caused 
another  car  to  run  down  the  same  way,  which,  by  reason  of  defec- 
tive brakes,  could  not  be  controlled,  and  struck  the  first-named  cars 
with  such  violence  that  the  conductor  was  injured :  held,  the  con- 
ductor cannot  recover  on  account  of  his  own  negligence  and  disobe- 
dience of  the  rules.     Richmond  Co.  v.  Dudley,  304. 

12.  Idem — Presumption.  —Railroad  companies  are  entitled  to  presume  that 

cars  delivered  to  them  by  connecting  companies  are  in  proper  con- 
dition.   Idem. 

13.  Idem — Failure  to  inspect. — Conductors  who  are  required  by  the  rules 

to  inspect  all  cars  picked  up  in  transit,  cannot  recover  for  injunes 
received  by  them  by  reason  of  their  failure  to  inspect  such  cars. 
Idem. 

14.  Negligent  injury — Licensee. — Where  one  has  been  notified  by  defendant 

company  that  certain  freight  has  arrived  for  him  at  its  depot,  and 
whilst  walking  along  the  passage  to  the  freight  room  he  is  injured 
by  several  carelessly  piled  boxes  of  iron  falling  on  him  :  held,  he  is 
a  licensee,  and  the  company  is  liable  in  damages.  Railroad  Co.  v. 
Brown,  340. 

15.  Brakeman — Action  for  injury — Declaration. — In  action  against  railroad 

company  for  the  negligent  killing  of  plaintiff^'s  intestate,  the  decla- 
ration substantially  averred  that  it  was  the  duty  of  the  company  to 
have  and  maintain  safe,  sound,  and  suitable  brakes  to  the  cars  on 
which  the  intestate  was  assigned  to  duty ;  that  the  company  was 
guilty  of  negligence  in  suflering  the  brakes  to  the  cars  on  which  the 
intestate  was  employed  at  the  time  of  his  death  to  become  so  worn 
and  broken  as  to  be  incapable  of  stopping  the  train  as  quicJdy  as 
otherwise  they  would  have  done,  and  that  the  intestate's  death  re- 
sulted directly  from  this  negligence  on  the  part  of  the  defendant 
company  :  held,  the  declaration  is  suflScient  in  law.  Beard's  admW 
V.  Railroad  Co.,  351. 

16.  Railroads  —  Employees — Contributory    negligence. — Brakesman,   side- 

tracking flat  car,  train  having  backed  into  siding,  cut  car  loose,  and 
signalled  train  to  leave  it.  Car  not  clearing  main  track  he  signalled 
train  to  return  and  push  it  further.  Train  returning  fast,  he  put 
one  foot  between  iron  rails  loaded  on  car,  and  end  of  car,  and  other 
foot  outside  so  as  to  set  brake.  Train  struck  car  and  rails  slipped 
forward  and  crushed  his  foot :  held,  brakeman' s  negligent  act  caused 
accident,  and  he  is  not  entitled  to  recover.  Railroad  Co.  v.  De  BuiUy 
405. 

17.  Employees — Risks — Other  perils —  Warning. — An  employee's  assumption 

of  the  hazards  of  his  employment,  does  not  extend  to  the  hazards 
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of  a  work  of  a  different  character  to  which  his  employer  tempora- 
rily orders  him.  And  in  such  case,  he  is  entitled  to  rely  on  his  em- 
ployer's giving  him  proper  warning  of  other  perils  unknown  to  him, 
and  from  which  said  work  necessarily  distracts  his  attention. 
Michael  v.  Roanoke  Machine  WorkSy  492. 

18.  Idem — Negligent  injuries. — One,  employed  as  a  helper  in  defendant's 

boiler  shop,  was  ordered  to  do  a  novel  and  engrossing  work — that  of 
emptying  certain  oil  pans  ;  and  whilst  sitting  on  a  wall  twenty-five 
feet  high  with  his  legs  hanging  over  its  side,  and  reaching  down  two 
and  a  half  feet  to  empty  the  pans  with  his  left  hand,  he  had  to  hang 
for  support,  his  right  arm  across  an  iron  rail  on  top  of  the  wall,  on 
which  moved  on  flanged  wheels  a  huge  crane  propelled  by  an  en- 
gine. When  he  started  to  do  the  work  the  crane  was  stationary. 
He  had  to  sit  with  his  back  to  the  crane,  and  was  engrossed  with 
emptying  the  third  pan  when  the  crane  was  set  in  motion,  without 
warning  to  him,  and  passing  over  his  right  arm,  crushed  it.  On 
demurrer  to  the  evidence  at  trial  of  action  for  damages,  held,  the 
defendant  company  is  liable,  the  injury  being  the  result  of  its  neg- 
ligence, without  contributory  negligence  on  the  plaintiff's  part. 
Idem, 

19.  Railrckuh — Injury  to  slock — Failure  to  fence. — Where  railroad  company 

failed  to  fence  its  right  of  way  along  enclosed  lands  as  required  by 
Code,  section  1258,  in  an  action  for  stock  killed  on  its  track  at  a 
place  not  fenced  as  required  :  held,  the  company  not  allowed  to 
prove  that  there  was  a  lawful  fence  at  said  place  erected  by  the  land- 
owners, and  that  therefore  it  was  not  liable  for  the  injury  done  there 
to  the  stock.     Railroad  Co.  v.  McGavock's  adm*rs,  507. 

20.  Burden  of  proof . — Lacy,  J.,  dissenting,  contended  that  '^the  effect  of 

Code,  ?  1261,  is  to  shift  the  burden  of  proving  negligence  from  the 
plaintiff  and  place  on  the  company  the  burden  of  proving  the  nega- 
tive of  this  proposition.     Idem. 

21.  Railroads — Trespassers — Injuries — Deaf  mute. — Persons  in  charge  of  a 

train  have  the  right  to  assume  that  one  walking  on  the  track  will 
get  off  before  train  reaches  him  ;  and  the  company  is  not  liable  for 
the  death  of  a  deaf  mute  who  was  walking  on  the  track  with  his 
head  bent  down  without  looking  for  a  train,  and  was  struck  by  a 
train  and  killed.     Tyler,  RecW,  v.  Sites,  539. 

22.  Idem — Opinion — Emdence. — Question  to  witness  in  action  for  killing 

one  walking  on  railroad  track  as  to  whether  there  was  enough  in 
deceased's  appearance  to  indicate  to  the  engineer  that  he  was  in 
possession  of  his  faculties,  held,  inadmissible  as  asking  for  witness' 
opinion  on  a  fact  which  it  is  the  province  of  the  jury  to  determine 
from  the  facts  testified  to.     Idem. 

23.  Railroad  companies — Brakeman — Low  bridge. — Such  company  is  not 
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liable  for  the  death  of  a  brakeman  who  was  struck  by  the  fourth 
sill  of  a  dangerously  low  bridge  after  he  had  passed  safely  under  the 
three  first  sills  by  stooping  and  lowering  his  head,  when  he  had  full 
knowledge  of  the  dangerous  character  of  the  bridge,  and  the  acci- 
dent was  due  to  his  negligently  raising  his  head  too  soon,  hie  own 
negligence  being  the  proximate  cause  of  the  injury.  Railroad  Co. 
V.  Hafner'8  adrnW,  621. 

24.  Railroads — Employees — Negligence  of  superior. — A  railroad  company 

held  liable  for  an  injury  to  an  engine  hostler  caused  by  the  negligence 
of  his  superior,  the  yardmaster,  in  sending  him  forward  with  the 
engine  on  a  track  upon  which  the  yardmaster  had  thrown  some  box 
cars  in  charge  of  a  brakeman,  although  the  negligence  of  such  brake- 
man  (his  fellow  servant)  in  bringing  the  cars  too  close  to  a  switch 
on  which  such  hostler  is  directed  by  his  said  superior  to  take  the 
engine,  contributed  to  the  injury.     Railroad  Co.  v.  Phelps^  665. 

25.  Employees — CoiUribuiory  negligence^Obedieiice  to  orders. — Where  em- 

ployee acts  in  obedience  to  orders  he  cannot  be  deemed  guilty  of 
contributory  negligence,  unless  the  danger  be  so  glaring  that  no  pru- 
dent man  would  encounter  it,  even  when,  like  the  employee,  he 
was  not  entirely  free  to  choose.    Railroad  Co.  v.  Ward,  687. 

26.  Idem — Increased    dangers — Liability    of  employers. — Defendant    had 

plaintiff  employed  in  making  excavations  that  demanded  much  cau- 
tion. ** Ground-hog  holes"  were  dug  eighteen  inches  wide  and 
thirteen  feet  deep  instead  of  six  or  eight  feet  deep  as  usual,  with 
sides  unsupported.  **  Boss,"  without  examining  as  to  the  safety  of 
the  work,  ordered  plaintiff,  who  was  unaware  of  the  increased  dan- 
gers thereof,  to  go  in  and  dig  the  hole  deeper.  The  sides  caved  in 
and  disabled  plaintiff  for  life :  held,  defendant  is  liable.     Idem. 

27.  Idem — Knowledge  of  danger — Burden  of  proof — ^The  burden  rests 

upon  employer  to  prove  that  employee  was  aware  of  the  increased 
dangers  growing  out  of  employer's  negligence,  and  not  out  of  the 
dangers  incident  to  his  ordinary  employment.     Idem. 

28.  Railroads — Accident  at  crossing. — Plaintiff's  horse  had  calmly  ap- 

proached defendant's  train  as  it  passed  very  close  to  him,  and  after 
it  passed,  having  safely  cleared  the  track,  homeward  bound,  became 
frightened  at  the  steam  from  the  same  engine  on  its  return,  and 
backed  the  wagon  against  the  train,  whereby  plaintiff  was  injured: 
held,  defendant  not  liable,  as  it  could  not  forsee  such  unusual  con- 
duct on  the  part  of  the  horse.     Railroad  Co.  v.  Yeamans,  752. 

29.  Carriers — Act  of  God — Liability. — By  the  bursting  of  a  water  spout 

water  accumulated  in  a  fill  in  railroad  track  in  larger  quantity  than 
could  be  carried  off  by  the  stone  culvert  built  there  thirty-five  years 
before  and  always  regarded  as  safe,  causing  a  washout  and  break  in 
the  track,  into  which,  during  a  dark,  stormy  night,  the  engine  and 
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some  of  the  care  of  a  passenger  train  were  precipitated,  without  any 
negligence  on  the  part  of  the  carrier,  and  thereby  a  passenger  came 
to  his  death  :  heldj  carrier  was  not  liable  for  the  injury.  RaUroad 
Co,  V.  MarshaWs  AdmW,  836. 

NEGOTIABLE  NOTES. 

1.  Presentment  and  demand. — A  note  payable  at  a  bank  is  sufficiently 

presented  to  the  endorser  and  last  manager  of  the  bank,  at  his  resi- 
dence after  5  P.  M.,  where  the  bank  had  ceased  to  exist.  Waring 
V.  Betis,  46. 

2.  Idem — Exhibition  ivaived. — If  on  demand  of  payment  of  such  note, 

exhibition  thereof  is  not  asked  for,  and  the  person  of  whom  de- 
mand is  made,  declines  on  other  grounds,  formal  presentment  by 
actual  exhibition  is  waived.    Idem. 

3.  Failure  of  purpose — Ofse  ai  bar. — The  bill  avers  that  the  note  was 

delivei*ed  for  one  purpose  and  without  the  parties'  consent,  was 
used  for  a  diflferent  purpose,  and  that  Solenberger  v.  Gilbert,  86  Va., 
778,  rules  the  case :  Held :  The  averment  of  fact  is  not  sustained  by 
the  proof.    Monoid  v.  Bank  of  PrincHon,  813. 

4.  Appellate  court — Too  late. — Where  for  the  first  time  the  point  is  raised 

in  this  court  that  a  promise  in  the  note  to  pay,  in  case  of  a  suit,  five 
per  cent  collection  fees  and  fifty  dollars  attorney's  fee,  is  an  unen- 
forceable penalty  within  the  ruling  of  Ruef/  v.  Pearre,  80  Va.,  113 : 
Held:  Too  late  now  to  raise  the  point.     Idem. 

5.  Destruction  of  negotiability. — Conceding  tliat  such  a  promise  might 

destroy  the  negotiability  of  th  t  note,  yet  the  averment  that  the  note 
was  delivered  for  the  sole  purpose  of  being  discounted,  not  having 
been  proved :  held,  such  concession  would  avail  the  appellants 
nothing.     Idem. 

NEW  TRIAL. 

1.  Prohibition — Justices. — A  writ  of  prohibition  will  be  granted  to  restrain 

a  justice  from  allowing  a  new  trial  after  more  than  thirty  days  after 
judgment,  and  to  restrain  defendant  from  proceeding  after  such  new 
trial  is  allowed.     Burroughs  v.  Taylor,  55. 

2.  Indictment — Sale  of  liquor — Evidence. — Indictment  for  unlawful  sale 

of  ardent  spirits,  charged  that  the  oflfence  was  committed  in  a  cer- 
tain district  where,  under  the  local  option  law,  **no  license  "  pre- 
vailed. The  evidence  was  that  the  defendant  sold  ardent  spirits  to 
\i-itness  in  the  county,  but  did  not  designate  the  district.  Defend- 
ant moved  to  set  aside  the  verdict  of  "guilty  as  charged  in  the 
indictment,"  and  for  a  new  trial ;  which  motion  was  overruled  : 
held,  the  motion  should  have  been  sustained.     Morgan's  Case,  80. 


Digitized  by 


Google 


1000  Index. 

— , — . 

NEW  TRIAL— Om^nutfd. 

3.  Murder — Suspicion  not  proof. -^In  case  at  bar :  held,  that  though  the 

facts  certified  in  the  record  present  strong  grounds  of  sospicion 
against  the  prisoner,  yet  they  are  not  sufficient  to  establish  beyond 
a  reasonable  doubt  the  prisoner's  guilt  of  the  crime  for  which  he 
stands  indicted.     TUley's  Casey  99. 

4.  Verdict — Affidavits  of  jurors. — ^The  affidavits  or  declarations  of  jurors 

showing  that  they  acted  on  evidence  other  than  that  adduced  before 
them  at  the  trial,  cannot  be  used  to  impeach  the  verdict.  Taylor's 
Case,  109. 

5.  Misconduct  of  jury. — ^Upon  trial  for  murder,  cartridge  hulls  found  at  the 

scene  of  the  homicide  have  been  introduced  by  the  prosecution,  and 
prisoner's  Winchester  rifle,  with  shells  fired  from  it  during  the  trial, 
has  been  introduced  by  him  to  show  that  the  plunger  struck  the 
shells  differently  from  those  introduced  by  the  prosecution  ;  and 
the  jury  were  permitted,  without  objection,  to  take  the  rifle  and 
shells  to  their  room  :  held,  it  was  not  misconduct  in  the  jury  to  take 
it  apart  and  examine  the  plunger  and  ascertain  that  they  have  been 
recently  tampered  with  and  fixed  so  as  to  explode  the  cartridge  dif- 
ferently from  those  put  in  evidence  by  the  prosecution.     Idem. 

6.  Bailroads — Fires — Damages. — Verdict  for  $1,600  for  damages  caused 

by  fires  set  from  locomotive  will  not  be  set  aside  as  excessive  where 
witnesses  who  examined  the  damage  estimated  it  at  more  than 
twice  that  amount.     Railroad  Company  v.  Draper ^  245. 

7.  Newly  discovered  evidence. — New  trial  on  ground  of  newly  discovered 

evidence  will  not  be  granted  for  evidence  known  before  the  trial, 
but  omitted  because  the  witnesses  were  believed  to  be  hostile. 
Idem. 

8.  BUI  of  exceptions. — Where  neither  the  facts  nor  the  evidence  is  certi- 

fied in  the  record,  this  court  cannot  review  a  decision  of  the  trial 
court  overruling  a  motion  for  a  new  trial.     Brown^s  Case,  671. 

9.  Conduct  of  jury — Absence  of  accused. — A  mere  casual  visit  to  scene  of 

homicide  by  jury  during  recess  whilat  taking  exercise  under  custody 
of  officer  in  charge,  in  prisoner's  absence,  when  there  is  no  proof  of 
prejudice,  or  of  conversation  r^:arding  the  scene,  or  of  any  influ- 
ence on  the  jury  thereby  :  held,  no  ground  for  setting  aside  the  ver- 
dict.    Idem. 

10.  Exclusion  of  witness. — Where  after  order  of  trial  court  that  the  wit- 

nesses be  examined  out  of  the  hearing  of  each  other,  one  not  sum- 
moned, but  present  as  a  spectator,  has  heard  part  of  the  evidence, 
was  called  as  witness  for  commonwealth  :  held,  no  ground  for  his 
exclusion.     Idem. 

11.  Evidence  of  another  offence. — Where  on  trial  for  murder  prisoner  had 

been,  without  objection,  proven  to  have  confessed  that  on  night  of 
homicide  certain  goods  had  been  stolen,  and  a  witness  was  allowed 
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to  testify  that  those  goods  were  found  in  prisoner's  house  when  he 
was  arrested  for  the  homicide :  Tieldj  as  prisoner  was  not  prejudiced 
by  the  testimony,  its  admission,  though  irregular,  was  not  a  rever- 
sible error.    Idem, 

NOTICE. 

Latent  equity. — It  is  the  settled  law  that  a  bona  fide  purchaser  of  the 
legal  title  is  not  affected  by  any  latent  equity  founded  on  a  trust, 
fraud,  or  incumbrance,  or  otherwise,  whereof  he  had  not  notice, 
actual  or  constructive.    State  Bank  of  Va.  v.  Blanchardy  23. 

OPTIONS.     (See  Contracts.) 

PAROL  EVIDENCE.     (See  Evidence.) 

PARTITION  OF  LANDS. 

1.  InteresU  of  parties — Sale. — An  order  for  sale  of  land  in  partition  before 

ascertaining  the  interests  of  the  several  parties,  is  premature  and 
erroneous,  as  they  are  entitled  to  know  how  they  stand  in  order 
that  they  may  bid  intelligently,  if  they  desire  to  bid  at  the  sale. 
Stei'ens  v.  McCormicky  735. 

2.  Creditors. — The  creditors  of  the  parties  interested  in  the  land  are  not 

proper  parties  in  a  partition  suit.     Idem. 

3.  Commissioners. — If  from  the  facts  in  the  record  it  appears  that  the 

land  cannot  be  conveniently  partitioned,  there  may  be  a  decree  for 
a  sale,  but  it  is  not  necessary  that  these  facts  shall  appear  from  re- 
port of  commissioners.     Idem. 

4.  Appeal — Decree  of  sale. — Decree  for  sale  of  land  in  partition  suit, 

though  interlocutory,  is  appealable  under  Code,  ?  3454,  as  it  requires 
change  of  title  and  possession,  especially  where  it  settles  the  princi- 
ples of  the  cause.     Idem. 

PARTNERSHIP. 

1.  Partners — Powerf—Q^eral  assignment. — It  is  settled  law  that  one  part- 

ner has  no  implied  authority  to  make  a  general  assignment  of  the 
partnership  effects  for  the  benefit  of  creditors,  unless  his  co-partner 
is  absent  or  incapable  of  giving  his  assent  or  dissent.  HiU  v.  Postly^ 
200. 

2.  Dissolution — Contribution — Laches. — A  surviving  partner  who,  after  his 

co-partner  leaves  the  State,  takes  possession  of  the  assets,  which  are 
ample  to  pay  the  firm's  indebtedness,  and  assumes  control  of  the 
business,  undertaking  to  close  it  up,  and  fails  for  thirty-four  years 
to  render  any  account,  or  make  any  claim  against  his  co-partner  or 
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his  estate  for  contributiofi  for  firm  debts  paid  by  him :  held,  pre- 
cluded by  his  laches  from  claiming  such  contribution  and  aoiijeeliog 
his  deceased  partner's  lands,  in  the  hands  of  hla  widow  and  chil- 
dren, to  the  payment  of  a  share  of  such  ddite.  Compton  v.  Thorn, 
663. 
3.  Idem — Parties. — Where  ia  aoch  case  there  was  a  third  partner,  also 
deceased,  equally  liable  for  the  firm  debts,  in  a  suit  for  contribution 
by  the  surviving  partner,  heldj  the  administrator  and  heirs  of  such 
third  partner  should  be  parties.    Idem. 

PASSENGERS.     (See  Carriers.) 

PAYMENT. 

1.  Tender — Presumption  of  payment. — In  1862,  a  borrower  executed  bond 

and  trust  deed  securing  the  loan  to  be  repaid  on  or  before  April,  1864. 
The  loan  was  in  Confederate  and  such  other  paper  and  State  cur- 
rency as  was  then  in  circulation.  In  AprU,  1862,  borrower  tendered 
through  his  wife  the  money  in  Confederate  notes  to  pay  the  bond. 
The  tender  was  refused.  On  bill  to  enjoin  sale  under  the  trust  deed 
in  1889  :  held,  there  was  a  valid  tender  in  1863,  and  by  lapse  of  time 
a  presumption  of  payment  had  arisen.     King  v.  King,  177. 

2.  Paymeivt  by  note. — Holder  of  note  sending  it  to  attorneys  with  instruc- 

tions to  renew,  if  possible,  but  otherwise  to  sue,  and  after  judgment 
is  obtained  receiving  from  them  new  note  and  money,  with  intima- 
don  that  if  a  small  balance  is  soon  paid  they  will  receive  it  in  satis- 
faction of  the  judgment,  which  holder  accepts  and  announces  the 
balance  due,  but  doing  nothing  further  for  five  years,  thereby  rati- 
fies the  act  of  the  attorneys  in  endorsing  the  judgment  as  "satis- 
fied."   Higginbotham  v.  May,  233. 

3.  Insurance — Payment  of  premiums. — Where  company  chai^ges  premiums 

personally  to  the  agent,  who  gives  credit  to  the  insurer;  held,  it 
amounts  to  payment.     Wytheville  Ins,  <&:  Banking  Co.  v.  Teiger,  277. 

4.  Idem— Apparent  agent — Estoppel. — When  insurance  company  clothes 

a  person  with  apparent  authority  to  deliver  policies  and  receive  pre- 
miums :  held,  it  is  estopped,  after  policy  is  delivered  to  innocent 
holder,  to  set  up  a  defence  that  the  agent  acted  without  written 
authority.     Idem. 

5.  Idem — Instructions. — Plaintiff*  was  insured  against  loss  by  fire  by  de- 

fendant, who  delivered  the  policy  to  brokers  who  had  placed  for  it 
many  policies,  remitting  premiums  at  intervals.  They  delivered 
policy  to  plaintiff's  agent  without  collecting  premium.  Afterwards, 
before  the  loss,  plaintiff  paid  premium  to  agent,  who  paid  brokers 
a  sum  which  he  testified  included  the  premium,  and  took  receipt 
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**on  accoant  of  miscellaneous  companies.'*  Policy  provided  that 
company  should  not  be  liable  until  premium  actually  paid.  The 
trial  court  instructed  that  if  the  premium  was  embraced  in  the  sum 
the  agent  paid  the  broker,  the  jury  should  find  that  the  premium 
had  been  paid  :  held,  no  error.     Idem, 

6.  Personal  representatives — Limitations. — Balance  in  administrator' s  hands 

at  settlement  of  his  accounts  was  ordered  in  1868  to  be  apportioned 
among  the  creditors,  the  amount  to  each  being  ascertained.  In  1887 
a  creditor  filed  his  bill  to  establish  his  claim  against  the  adminis- 
trator's sureties.  On  demurrer  the  bill  was  dismissed  and  never 
amended,  nor  the  decision  revei'sed.  He  then  filed  his  petition  in  a 
lien  suit  pending  against  the  administrator,  asking  that  his  debt  be 
paid  out  of  the  fund :  heldy  (1)  The  order,  which  was  in  effect  a  judg- 
ment, was  barred  in  ten  years.  (2)  The  lapse  of  time  raises  the  pre- 
sumption of  payment,  and  the  laches  are  fatal.  (3)  The  question 
having  been  decided  and  the  suit  dismissed,  and  no  appeal  taken, 
the  question  is  res  judicata.     ^Vhite  v.  Offield,  336. 

7.  Laches — Loss  of  evidence — Limitation. — Delay  of  twenty -six  years  in 

bringing  suit  to  enforce  a  vendor's  lien,  where  the  delay  is  explained 
by  the  loss  of  the  court  records  and  the  destruction  of  the  creditor's 
books  showing  the  existence  of  the  lien  :  held,  will  not  prevent  a 
recovery.  And  there  is  no  limitation  to  the  life  of  such  lien  saving 
that  arising  from  presumption  of  payment  from  lapse  of  time.  G  in- 
ter v.  Breeden,  565. 

8.  Idem — Presumption  of  payment — Stay  law. — Where  vendor's  lien  ac- 

crued in  1860,  the  stay  law  period  must  be  excluded  from  the  twenty 
years  nece^ary  to  create  the  presumption  of  payment,  and  no  such 
presumption  had  arisen  when  this  suit  was  brought  in  1888.     Idem. 

PENALTY. 

Telegraph  companies — Penalties — Inter-State  commerce. — Code,  §  1292, 
providing  that  every  telegraph  company  shall  deliver  a  telegram 
promptly  to  the  person  to  whom  it  is  addressed,  and  that  for  every 
failure  to  forward  or  deliver  same  as  promptly  as  possible,  the  com- 
pany shall  forfeit  $100  to  the  person  sending  it,  or  to  the  person  to 
whom  it  is  addressed,  held,  not  a  burden  upon,  or  a  regulation  of, 
commerce,  and  not  in  conflict  with  any  act  of  Congress,  or  with 
the  inter-state  commerce  clause  of  the  United  States  Constitution  ; 
and  the  action  to  enforce  the  forfeiture  need  not  be  in  the  name  of 
the  commonwealth.     Telegraph  Co.  v.  Tyler,  297. 

PERSONAL  REPRESENTATIVES. 

1.  Executor — Commissions. — Where  executor  settles  his  accounts  by  mis- 
take not  before  the  commissioner  of  the  proper  court,  where  the 
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whole  matter  is  gone  into  in  subsequent  proceedings  :  Iiddy  no  error 
to  allow  him  compensation,  though  the  accounts  are  not  settled  in 
time.     Moorman  v.  Crockett,  185. 

2.  Payment — Limitations. — Balance  in  administrator's  hands  at  settle- 

ment of  his  accounts  was  ordered  in  1868  to  be  apportioned  among 
the  creditors,  the  amount  to  each  being  ascertained.  In  1887  a 
creditor  tiled  his  bill  to  establish  his  claim  against  the  adminis- 
trator's sureties.  On  demurrer  the  bill  was  dismissed  and  never 
amended,  nor  the  decision  reversed.  He  then  filed  his  petition  in 
a  lien  suit  pending  against  the  administrator,  asking  that  his  debt 
be  paid  out  of  the  fund  :  held,  (!)  The  order,  which  was  in  elfect  a 
judgment,  was  barred  in  ten  years.  (2)  The  lapse  of  time  raises  the 
presumption  of  payment,  and  the  laches  are  feital.  (3)  The  ques- 
tion having  been  decided  and  the  suit  dismissed,  and  no  appeal 
taken,  the  question  is  resjudicaia.     While  v.  Offield,  336. 

3.  Appeal^Individual  grievance. — It  is  well  settled  that  where  an  execu- 

tor, as  mich,  appeals  from  a  decree  which  does  not  agsrieve  the 
estate,  the  question  cannot  be  considered  whether  he  is  aggrieved 
as  an  individual.    Swann,  ex* or,  v.  Housman,  816. 

PLEADING. 

1.  Declaration — Sufficiency. — Where  declaration  details  the  facts  of  such 

killing,  and  alleges  that  at  the  time  thereof  the  engine  was  under 
the  management  of  such  fireman,  it  is  suflicient,  and  notifies  the 
company  that  it  will  have  to  defend  for  failure  to  keep  a  competent 
engineer.     Railroad  Co.  v.  Thomas*  admW,  205. 

2.  Demurrer. — ^W^here  a  plea  avers  no  injury  to  defendant  from  the 

fraudulent  misrepresentation  as  to  the  lot  referred  to  in  it :  held,  a 
demurrer  lies  to  the  plea.     Lake  v.  Tyree,  719. 

3.  Nil  debet — Payment. — Under  the  plea  of  nil  debet  defendant  cannot  in- 

troduce evidence  of  payment  or  setoff,  unless  such  payment  or  set- 
off* be  so  plainly  and  particularly  described  in  an  account  filed  there- 
with, as  to  give  plaintiff"  notice  of  its  nature.  Richmond  City,  <!*<?., 
Ry.  Co.  V.  Johnson,  775. 

PRACTICE  AT  COMMON  LAW. 

1.  Waiver  of  objection. — Where  trial  court  ruled  that  certain  admitted 

evidence  was  illegal  and  promised  to  hear  later,  a  motion  to  exclude 
it,  and  no  exception  was  taken,  and  there  was  a  failure  to  call  the 
court's  attention  before  verdict,  such  failure  amounts  to  a  waiver  of 
the  objection.     Railroad  Co.  v.  Anderson,  1. 

2.  Negligent  killing — Sufficiency. — Where  declaration  details  the  fsucts  of 

such  killing,  and  alleges  that  at  the  time  thereof  the  engine  was 


Digitized  by 


Google 


Index.  1005 

PRACTICE  AT  COMMON  "LKV^— Continued, 

iinder  the  management  of  such  fireman,  it  is  suffident,  and  notifies 
the  company  that  it  will  have  to  defend  for  failure  to  keep  a  com- 
petent engineer.    Railroad  Co.  v.  Thomas'  admW^  205. 

3.  Railroads — Fires — Damages. — Verdict  for  $1,600  for  damages  caused 

by  fires  set  from  locomotive  will  not  be  set  aside  as  excessive  where 
witnesses  who  examined  the  damage  estimated  it  as  more  than  twice 
that  amount.     Railroad  Co.  v.  Draper^  245. 

4.  New  trial.— ^ew  trial  on  ground  of  newly  discovered  evidence  will 

not  be  granted  for  evidence  known  before  the  trial,  but  omitted  be- 
cause the  witnesses  were  believed  to  be  hostile.    Idem. 

5.  Employees-- Risks—Instructions. — In  action  by  employee  for  personal 

injuries,  it  is  not  error  to  instruct  that  a  servant  entering  upon 
dangerous  employment  assumes  all  incident  risks,  but,  not  extraor- 
dinary risks  arising  from  defective  machinery,  unless  he  has  know- 
ledge thereof,  and  chooses  to  remain  in  the  employment.  Richlands 
Iron  Cn.  v.  ElHnSy  249. 

6.  Idem^Duty  of  employer. — Nor  is  it  error  to  instruct  that  it  is  em- 

ployer's duty  to  use  ordinary  care  to  provide  reasonably  safe  and 
suitable  machinery,  and  that  in  absence  of  notice  to  the  contrary, 
employee  is  warranted  in  assuming  that  employer  has  performed 
his  duty  in  so  providing.    Idem. 

7.  Idejn — Questions  by  jury.— After  instructions  to  jury  and  they  have 

retired  and  returned  and  stated  their  inability  to  agree,  it  is  not 
error  to  give  them  further  instructions  upon  questions  submitted  by 
them  and  discussed  by  court  and  counsel  for  both  parties  in  absence 
of  the  jury.     Idem. 

8.  Alias  writ. — Where  previous  writs  of  summons  have  failed  for  in- 

efiectual  service  or  other  irregularities,  plaintiff"  is  entitled  to  an 
alias  writ.     Railroad  Co.  v.  Brovnij  340. 

9.  Continuance. — Where  plaintiff'  is  allowed  to  make  at  bar  an  imma- 

terial amendment  to  his  declaration  :  held^  not  error  to  refuse  defen- 
dant a  continuance  on  that  ground.     Idem. 

10.  Director — Acceptance — Defence. — Where  one  is  notified  of  his  appoint- 

ment as  a  director  without  declining  it,  and  afterwards  receives  a 
summons  for  the  company  without  remonstrating :  held,  his  accept- 
ance may  be  presumed,  and  it  is  no  defence  for  the  company  that 
he,  in  the  absence  of  collusion,  failed  to  deliver  the  summons. 
Idem. 

11.  Error — Facts  not  certified. — ^A\^here  neither  the  evidence  nor  the  facts 

are  certified,  this  court  cannot  review  a  judgment  setting  aside  a 
verdict  and  awarding  a  venire  de  novo.    Mallory  v.  Taylor ,  348. 

12.  Nonsuit — Not  final  judgment. — By  suffering  a  nonsuit,  plaintiff"  ends 

his  present  suit  without  prejudice  to  his  right  to  bring  another ;  and 
it  is  not  a  final  judgment,  but  the  opposite.    Idem. 
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13.  Action  for  injurxf — Declaration. — In  action  against  railroad  company 

for  the  negligent  killing  of  plaintiff's  intestate,  the  declaration  snb- 
stantially  averred  that  it  was  the  duty  of  the  company  to  have  and 
maintain  safe,  sound,  and  suitable  brakes  to  the  cars  on  which  the 
intestate  was  assigned  to  duty ;  that  the  company  was  guilty  of  neg- 
ligence in  suffering  the  brakes  to  the  cars  on  which  the  intestate 
was  employed  at  the  time  of  his  death  to  become  so  worn  and  broken 
as  to  be  incapable  of  stopping  the  train  as  quickly  as  otherwise  they 
would  have  done,  and  that  the  intestate's  death  resulted  directly 
from  this  negligence  on  the  part  of  the  defendant  company :  held,  the 
declaration  is  sufficient  in  law.     Beard^s  AdmW  v.  Railroad  Co.,  351. 

14.  Bill  of  exceptions. — An  entry  in  the  order  book  that  defendant  ex- 

cepted to  a  certain  ruling  of  the  trial  court  will  not  supply  the  plftce 
of  a  bill  of  exceptions.     Clark^s  Case,  360. 

15.  Continuance, — Under  the  circumstances  set  forth  in  the  opinion,  held, 

not  error  to  deny  the  motion  for  continuance.  Railroad  Co.  v.  Hum- 
phreys, 425. 

16.  Demurrer  to  evidence. — If  the  court  would  not  set  aside  the  verdict  so 

finding  the  fact,  that  fact  should  be  considered  as  establisheti  by  the 
evidence  demurred  to.     Michael  v.  Roanoke  Machine  Works,  492. 

17.  Idem — Arynment. — It  was  not  improper  to  allow  counsel  in  discussing 

the  amount  of  damages,  to  state  to  the  jury  that,  so  fisu*  as  they  were 
concerned,  the  demurrer  to  evidence  was  a  practical  admission  of 
negligence  on  the  defendant's  part.     Idem. 

18.  Action  on  contract — Declaration. — Where  declaration  in  an  action  on 

such  a  contract,  having  set  forth  the  same,  alleges  performance  and 
acceptance  of  the  work  required  thereby,  and  the  refusal  of  the 
company  to  pay  therefor,  except  on  the  estimates  and  certificates  of 
its  engineer  made  so  plainly  in  violation  of  the  terms  and  prices 
specified  in  the  contract,  as  to  amount  to  fraud :  held,  the  declara- 
tion is  sufficient  in  law.     Mills  &  Fairfax  v.  Railroad  Co.,  523. 

19.  Joint  action — Dismissal  as  to  one. — Where  in  action  against  two  who 

file  joint  plea  of  non  assumpsit,  and  plaintiff  has  the  action  dismissed 
as  to  one,  and  asks  leave  to  amend  his  declaration  as  to  the  other, 
and  there  is  nothing  to  show  that  the  defence  relied  on  was  personal 
to  the  former  :  held,  no  error  to  refuse  such  leave.  Gibson  v.  Bete- 
ridge,  696. 

20.  Ejectment— Title  of  plaintiff. — In  order  to  recover  the  land  sued  for  in 

ejectment,  a  good  and  sufficient  title  thereto  must  be  shown  in  the 
plaintiff,  who  cannot  recover  on  the  defect  of  title  in  the  defendant 
in  possession.     Mc Kinney  v.  Daniel,  702. 

21.  Pleading — Demurrer. — Where  a   plea  avers  no  injury  to  defendant 

from  the  fraudulent  misrepresentation  as  to  the  lot  referred  to  m  it : 
held,  a  demurrer  lies  to  the  plea.     Lake  v.  Tyree,  719. 
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22.  Instructiontt — Burden  of  proof. — In  action  on  check  given  for  price  of 

land,  there  is  a  plea  of  nU  debet  and  also  a  special  plea  of  fraud  in 
the  sale,  and  the  jury  is  instructed  that  the  defendant  must  prove 
his  special  plea,  but  the  plaintiflTs  duty  to  prove  the  case  made  in 
his  declaration  is  ignored :  held,  such  instruction  works  no  injury  to 
the  defendant  where  it  is  given  after  the  evidence  relating  exclu- 
sively to  the  special  plea  has  been  closed.    Idem. 

23.  Verdict — Judgment, — Where  in  action  of  debt  on  a  check,  declaration 

demands  a  sum  certain  and  interest,  there  is  a  verdict  for  **the 
ainount  of  the  debt  in  the  declaration  mentioned  "  :  heldy  the  judg- 
ment may  be  for  '*  the  principal  and  charges  of  protest  with  interest 
thereon  from  the  date  of  such  protest.'*    Idem. 

24.  Ejectment — Verdict — Alteration. — In  action  of  ejectment  jury  found 

verdict  for  plaintiff  for  all  the  land  claimed  in  his  declaration. 
Judgment  was  entered  thereon  and  the  jury  discharged  Defendant 
moved  for  a  new  trial.  The  court  entered  an  order  declaring  it 
would  grant  a  new  trial  unless  plaintiff  abated  the  verdict  and  took 
judgment  for  part  of  the  land.  Plaintiff  abated  as  required  :  held, 
the  court  had  no  power  to  make  the  order.  Shiflet  v.  Dowell, 
745. 

25.  Idem — Statutory  provision. — In  suits  for  money  it  is  the  practice  of 

the  trial  courts  to  put  plaintiff  on  terms  to  abate  merely  excessive 
amounts  found  by  the  jury,  but  not  so  in  ejectment  because  of  Code, 
§  2746,  prescribing  what  the  verdict  for  land  shall  be.     Idem. 

26.  Slander — Repetition — Etndence. — Under  plea  of  not  guilty  in  action  for 

defamation,  the  defendant  cannot  introduce  witnesses  to  prove  that 
they  heard  the  same  slander.     Blackwell  v.  Landreth,  748. 

27.  Idetn— Verdict — Costs. — In  such  action  the  trial  court  had  no  power 

to  enter  judgment  for  five  dollars  only,  where  the  verdict  was  for 
that  sum  and  costs,  but  if  the  verdict  was  irregular,  it  should  have 
been  set  aside  and  a  new  trial  awarded.    Idem. 

28.  Idem — Inadequate  damages. — A  verdict  for  five  dollars  and  costs  will 

be  set  aside  as  inadequate  in  action  of  slander  of  a  girl  of  unblem- 
ished reputation  by  false  imputations  upon  her  chastity  for  the 
purpose  of  injuring  an  opposing  candidate  for  oflice.     Idem. 

29.  NU  debet — Payment. — Under  plea  of  nil  debet  defendant  cannot  intro- 

duce evidence  of  payment  or  setoff,  unless  such  payment  or  setoff 
be  so  plainly  and  particularly  described  in  an  account  filed  there- 
with as  to  give  plaintiff  notice  of  its  nature.  Richmond  CUy,  d*c., 
R^y  Co.  V.  Johnson,  775. 

PRACTICE  IN  CHANCERY. 

1.  BUI  of  Review — Errors  <f  law — Appeal. — If  decree  be  erroneous  in 
determining  questions  of  feet,  the  only  remedy  is  by  appeal.    Er- 
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rors  of  law  appearing  on  faces  of  decrees,  orders,  and  proceedinge 
arising  on  facts  admitted  by  the  pleadings,  or  stated  as  &ct8  in  the 
decree,  may  be  corrected  by  bill  of  review.  SUUe  Bank  of  Va.  v. 
Blanchardj  22. 

2.  Joinder  of  suits. — A  decree  that  land  of  a  decedent  is  assets  for  the 

payment  of  the  debts  and  of  a  deed  of  trust  thereon  duly  executed 
and  recorded,  is  proper  in  a  suit  to  enforce  the  lien  of  the  deed  of 
trust,  where  the  plaintiflf,  in  another  suit  tried  with  it,  fails  to  prove 
his  title  thereto  claimed  on  the  ground  that  he  had  paid  for  it  in  the 
decedent's  lifetime,  but  had  not  received  a  conveyance  of  it.  Pee- 
bles V.  WaUs'  Heirs,  57. 

3.  Parties — Fraudulent  conveyances, — A  suit  to  set  aside  a  trust  deed 

giving  preference  to  creditors,  as  fraudulent,  cannot  be  nudntained 
without  making  the  beneficiaries  parties.    Simon  v.  EUisoHy  157. 

4.  Vendor*s  lien — Decree  of  sale. — A  portion  of  amount  not  being  due, 

where  the  time  when  due  is  stated  in  a  decree  of  sale  to  enforce  a 
vendor's  lien,  does  not  render  the  decree  erroneous.  Moore  v.  Grcen^ 
181. 

5.  Idem — Decree  for  re-sale. — If  it  be  error  to  decree  to  plaintiff  the  right 

to  recover  on  a  vendor's  lien  for  an  amount  not  then  due,  such  error 
will  be  cured  by  a  decree  for  re-sale  after  the  amount  becomes  due. 
Idem. 

6.  Jurisdiction — Decree. — A  recital  in  a  decree  that  all  the  defendants 

had  been  duly  summoned,  is  conclusive  on  appeal  in  the  absence 
from  the  record  of  anything  to  the  contrary.    Idem. 

7.  Consolidation  of  suits. — Two  suits  against  same  person,  one  against 

him  as  trustee,  the  other  as  executor,  tor  claims  payable  out  of  same 
fund,  involving  the  settlement  of  same  transaction,  distribution  of 
same  estate,  the  complainants  to  be  affected  pro  tanto  by  the  result 
of  a  suit  for  dower  out  of  same  estate  :  held,  properly  heard  together. 
Moorman  v.  Crockett,  185. 

8.  Consolidation  of  causes  is  a  matter  of  discretion  with  the  court  below, 

and  will  not  be  disturbed,  unless  there  was  an  abuse  of  discretion. 
Hill  V.  PosUey,  200. 

9.  Demurrer  to  evidence — Joinder  in. — Where  it  would  be  the  duty  of  the 

trial  court  to  set  aside  a  verdict  in  flavor  of  the  defendants :  held, 
defendants  may  properly  be  compelled  to  join  in  a  demurrer  to  the 
evidence.  Deaton  v.  Taylor,  219. 
10.  Rehearing. — A  rehearing  of  suit  for  sale  of  lands  after  the  sale  has 
been  made  and  confirmed,  on  the  ground  that  one  of  the  defend- 
ants had  not  been  served  with  process,  will  not  be  allowed,  although 
she  testified  positively  that  she  was  not  served,  and  no  trace  of  the 
case  appears  either  on  the  process  book  or  rule  book,  where  the  de- 
cree recites  that  process  had  been  served  on  all  the  defendants 
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There  are  endorsements  on  the  bill  as  if  rules  had  been  taken  ;  the 
deputy  clerk  testified  that  he  issued  process  against  her ;  an  order 
of  publication  containing  her  name  was  duly  published  in  a  news- 
paper ;  the  deputy  sheriflf  testifies  that  he  served  process  on  her  at 
her  home,  and  returned  it  to  the.  deputy  clerk ;  and  one  witness  tes- 
tifies that  he  had  seen  a  summons  for  her  which  appeared  to  have 
been  returned  "executed.'*     Wohl/ord  v.  Trinkle^  227. 

11.  Answer. — Code,  §  3275,  allows  defendant  to  file  his  answer  any  time 

before  final  decree.  In  the  case  here,  ten  days  after  the  rendition, 
by  default,  of  a  decree  final  in  form^  the  defendants,  during  the  same 
term,  presented  their  answer  to  the  bill,  showing  a  probable  title  to 
the  land  in  question  ;  but  the  court  below  refused  to  allow  the  an- 
swer to  be  filed  solely  on  the  ground  that  it  "  was  presented  too 
latei"  :  hddy  the  ruling  was  error.  Buford  v.  North  Roanoke  L.  dc  I. 
Co.,  418. 

12.  Cases  compared. — Gerst  v.  Jones,  32  Gratt.,  628,  distinguished  from  the 

case  here.    Idem. 

13.  Commissioner's  report —  When  not  disturbed. — A  question  of  feet  deter- 

mined by  commissioner  upon  contradictory  evidence,  and  approved 
by  lower  court,  cannot  be  disturbed  on  appeal,  unless  the  error  be 
palpable.     Magarity  v.  Succop*s  AdrnW,  561. 

14.  /Setoffs. — Defendant  in  creditors'  suit  cannot  setoff'  notes  placed  in  his 

hands  for  collection,  if  not  collected  to  be  returned  to  the  owner, 
and  which  never  became  defendant's  property.    Idem. 

15.  Partnership — Parties.— Where  in  such  case  there  was  a  third  partner, 

also  deceased,  equally  liable  for  the  firm  debts,  in  a  suit  for  contri- 
bution by  the  surviving  partner,  held,  the  administrator  and  heirs 
of  such  third  partner  should  be  parties.     Compton  v.  Thorn,  653. 

16.  Injunction — Power  of  lower  court. — Judge  of  lower  court  has  no  power 

when  the  case  is  at  rules  and  that  court  is  not  in  term,  to  increase 
the  bond  upon  an  injunction  granted  by  a  judge  of  this  court  after 
its  refusal  by  the  lower  court,  and  its  return  and  recordation  therein, 
although  it  becomes  in  effect  an  order  of  that  court,  which  might 
be  acted  upon  as  such  by  that  court  in  term.  Ruffin  v.  Commercial 
Bank,  708. 

17.  Idem — Collateral  security. — Where  claim  of  adverse  party  is  ftilly  pro- 

tected by  collaterals,  an  order  to  increase  an  injunction  bond,  held 
error.     Idem. 

18.  Vstiry. — To  dismiss  on  the  ground  that  the  plaintiflf  has  ample  remedy 

at  law,  a  bill  filed  under  Code,  I  2822,  against  lender  to  discover  the 
amount  of  money  actually  lent,  &c.,  and  its  interest,  and  if  the  in- 
terest was  more  than  lawful,  that  the  lender  shall  recover  only  the 
principal  and  pay  the  costs :  held,  error.     Idem. 

19.  Partition — Interests  of  parties — >Sa/€.— An  order  for  sale  of  land  in  par- 
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tition  before  aBoertaining  the  interests  of  the  several  parties,  is  pre- 
mature and  erroneous,  as  they  are  entitled  to  know  how  they  stand 
in  order  that  they  may  bid  intelligently,  if  they  desire  to  bid  at  the 
sale.    Stevens  v.  McCormickj  735. 

20.  Idem — Creditors. — The  creditors  of  the  parties  interested  in  the  land 

are  not  proper  parties  in  a  partition  suit    Idem, 

21.  Idem — Commissioners, — If  from  the  facts  in  the  record  it  appears  that 

the  land  cannot  be  conveniently  partitioned,  there  may  be  a  decree 
for  a  sule,  but  it  is  not  necessary  that  these  facts  shall  appear  from 
report  of  conmaissioners.    Idem. 

22.  Appeal — Decree  of  sale, — Decree  for  sale  of  land  in  partition  suit, 

though  interlocutory,  is  appealable  under  Code,  ?  3454,  as  it  requires 
change  of  title  and  possession,  especially  where  it  settles  the  princi- 
ples of  the  cause.    Idem, 

23.  Judicial  sales — Purchasers — Account  of  Zterw.— Purchasers  under  decree 

should  not  be  required  to  take  or  pay  for  the  property  where  it  had 
been  thrice  sold  without  an  account  of  liens  and  the  title  is  uncer- 
tain.    Etter  V.  ScoUj  762. 

24.  Idem— Rents  and  profits. — Where  the  bill  fiails  to  allege,  and  it  is  not 

proved,  that  the  rents  and  profits  will  not  within  five  years  dis- 
charge the  liens,  heldj  error  to  decree  sale.    Idem. 

25.  Idem — Previous  sale. — Purchasers  at  such  sale  should  not  be  com- 

pelled to  complete  their  purchase  where  the  land  has  been  pre- 
viously sold  in  another  suit,  and  neither  the .  sale  nor  the  decree 
therefor  has  been  set  aside.     Idem. 

26.  Idem — Sale  commissioner. — Owner  of  half  of  the  judgment,  to  satisfy 

which  the  suit  is  brought  to  sell  land,  held  incompetent  to  act  as 
conmiissioner  to  sell.     Idem. 

27.  Answer — Withdrawal. — Demurrer. — Where  there  has  been  no  unrea- 

sonable delay  in  making  the  motion,  the  court  may,  at  its  discretion, 
allow  answer  to  be  withdrawn  and  demurrer  filed  to  the  bill.  Weisi- 
ger  v.  Richmond  Ice  Machine  Co.,  795. 

28.  Case  at  bar. — In  the  case  here,  the  bill,  as  set  forth  in  the  opinion : 

held,  bad  on  demurrer.     Idem. 

29.  Irregtilarities — Waiver. -—K  consent  submission  of  a  cause  for  hearing 

is  a  w^aiver  of  irregularities  at  rules.  Ronald  v.  Bank  of  Princeton, 
813. 

PRINCIPAL  AND  AGENT. 

1.  Payment  of  premiums. — Where  company  charges  premiums  personally 

to  the  agent,  who  gives  credit  to  the  insurer,  held,  it  amounts  to 
payment.     WyihMUe  Ins.  and  Banking  Co.  v.  Teiger,  277. 

2.  Idem — Apparent  agent — Estoppel. — ^When  insurance  company  dothee 

a  person  with  apparent  authority  to  deliver  policies  and  receive 
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premiums  :  held^  it  is  estopped,  after  policy  is  delivered  to  innocent 
holder,  to  set  up  a  defence  that  the  agent  acted  without  written 
authority.    Idem. 

3.  Idem — InstructionB — Pat/menf.— Plaintiff  was  insured  against  loss  by 

fire  by  defendant,  who  delivered  the  policy  to  brokers  who  had 
placed  for  it  many  policies,  remitting  premiums  at  intervals.  They 
delivered  policy  to  plaintiff's  agent  without  collecting  premium. 
Afterwards,  before  the  loss,  plaintiff  paid  premium  to  agent,  who 
paid  brokers  a  sum  which  he  testified  included  the  premium,  and 
look  receipt  **on  account  of  miscellaneous  companies.''  Policy 
provided  that  company  should  not  be  liable  until  premium  actually 
paid.  The  trial  court  instructed  that  if  the  premium  was  embraced 
in  the  sum  the  agent  paid  the  broker,  the  jury  should  find  that  the 
premium  had  been  paid  :  held,  no  error.     Idem. 

4.  Declarations  of  agent — Hearsait. — Agent's  admission  binds  principal 

only  when  made  whilst  the  transaction  is  going  on.  If  made  after- 
wards, it  is  mere  hearsay.     Lake  v.  Tyree,  719. 

PRINCIPAL  AND  SURETY. 

1.  Release. — Compromise  between  principal  and  obligee  in  bond  signed 

by  former  and  another,  made  in  consideration  of  former's  surren- 
dering real  estate  to  be  immediately  applied  to  the  bond  and  in  full 
discbarge  thereof:  heldy  operates  as  a  release  of  the  other  signer 
whether  joint  obligor  or  mere  surety,  whether  such  compromise  be 
regarded  as  an  absolute  release,  or  as  extending  time  of  payment, 
or  as  taking  new  security.     Daniels  ex^or  v.  Wharton^  584. 

2.  Surety — Creditor — Collateral — Subrogation. — A  surety  having  paid  the 

creditor  a  part  of  the  debt,  may  recover  from  him  the  amount  paid, 
where  the  creditor  has,  upon  receiving  from  principal  debtor  the 
balance  of  the  debt,  surrendered  to  him  without  the  knowledge  or 
consent  of  the  surety,  the  collateral  security  dei)08ited  with  the 
creditor  by  the  principal  debtor.     Morton  v.  Dillon^  592. 

PROHIBITION,  WRIT  OF. 

Justices — New  trial. — A  writ  of  prohibition  will  be  granted  to  restrain 
a  justice  from  allowing  a  new  trial  after  more  than  thirty  days  after 
judgment,  and  to  restrain  defendant  from  proceeding  after  such  new 
trial  is  allowed.     Burroughs  v.  Taylor y  55. 

PUBLIC  ROADS. 

1.  Appellate  practice — Evidence  not  certified. — On  appeal  from  judgment 
of  circuit  court  affirming  judgment  of  county  court  confirming  report 
of  viewers  in  proceedings  to  open  a  road,  awarding  one  dollar  for 
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the  taking  of  half  an  acre  of  land,  where  the  evidence  is  not  certi- 
fied :  held^  such  will  be  presumed  to  be  the  vsJue  of  the  land  taken. 
Tench  v.  Abahire,  769. 

2.  Report  of  viewers. — Viewers  report  in  proceedings  to  establish  a  road 

need  not  state  width  and  grade  of  the  road,  especially  where  a  dia- 
gram is  returned  with  the  report.     Idem. 

3.  Notice  to  Umd-ovmerg — Appe' trance. — Where  all  parties  interested  in 

the  establishment  of  a  road  are  either  notified  or  appear  and  waive 
notice,  no  objection  for  want  of  notice  can  be  made.    Idem. 

4.  Location  of  gates, — Where  order  establishing  road  provides  that  the 

applicant  shall  erect  and  maintain  gates  at  every  point  at  which  the 
road  crosses  the  land  owner's  fence,  such  order  is  not  defective  for 
want  of  particularity.     Idem. 

PUBLIC  SCHOOLS. 

ConstUtUion — Coupons — Ta^es. — The  coupons  attached  to  the  bonds 
issued  under  Acts  March  30, 1871,  and  March  28, 1879,  and  expressed 
on  their  face  to  be  receivable  at  and  after  maturity  for  all  taxes, 
debts,  dues,  and  demands  due  the  State,  evince  an  entire  contract, 
incapable  of  separation  ;  and  such  contract,  being  in  violation  of  the 
constitutional  provision  in  regard  to  setting  apart  the  literary  fund 
of  the  State  for  public  school  purposes  in  so  far  as  it  makes  the 
school  taxes  payable  in  such  coupons,  (as  decided  by  the  U.  S. 
Supreme  Court  in  Vashon  v.  OreenhoWj  135,  U.  S.,  716),  held  wholly 
unconstitutional  and  void.     Commonwealth  v.  McCuUough,  597. 

PURCHASERS. 

1.  Judgments — Lands  in  another  county. — Purchase  of  land  under  decree 

in  county  wherein  it  lies,  is  not  affected  by  constructive  notice  of 
judgment  in  another  county  which  is  not  docketed  in  former  county 
until  after  sale  is  confirmed  and  purchase-money  paid,  though  title 
is  retained.     Logan  v.  Pannill^  11. 

2.  Idem — Assignees. — Judgment  not  docketed  in  county  wherein  land  of 

the  debtor  lies,  and  is  sold  under  decree  in  partition,  does  not,  upon 
being  docketed  in  said  county,  become  a  lien  upon  bonds  for  the 
purchase-money  in  hands  of  assignee  who  has  no  notice  of  the 
judgment,  though  title  to  the  land  was  retained,  and  those  bonds 
being  personalty,  and  no  execution  had  been  issued.     Idem. 

3.  Purchasers  for  value  without  notice. — A  purchaser  for  value  of  property 

standing  in  the  name  of  a  partner,  without  notice  to  purchaser  of 
any  partnership,  or  that  the  assets  thereof  were  used  in  buying,  or 
improving  it,  is  not  affected  by  Code,  8  2874,  relating  to  limited 
partnerships.    State  Bank  of  Va.  v.  Blanchard,  23. 
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4.  Latent  equity. — ^It  is  the  settled  law  that  a  bona  fide  purchaser  of  the 
legal  title  is  not  affected  by  any  latent  equity  founded  on  a  trust, 
fhiud,  or  incumbrance,  or  otherwise,  whereof  he  had  not  notice, 
actual  or  constructive.    Idem. 

RAILROADS. 

1.  Cromngih— Contributory  negligence. — Where  a  person,  after  standing 

near  a  railroad  crossing,  attempts  to  cross  and  is  run  over  by  a  train, 
which  he  might  see  or  hear  if  he  looks  or  listens,  is  guilty  of  such 
contributory  negligence  as  will  prevent  a  recovery  for  his  death, 
notwithstanding  negligence  of  defendant  in  failing  to  sound  the 
whistle  or  ring  the  bell.     Hogan  v.  Tyler ^  receiver y  19. 

2.  Municipal  subscriptions — Conditions  precedent. — City  of  Bristol  is  au- 

thorized by  statute  to  subscribe  and  issue  its  bond  for  $25,000  to  the 
S.  A.  &0.  railroad  company  :  provided  said  statute  shall  not  be  in 
force  until  the  company  subscribed  a  certain  sum  to  a  furnace  com- 
pany. The  railroad  company  merely  procured  a  transfer  to  itself 
from  the  V.  T.  &  C.  railroad  company  of  $25,000  of  stock  in  the 
furnace  company  ;  on  which  stock  the  S.  A.  &  0.  railroad  company, 
being  insolvent,  did  not  even  pay  the  assessments ;  held,  the  sub- 
scription of  the  said  sum  by  the  S.  A.  &  O.  railroad  company  to  the 
furnace  company  was  a  condition  precedent  to  the  issue  of  the  bonds 
of  the  city,  with  which  such  transfer  was  no  compliance.  Echols  v. 
City  of  Bristol,  165. 

3.  Railroad  company — Negligent  killing — AUer  ego. — An  engineer,  with 

the  knowledge  and  permission  of  the  conductor,  who  was  the  rep- 
resentative of  the  company,  left  his  engine  to  be  operated  by  an  in- 
•  experienced  fireman.  Whilst  making  a  flying  switch,  by  the  im- 
proper management  of  the  engine  by  that  fireman,  the  brakeman 
was  killed ;  held,  the  company  was  liable.  Railroad  Co.  v.  Thomas^ 
admWj  205. 

4.  Declaration — Sufficiency. — Where  declaration  details  the  fact  of  such 

killing,  and  alleges  that  at  the  time  thereof  the  engine  was  under 
the  management  of  such  fireman,  it  is  sufficient,  and  notifies  the 
company  that  it  will  have  to  defend  for  failure  to  keep  a  competent 
engineer.     Idem. 

5.  Description. — Boundary  lines  of  lands  conveyed  to  a  railroad  company 

should  stand  as  fixed  by  the  deeds,  and  not  be  shifted  to  meet  any 
change  of  the  track  found  necessary  or  desirable.  King  v.  Railroad 
Co.,  210. 

6.  Adverse  possession.  — Railroad  company's  right  of  way  to  land  conveyed 

to  it  under  agn^ement  with  grantor  that  he  might  use  any  portion 
of  it  not  needed  by  the  company,  he  to  yield  possession  when- 
ever it  should  be  needed  by  the  company,  is  not  affected  by  its 
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being  unenclosed,  vacant  of  buildings,  or  unoccupied  at  any  time. 
Idem. 

7.  License — Duty  of  company. — Where  the  public  has  been  in  the  habit 

of  crossing  the  railroad  track  on  foot  at  a  certain  place  for  yeais 
without  objection  from  the  company:  held,  such  acquiescence 
amounts  to  a  license  and  imposes  on  the  company  the  duty  of  taking 
reasonable  care  to  avoiding  injuring  pedestrians.  Railroad  Co.  v. 
Wilson,  263. 

8.  Idem — Duty  of  persons  crossing. — Such  pedestrians  are  bound  to  take 

ordinary  precautions  for  their  own  safety,  even  if  there  was  any 
negligence  on  the  company's  part.     Idem. 

9.  Idem — Injury  to  persons  on  the  track. — On  crossing  railroad  at  a  place 

where  the  public  is  licensed  to  cross,  who  knowing  that  he  is  on  one 
of  the  main  tracks  over  which  trains  pass  at  all  hours,  fixes  his 
attention  upon  a  train  on  the  other  track  which  he  has  changed  his 
course  to  avoid,  and  takes  no  precautions  in  looking  out  for  trains 
upon  the  track  on  which  he  is  walking,  is  guilty  of  such  negligence 
as  defeats  his  recovery  for  injuries  from  being  struck  by  such  train. 
Idem. 

10.  Employees — Injuries — Contributory  negligence — Disobedience. — Where, 

contrary  to  rules,  conductor  allowed  cars  to  be  shifted  and  run  down 
grade  without  an  engine  to  control  them,  and  whilst  he  was  between 
the  cars,  a  brakeman,  without  objection  from  the  conductor,  caused 
another  car  to  run  down  the  same  way,  which,  by  reason  of  defec- 
tive brakes,  could  not  be  controlled,  and  struck  the  first-named  cars 
with  such  violence  that  the  conductor  was  injured :  held,  the  con- 
ductor cannot  recover  on  account  of  his  own  negligence  and  disobe- 
dience of  the  rules.    Railroad  Co.  v.  Dudley,  304. 

11.  Idem — Presumption. — Railroad  companies  are  entitled  to  presume  that 

cars  delivered  to  them  by  connecting  companies  are  in  proper  condi- 
tion.   Idem. 

12.  Idem — Failure  to  inspect. — Conductors  who  are  required  by  the  rules 

to  inspect  all  cars  picked  up  in  transit,  cannot  recover  for  injuries  re- 
ceived by  them  by  reason  of  their  failure  to  inspect  such  cars.    Idem. 

13.  Negligent  injury — Licensee. — Where  one  has  been  notified  by  defend- 

ant company  that  certain  freight  has  arrived  for  him  at  its  depot, 
and  whilst  walking  along  the  passage  to  the  freight  room  he  is 
injured  by  several  carelessly  piled  boxes  of  iron  falling  on  him : 
held,  he  is  a  licensee,  and  the  company  is  liable  in  damages.  Rail- 
road Co.  V.  Bromi,  340. 

14.  Carriers — Detention  of  cars — ^* Demurrage.^ ^ — ^A  railroad  company  may 

make  a  reasonable  charge  for  delay  in  unloading  cars  after  notice  of 
arrival  to  the  consignee,  and  such  charge  is  not  for  transportation, 
storage  or  delivery  of  freight  within  Code,  J  J  1202,  1203,  which 
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declare  that  no  charge  other  than  that  provided  by  law  shall  be 
made.    Railroad  Co.  v.  AdamSj  <(:c.,  393. 

15.  Idem.-^A  charge  to  a  consignee  of  one  dollar  a  dav  after  three  days 

for  every  car  remaining  unloaded  aft»r  notice  of  arrival :  held,  not 
unreasonable.    Idem. 

16.  Employees — Contributory   negligence. — Brakeman,    side-tracking  flat 

car,  train  having  backed  into  siding,  cut  car  loose,  and  signalled 
train  to  leave  it.  Car  not  clearing  main  track  he  signalled  train  to 
return  and  push  it  further.  Train  returning  fest,  he  put  one  foot 
between  iron  rails  loaded  on  car,  and  end  of  car,  and  other  foot 
outside,  so  as  to  set  brake.  Train  struck  car  and  rails  slipped  for- 
ward and  crushed  his  foot :  held,  brakeman' s  negligent  acts  caused 
the  accident,  and  he  is  not  entitled  to  recover.  Railroad  Co.  v.  De 
BuiUy  405. 

17.  Trespasa^LiabilUy. — Railroad  company,  without  authority,  erected 

expensive  improvements  on  plaintiff's  land.  Becoming  insolvent, 
its  franchises  and  property  were  purchased  by  another  company  : 
Jieldj  the  purchaser  is  liable  for  the  land  taken  without  considering 
the  benefit  from  the  construction  of  the  railroad,  and  for  the  dam- 
age to  the  residue  of  the  land.     Railroad  Co.  v.  Humphreys,  425. 

18.  Idem — Measure    of  damages — Evidence. — In  such    cases :    heldy   the 

amount  of  the  damages,  as  respects  the  residue  of  tlie  land,  is  the 
difl*erence  in  the  market  value  of  the  land  before  and  after  the 
taking  thereof;  and  as  respects  the  land  taken,  including  said 
improvements,  is  the  fair  cash  market  value  of  the  land  and  said 
improvements  at  the  time  of  the  taking  in  view  of  the  uses  to  which 
they  have  been  put ;  and  it  was  not  error  to  refuse  to  allow  a  wit- 
ness to  testify  that  he  had  donated  similar  property  to  the  company. 
Idem. 

19.  Injury  to  stock — Failure  to  fence. — Where  railroad  company  failed  to 

fence  its  right  of  way  along  enclosed  lands  as  required  by  Code,  sec- 
tion 1258,  in  an  action  for  stock  killed  on  its  track  at  a  place  not 
fenced  as  required :  held,  the  company  not  allowed  to  prove  that 
there  was  a  lawful  fence  at  said  place  erected  by  the  land-owners, 
and  that  therefore  it  was  not  liable  for  the  iiyury  done  there  to  the 
stock.     Railroad  Co.  v.  McGavock^s  admWs,  507. 

20.  Burden  of  proof. — Lacy,  J.,  dissenting,  contended  that  **  the  effect  of 

Code,  ?  1261,  is  to  shift  the  burden  of  proving  negligence  from  the 
plaintiff  and  place  on  the  company  the  burden  of  proving  the  nega- 
tive of  this  proposition."    Idem. 

21.  Brakeman — Low  bridge. — Such  company  is  not  liable  for  the  death  of 

brakeman  who  was  struck  by  the  fourth  sill  of  a  dangerously  low 
bridge  after  he  had  passed  safely  under  the  three  first  sills  by  stoop- 
ing and  lowering  his  head,  when  he  bad  full  knowledge  of  the  dan- 
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geroufl  character  of  the  bridge,  and  the  accident  was  due  to  his  neg- 
ligently raising  his  head  too  soon,  his  own  negligence  being  the 
proximate  cause  of  the  injury.    Railroad  Co,  v.  Hafner*$  admW,  621. 

22.  Employees — Negligence  of  superior. — A  railroad  company  hHd  liable 

for  an  injury  to  an  engine  hostler  caused  by  the  negligence  of  his 
superior,  the  yardmaster,  in  sending  him  forward  with  the  engine 
on  a  track  upon  which  the  yardmaster  had  thrown  some  box  cars 
in  charge  of  a  brakeman,  although  the  n^ligence  of  such  brakeman 
(his  fellow  servant)  in  bringing  the  cars  too  close  to  a  switch  on 
which  such  hostler  is  directed  by  his  said  superior  to  take  the  engine, 
contributed  to  the  injury.     Railroad  Co,  v.  Phelps,  665. 

23.  Accident  at  crossing, — Plaintiff's  horse  had  calmly  approached  defend- 

ant's train  as  it  passed  very  close  to  him,  and  after  it  passed,  having 
safely  cleared  the  track,  homeward  bound,  became  frightened  at  the 
steam  from  the  same  engine  on  its  return,  and  backed  the  wagon 
against  the  train,  whereby  plaintiff  was  injured :  held,  defendant 
not  liable,  as  it  could  not  foresee  such  unusual  conduct  on  the  part 
of  the  horse.     Railroad  Co.  v.  Yeamans,  752. 

REBELLION. 

CMy  council — Notes  as  currency. — Under  an  ordinance  in  1861,  city  of 
Richmond  issued  notes  to  circulate  as  currency.  Evidence  showed 
that  one  object  was  to  aid  the  rebellion  :  held,  the  notes  were  void, 
Isaacs,  Ac,  v.  Ciiy  of  Richmond,  30. 

RECORD. 

1.  Criminal  proceedings. — ^There  need  not  be  set  out  in  the  record  the  writ 

of  venire  facias  for  the  trial  jury  in  a  criminal  prosecution.  Combs* 
Case,  88. 

2.  Venire  facias. — It  appearing  that  the  venire  was  issued  by  order  of  tiie 

trial  court :  held,  no  error  that  it  is  not  made  part  of  the  record. 
Taylor's  Case,  109. 

3.  Judgment. — A  writ  of  error  will  not  lie  where  the  record  does  not 

show  the  judgment  of  the  trial  court,  but  merely  recites  that  judg- 
ment was  entered.     Read^s  Case,  168. 

4.  Appellate  court — Review. — As  the  clerk  can  add  nothing  to  the  record, 

agreed  facts  copied  by  him  in  the  record  and  certified  as  the  facts, 
whereon  the  judgment  rested,  cannot  be  considered  here  and  the 
case  cannot  be  reviewed  in  the  absence  of  a  bill  of  exceptions  to  the 
supposed  errors  of  the  trial  court.  Johnson  v.  Norton  Land  and  Im- 
provement Co.,  267. 

5.  Idem — Depositions. — Nor  is  a  deposition  a  part  of  the  record  in  the  ab- 

sence of  a  bill  of  exceptions,  though  copied  in  the  transcript  and 
certified  by  the  trial  court  and  clerk.     Idem. 
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REGISTRY  LAWS. 

1.  Conditional  9al€9 — Void  unless  recorded. — A  conditional  sale  of  goods 

reserving  title  to  seller  is  void  as  to  creditors  of,  and  purchasers  from, 
purchaser  without  notice,  unless  recorded.  CaUahan  v.  Young, 
Clerk,  674. 

2.  Idem —  When  to  be  recorded. — Clerk  is  required  to  admit  to  record  a 

writing  as  to  any  person  whose  name  is  signed  thereto,  when  same 
has  been  acknowledged  by  him,  or  proved  as  to  him  by  two  wit- 
nesses in  court  or  before  clerk  in  his  office. 

3.  Idem— Memorandum,— Acts  1889-*90,  p.  108,  amending  Code,  ?2462, 

provides  that  clerk  shall  from  the  original  contract,  docket  and  in- 
dex a  memorandum  setting  forth  the  date  thereof,  the  amount  due 
therein,  and  a  brief  description  of  the  goods,  and  that  such  docket- 
ing and  indexing  shall  have  the  same  effect  as  if  the  contract  were 
recorded  according  to  Code  1887,  chapter  109.     Idem. 

4.  Mandamus. — In  the  case  here,  held,  a  mandamus  will  not  be  awarded 

to  compel  the  clerk  to  docket  and  index  such  memorandum  unless 
the  original  contract  has  been  produced  before  him  and  proved  or 
acknowledged  «s  prescribed  by  law.     Idem. 

REHEARING.     (See  Practice  in  Chancery.) 

RELEASE. 

1.  Contract — Parol  evidence. — Plaintiff  by  writing  agreed  to  furnish  de- 

fendant with  railroad  ties  at  points  where  needed,  but  alleged  a  con- 
temporaneous parol  agreement  of  defendant  to  haul  part  of  the 
ties.  In  action  for  defendant's  failure  to  perform  the  parol  agree- 
ment :  held,  such  agreement  could  not  be  proved  as  it  would  violate 
the  rule  which  forbids  the  admission  of  parol  evidence  to  vary  a 
written  agreement.     Scott  v.  Railroad  Co.,  241. 

2.  Idem — Peceipt. — Plaintiff  accepted  payment  and  receipted  in  full  of 

all  demands  under  the  contract  for  such  ties  as  he  hauled  :  held, 
such  receipt  was  a  complete  defence  to  the  plaintiff's  action.     Idem. 

RES  ADJUDiCATA. 

1.  Personal  representatives — Payment — Limitations. — Balance  in  adminis- 
trator's hands  at  settlement  of  his  accounts  was  ordered  in  1868  to 
be  apportioned  among  the  creditors,  the  amount  to  each  being  ascer- 
tained. In  1887  a  creditor  filed  his  bill  to  establish  his  claim  against 
the  administrator's  sureties.  On  demurrer  the  bill  was  dismissed 
and  never  amended,  nor  the  decision  reversed.  He  then  filed  his 
petition  in  a  lien  suit  pending  against  the  administrator,  asking  that 
his  debt  be  paid  out  of  the  fund  :  held,  (1)  The  order,  which  was  in 
effect  a  judgment,  was  bari-ed  in  ten  years.     (2)  The  lapse  of  time 

Vol.  xc— 128 
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raises  the  presumption  of  payment,  and  the  laches  are  &tal.  (3) 
The  question  having  been  decided  and  the  suit  dismissed,  and  no 
appeal  taken,  the  question  is  res  judiccUa,  WhUe  v.  Offield^  336. 
2.  Appellate  court — Decision — Conclusiveness. — Whatever  is  contained  in 
the  record  on  an  appeal  is  supposed  to  have  been  passed  upon,  and 
whatever  is  passed  upon  here,  and  whatever  might  have  been  passed 
upon,  in  consideration  of  the  record,  is  concluded  and  settled,  and 
cannot  be  reopened  by  the  lower  court    Krise  v.  Ryany  711. 

RESULTING  TRUSTS. 

1.  Married  women — Estoppel — A  married  woman  is  not  estopped  from 

claiming  as  against  her  husband's  creditors,  a  resulting  trust  in  land 
paid  for  by  her  father  and  intended  to  be  hers,  but  deeded  to  her 
husband  by  his  collusion  with  the  grantor,  by  reason  of  the  failure 
of  her  father  and  herself  to  take  positive  action  during  his  lifetime, 
if  she  did  not  then  know  how  the  title  stood,  nor  what  her  father's 
intentions  were,  and  did  assert  her  title  before  it  was  assailed. 
Steagall  v.  Steagall,  73. 

2.  EquUahle  relief. — Equity  hath  exclusive  jurisdiction  where  plaintiflfe 

claim  that  land  was  bought  with  funds  of  their  ancestors'  estate  by 
his  administrator,  who  took  the  title  in  his  own  name,  and  after- 
wards listed  it  in  his  schedules  in  bankruptcy,  but  with  a  declara- 
tion of  the  said  trust  written  therein,  which  affected  with  notice  the 
purchasers  of  the  land  under  the  bankrupt  proceedings.  Moorman 
v.  Arthur^  455. 

3.  Idem — Evidence. — In  the  case  here,  held,  that  though  parol  testimony 

is  admissible  to  establish  a  resulting  trust  against  the  letter  of  a 
deed,  yet  the  trust  must  be  proved,  as  alleged,  by  clear,  cogent,  and 
explicit  evidence  ;  and  that  the  evidence  adduced  to  establish  the 
trust  claimed  by  the  plaintiffs,  is  not  such,  but  on  the  contrary,  is 
conflicting,  improbable,  and  insufficient.     Idem. 

4.  Distributees — Creditors. — Where  administrator  converts  his  intestate's 

personalty  into  real  estate,  a  trust  will  result  therein  for  the  benefit 
of  his  widow  as  to  one-third,  and  his  children  as  to  the  residue; 
but  his  creditors  may,  through  a  court  of  equity,  subject  the  real 
estate  to  the  payment  of  their  debts,  if  the  personalty  was  liable 
therefor.     Idem. 

SALES. 

?ft  A.aLt^  y  ;i^^*w^  ^-  '^^^^  ^^^*^' — "^^^  validity  of  a  sale  of  laud  delinquent  for  non-payment 

%,^ij.  ^       of  taxes,  which  is  regular  on  its  face,  cannot  be  assailed  collaterally. 

2.  Recission — Fraud — Evidence. — Vendor  sued  to  rescind  sale  of  land  on 

the  ground  that  vendee  misrepresented  his  ability  to  pay.     Vendor 
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was  informed  that  vendee  expected  certain  money.  After  the  sale, 
but  before  vendee  was  put  into  possession,  he  told  the  former  he  was 
disappointed  in  his  expectation.  The  cash  payment  was  made,  but 
not  so  the  deferred  payments.  The  vendor  knowing  the  vendee* s 
disappointment,  sought  to  enforce  the  contract.  There  was  no  evi- 
dence of  fraudulent  representations,  though  present  insolvency  was 
proved  :  held^  vendor  was  not  entitled  to  rescind  the  sale,  his  rem- 
edy being  to  ask  for  specific  perfoi-mance  and  sale  of  the  land.  Chase 
V.  Miller,  323. 

3.  Bankruptcy —  Validity. — Where  land  is  sold  under  proceedings  in  bank- 

ruptcy, persons  interested  in  the  land,  but  not  parties,  are  not  bound 
by  the  sale,  though  the  bankrupt  was  the  administrator  of  the  estate 
through  which  they  claim.    Moorman  v.  Arthur,  455. 

4.  Conditional  sales — Void  unless  recorded. — ^A  conditional  sale  of  goods 

reserving  title  to  seller  is  void  as  to  creditors  of,  and  purchasers  from, 
purchaser  without  notice  unless  recorded.  Callahan  v.  Young,  Clerk, 
574. 
6.  Idem — When  to  be  recorded. — Clerk  is  required  to  admit  to  record  a 
writing  as  to  any  person  whose  name  is  signed  thereto,  when  same 
has  been  acknowledged  by  him,  or  proved  as  to  him  by  two  wit- 
nesses in  court  or  before  clerk  in  his  office.    Idem. 

6.  Idem— Memor'indum.— Acts  1889-'90,  p.  108,  amending  Code,  J  2462, 

provides  that  clerk  shall  from  the  original  contract,  docket  and  index 
a  memoradum  setting  forth  the  date  thereof,  the  amount  due  therein 
and  a  brief  description  of  the  goods,  and  that  such  docketing  and 
indexing  shall  have  the  same  eflfect  as  if  the  contract  were  recorded 
according  to  Code  1887,  chapter  109.     Idem. 

7.  Mandamus. — In  the  case  here :  held,  a  mandamus  will  not  be  awarded 

to  compel  the  clerk  to  docket  and  index  such  memorandum  unless 
the  original  contract  has  been  produced  before  him  and  proved  or 
acknowledged  as  prescribed  by  law.     Idem. 

8.  Sales  for  taxes — Ex  collector. — Where  power  to  sell  land  for  taxes  is 

given  by  a  city  charter  to  the  city  collector :  held,  such  power  ceases 
with  his  official  term  and  a  sale  made  by  him  after  cessation  of  his 
term,  is  void.     McCullough  v.  Hunter,  699. 

9.  Mandamus — Treasurer — Deed. — Where  sale  of  land  for  taxes  is  made 

by  an  ex-collector,  mandamus  will  not  lie  to  compel  the  city  treasurer 
to  make  a  deed  conveying  the  land  to  the  purchaser.  Idem. 
10.  Warranty  in  catalogue — Breach — Damages. — Where  defendant  is  in- 
duced to  buy  wagons  by  warranty  in  plaintiff's  catalogue,  that  they 
were  well  made  of  good,  thoroughly-seasoned  material,  and  strong 
enough  to  carry  the  weight  mentioned  in  catalogue :  held^  that  he  is 
entitled  to  rely  thereon  and  to  recover  damages  for  any  breach 
thereof,  though  his  order  was  on  plaintiff's  form  covenanting  that 
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if  any  breakage  occurred  within  a  year  fix>m  defective  material  or 
workmanship,  the  same  should  be  repaired  without  coet  on  produc- 
tion at  the  factory  of  the  broken  or  defective  parte,  and  though  such 
parts  were  not  produced  there,  MUbum  W<ig<m  Co.  v.  Nisetoamer, 
714. 

11.  Sale  of  land — Misrepresentaiiom — Opiniona. — In  order  to  support  action 

of  deceit,  or  suit  in  equity  for  rescision,  misrepresentations  must  be 
of  a  material  fact  inducing  the  purchase,  and  on  which  purchaser 
has  a  right  to  rely,  and  did  rely,  and  whereby  he  was  actually  mis- 
led to  his  injury.  But  representations  that  lots  sold  are  "good 
building  lots,  and  valuable,**  are  mere  expression  of  opinions  not 
constituting  actionable  fVaud,  where  there  is  no  intent  to  de&aud, 
and  seller  uses  no  artifice  to  prevent  him  from  making  inquiries  or 
examinations  as  to  the  lots,  and  they  are  at  hand  and  accessible. 
Lake  v.  TVree,  719. 

12.  Idem. — Plaintiff  induced  defendant  to  buy  certain  lots  by  represent^ 

ing  them  to  be  level  and  suitable  for  building  on.  Neither  had  ever 
seen  them.  Same  day  defendant  found  the  lots  deeply  gullied — one 
thirty  feet  below  level  of  street,  the  other  on  a  steep  declivity. 
Seeing  this,  he  demanded  his  check  given  for  the  price.  Plaintiff 
used  no  artifice  to  prevent  defendant  from  examining  the  lots,  which 
were  accessible :  held,  the  defendant  is  without  remedy.    Idem. 


SEPARATE  ESTATE. 

1.  Married  women — Trud  deed. — A  deed  of  trust  executed  by  a  married 

woman  and  her  trustee  on  her  equitable  separate  estate  in  land,  her 
husband  not  joining  in  the  deed,  is  void.     Taylor  v.  Cassen,  40. 

2.  Idem — i?ente  and  jorq^a.— Such  trust  deed  is  not  an  incumbrance  on 

the  rents  and  profits  of  such  estate  where  it  does  not  appear  that 
the  loan  secured  by  the  deed  was  for  her  benefit,  and  where  her 
intention  was  to  create  a  specific  lien  on  the  estate.     Idem. 

3.  Hvsband— Estoppel. — Where  husband  was  not  guilty  of  any  fraud, 

actual  or  constructive,  in  negotiating  the  loan,  he  is  not  estopped 
from  denying  the  validity  of  such  deed.     Idem. 

4.  Married  women — Transfer. — A  debt  secured  by  trust  deed  on  land,  be- 

came, under  the  creditor's  will,  the  separate  property  of  a  married 
woman,  with  whose  knowledge  and  consent  it  was  settled  with  her 
husband  in  the  purchase  of  land  that  was  conveyed  to  her  and  yet 
remains  hers.  Subsequently  the  bond  of  matrimony  between  them 
was  annulled,  but  the  rights  of  property  were  left  by  the  decree  as 
they  stood  at  its  date.  Afterwards  she  claimed  the  debt  as  her 
property  and  as  unpaid,  alleging  her  ignorance  of  her  rights  under 
act  of  April  4, 1877,  at  the  time  of  the  settlement.    By  her  direction 
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the  trustee  advertised  the  land  for  sale  under  the  trust  deed.  The 
debtor  obtained  an  injunction  to  the  sale :  held  : 

1.  Under  that  act  a  married  woman  may  give  her  separate  estate 

to  her  husband,  and  her  ignorance  of  the  law  does  not  invali- 
date the  transaction. 

2.  The  rights  of  property  between  them  because  res  judicata  by 

the  decree  of  divorce. 

3.  The  injunction  was  rightly  perpetuated,  as  the  debt  has  been 

paid,  and  the  grantor  in  the  trust  deed  is  entitled  to  have  it 
released.     Osbom  v.  Throckmorton j  311. 

SETOFFS. 

Defendant  in  creditors'  suit  cannot  setoff  notes  placed  in  his  hands  for 
collection,  and  if  not  collected  to  be  returned  to  the  owner,  and 
which  never  became  defendant's  property.  Magarity  v.  Succop^s 
admW,  561. 

SETTLEMENTS. 

1.  Husband   and   vnfe — Postnuptial   settlement. — Such    settlements    pre- 

sumed voluntary.  Burden  of  proving  valuable  consideration  on 
those  claiming  under  them.  As  against  his  creditors  neither  he  nor 
she  is  competent  to  testify,  nor  are  his  verbal  or  written  declara- 
tions admissible  in  support  of  the  settlements.  Massey  v.  Yancy, 
626. 

2.  Idem — Transfer  of  stock. — As  against  creditor  of  husband  gamishee- 

ing  stock,  his  assignment  to  his  wife  endorsed  upon  the  certiticate, 
and  reciting  that  it  is  for  value  received  :  held^  not  a  valid  transfer 
thereof  in  a  case  where  the  evidence  shows  that  he  had  subscribed 
for  it,  that  it  always  stood  in  his  name,  and  the  company's  books 
evinced  no  transfer  and  no  payment  of  the  transfer  fee ;  that  pay- 
ment of  monthly  dues  was  always  by  his  checks ;  that  recently 
before  the  garnishment  he  had  presided  at  a  meeting  of  the  stock- 
holders and  mentioned  no  assignment  or  proxy ;  that  she  had  no 
separate  estate  and  never  laid  claim  to  the  stock  before  filing  the 
interpleader.     Idem. 

3.  Ante-nuptial  settlements. — Prior  to  May  1,  1888,  deed  from  a  man  to 

his  intended  wife  in  consideration  of  marriage,  was  valid  as  against 
his  creditors  in  the  absence  of  fraudulent  intent  on  her  part.  Moore 
V.  Butler,  683. 

4.  Idem — Evidence. — In  suit  by  creditors  to  annul  deed  made  before 

May  1,  1888,  in  consideration  of  marriage  by  a  man  to  his  intended 
wife,  it  appeared  that  grantor  was  at  its  date  insolvent,  and  had 
recently  bought  considerable  property  on  credit,  and  the  deed  would 
leave  his  creditors  unpaid ;  that  before  the  marriage  notice  was 
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served  on  her  of  such  suspicious  circumstances ;  that  the  commis- 
sioner who  heard  the  witnesses,  reported  that  there  was  no  proof 
of  her  fraudulent  participation,  and  the  report  was  confirmed  :  hMj 
the  deed  must  be  allowed  to  stand.    Idem, 

SLANDER.     {See  Libel  and  Sl'mder.) 

SPECIFIC  PERFORMANCE.     (See  Contracts.) 

STATE  BONDS. 

1.  Appellate  court — Jurisdiction — Coupons, — This  court  hath  jurisdiction 

on  appeal,  of  an  action  necessarily  involving  the  validity  of  coupons 
cut  from  bonds  issued  under  Acts  March  30,  1871,  and  March  28, 
1879,  relating  to  the  funding  and  payment  of  the  public  debt,  and 
offered  in  payment  of  taxes,  although  less  than  the  jurisdictional 
minimum  is  involved,  as  the  validity  of  those  acts  is  brought  in 
question.     Com*lth  v.  McCuUoughy  597. 

2.  Constitution — Coupons — Ta^es — Schools. — ^The  coupons  attached  to  the 

bonds  issued  under  Acts  March  30,  1871,  and  March  28,  1879,  and 
expressed  on  their  face  to  be  receivable  at  and  after  maturity  for  all 
taxes,  debts,  dues,  and  demands  due  the  State,  evince  an  entire 
contract,  incapable  of  separation  ;  and  such  contract,  being  in  vio- 
lation of  the  constitutional  provision  in  regard  to  setting  apart  the 
literary  fund  of  the  State  for  public  school  purposes  in  so  far  as  it 
makes  the  school  taxes  payable  in  such  coupons,  (as  decided  by  the 
U.  S.  Supreme  Court  in  Vashon  v.  Greenhow,  135  U.  S.,  716) :  held, 
wholly  unconstitutional  and  void.    Idem. 

STATUTE  OF  LIMITATION. 

1.  Personal  representatives — Paymail. — Balance  in  administrator's  hands 

at  settlement  of  his  accounts  was  ordered  in  1868  to  be  apportioned 
among  the  creditors,  the  amount  to  each  being  ascertained.  In 
1887  a  creditor  filed  his  bill  to  establish  his  claim  against  the  admin- 
istrator's sureties.  On  demurrer  the  bill  was  dismissed  and  never 
amended,  nor  the  decision  reversed.  He  then  filed  his  petition  in  a 
lien  suit  pending  against  the  administrator,  asking  that  his  debt  be 
paid  out  of  the  fund :  held^  (1)  The  order,  which  was  in  effect  a 
judgment,  was  barred  in  ten  years.  (2)  The  lapse  of  time  raises  the 
presumption  of  payment,  and  the  laches  are  fatal.  (3)  The  question 
having  been  decided  and  the  suit  dismissed,  and  no  appeal  taken, 
the  question  is  res  judicata.     White  v.  Offield,  336. 

2.  Laches. — The  federal  statute  limiting  actions  by  or  against  assignees 

in  bankruptcy  as  to  property  vested  in  them  to  two  years,  applies 
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not  to  suits  against  purchasers  from  such  assignees.  Nor  can  the 
claims  of  persons  to  said  property  be  barred  by  laches  so  long  as  they 
are  ignorant  of  their  rights.  Moorman  v.  Arthur ^  455. 
3.  Limitation  of  action — Maturity  of  obligation. — Suit  on  note  made  pay- 
able on  its  face  ^'  one  day  after  date  out  of  proceeds  of  sale  of  fur- 
nace," not  brought  within  five  years  after  maker  has  realized  from 
such  sale  more  than  enough  to  pay  the  note,  held,  barred  by  limi- 
tation.   Sayers  v.  Sayers,  755. 

STOCK. 

Subscriptions.     (See  Corporations.) 

SUBROGATION. 

Surety — Creditors — Collateral. — A  surety  having  paid  the  creditor  a 
part  of  the  debt,  may  recover  from  him  the  amount  paid,  where  the 
creditor  has,  upon  receiving  from  principal  debtor  the  balance  of 
the  debt,  surrendered  to  him  without  the  knowledge  or  consent  of 
the  surety,  the  collateral  security  deposited  with  the  creditor  by  the 
principal  debtor.     Morton  v.  Dillon,  592. 

SUBSCRIPTIONS.     (See  Railroads;  Corporations;  Municipal  Corporations.) 

SUPPLIES. 

1.  Constitutional  law — Special  legislation. — Code  §  2486  giving  liens  to 

persons  furnishing  supplies  to  a  manufacturing  corporation  dh  all 
its  property,  superior  to  deeds  of  trust,  &c.,  executed  since  March 
21, 1877,  is  not  contrary  to  amendment  14  to  the  constitution  of  the 
U.  S.  as  being  sjiecial  and  class  legislation.  Va.  Det^el.  Co.  v.  Crozer 
Iron  Co.,  126. 

2.  Construction  of  statutes. — Liens  for  supplies  given,  by  ?  2485,  priority 

over  deeds  of  trust,  &c.,  executed  since  March  21,  1877,  are  not  re- 
stricted to  deeds  of  trust,  &c.,  executed  between  that  date  and  the 
date  of  the  taking  effect  of  that  act,  but  have  precedence  over  deeds 
of  trust,  &c.,  executed  after  the  latter  date.     Idem. 

3.  Vested  rights — Impairment  of  charter. — Section  2485  giving  prior  liens 

upon  the  property  of  manufacturing  corporations  for  supplies  is  not 
invalid  as  impairing  the  charter  right  of  such  corporation  to  issue 
its  bonds  and  secure  them,  as  the  charter  was  taken  subject  to  the 
general  law  of  the  State,  and  such  changes  as  might  be  made  in  the 
law.     Idem. 

4.  General  laws — Private  acts — Acts  of  incorporation. — Section  4203  ex- 

cluding from  operation  of  the  Code  any  act  passed  by  the  legisla- 
ture between  March  15,  1887,  and  May  1,  1888,  applies  only  to  the 
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acts  of  a  general  nature  and  not  to  acts  of  incorporation,  which  are 
private  acts.     Idem. 

5.  Supplies — What  are. under  li84S5. — Pig  iron  furnished  a  rolling  mill, 

whose  business  is  to  manufacture  iron,  steel,  and  other  metals,  is 
"  a  supply  *'  within  the  meaning  of  ?  2485,  giving  a  lien  to  all  per- 
sons furnishing  fuel  and  other  supplies  necessary  to  the  opertition  of 
any  manufacturing  company.     Idem, 

6.  lAena  for  materials — Priority. — Liens  given  by  ?  2485  are  entitled  to 

precedence  as  among  themselves  according  to  the  times  at  which 
they  are  severally  filed  under  §  2486,  that  first  filed  taking  prefer- 
ence.    Idem. 

TAXES. 

1.  Constitution — Coupons — Schools. — The  coupons  attached  to  the  bonds 

issued  under  Acts  March  30, 1871,  and  March  28»  1879,  and  expressed 
on  their  face  to  be  receivable  at  and  after  maturity  for  all  taxes^ 
debts,  dues,  and  demands  due  the  State,  evince  an  entire  contract, 
incapable  of  separation  ;  and  such  contract,  being  in  violation  of  the 
constitutional  provision  in  regard  to  setting  apart  the  literary  fund 
of  the  State  for  public  school  purposes  in  so  for  as  it  makes  the 
school  taxes  payable  in  such  coupons  (as  decided  by  the  U.  S.  Su- 
preme Court  in  Vashon  v.  Greenhow,  135  U.  S.,  716) :  held,  wholly 
unconstitutional  and  void.     Commonwealth  v.  McCuUough,  597. 

2.  Sales  for  taxes — Ex-collector. — Where  power  to  sell  land  for  taxes  is 

given  by  a  city  charter  to  the  city  collector,  held,  such  power  oeaaes 
with  his  official  term  and  a  sale  made  by  him  after  cessation  of  his 
term,  is  void.     McCuUough  v.  Hunter,  699. 

3.  Mandamus — Treasurer — Deed. — Where  sale  of  land  for  taxes  is  made 

by  an  ex-collector,  mandamus  will  not  lie  to  compel  the  city  treasu- 
rer to  make  a  deed  conveying  the  land  to  the  purchaser.     Idem. 

4.  Capital  stock — Sf tares — Double  taxation. — ^The  capital  stock  and  the 

shares  of  the  capital  stock  are  distinct  things,  the  former  belonging 
to  the  corporation  and  the  latter  to  individuals.  Both  may  be  taxed, 
and  it  is  not  double  taxation.  Commonwealth  v.  CharlottesviUe  P.  B. 
(Sc  L.  Co.,  790. 

5.  Construction  of  statutes — Non-residents. — ^Acts  1889-90,  p.  201,  J  8,  sub- 

section 2,  taxing  "capital,  including  moneys,  <&c.,"  and  sub-section 
3  thereof,  taxing  **  the  value  of  all  capital  of  incorporated  joint  stock 
companies  not  otherwise  taxed :  held,  to  authorize  the  taxation  of 
the  capital  stock  of  such  companies,  not  otherwise  taxed,  as  well  as 
the  shares  in  the  hands  of  the  stockholders  of  the  companies ;  as 
the  word  "capital"  in  the  former  sub-section  signifies  money  or 
other  thing  invested,  including  such  shares,  whilst  in  the  latter  it 
signifies  the  capital  stock  paid  in  to  conduct  the  business ;  and  that 
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the  words  "capital  not  otherwise  taxed/'  in  the  latter,  is  not  con- 
fined to  the  holdings  of  non-resident  or  otherwise  inaccessible  stock- 
holders.    Idem. 

TAX  SALES. 

The  validity  of  a  sale  of  land  delinquent  for  non-payment  of  taxes, 
which  is  regular  on  its  face,  cannot  be  assailed  collat-erally.  Machir 
V.  Funk,  284. 

TELEGRAPH  COMPANIES. 

Penalties — Inter-Slate  commerce.— Code,  i  1292,  providing  that  every  tele- 
graph company  shall  deliver  a  telegram  promptly  to  the  person  to 
whom  it  is  addressed,  and  that  for  every  failure  to  forward  or  deliver 
same  as  promptly  as  possible,  the  company  shall  forfeit  $100  to  the 
person  sending  it,  or  to  the  person  to  whom  it  is  addressed :  held, 
not  a  burden  upon,  or  a  regulation  of,  commerce,  and  not  in  conflict 
with  any  act  of  Congress,  or  with  the  inter-state  commerce  clause  of 
the  United  States  Constitution  ;  and  the  action  to  enforce  the  for- 
feiture need  not  be  in  the  name  of  the  commonwealth.  Telegraph 
Co.  V.  Tyler,  297  ;  Telegraph  Co.  v.  Bnght,  778. 

TRESPASS. 

1  Railroads — Liability. — Railroad  company,  without  authority,  erected 
expensive  improvements  on  plaintiflT's  land.  Becoming  insolvent, 
its  franchises  and  property  were  purchased  by  another  company : 
held,  the  purchaser  is  liable  for  the  land  taken  without  considering 
the  benefit  from  the  construction  of  the  railroad,  and  for  the  dam- 
age to  the  residue  of  the  land.    Railroad  Co.  v.  Humphreys,  425. 

2.  Idem — Measure  of  damages — Evidence. — In  such  case  :  held,  the  amount 
of  the  damages,  as  respects  the  residue  of  the  land,  is  the  difference 
in  the  market  value  of  the  land  before  and  after  the  taking  thereof ; 
and  as  respects  the  land  taken,  including  said  improvements,  is  the 
fair  cash  market  value  of  the  land  and  said  improvements  at  the 
time  of  the  taking,  in  view  of  the  uses  to  which  they  have  been  put ; 
and  it  was  not  error  to  refuse  to  allow  a  witness  to  testify  that  he 
had  donated  similar  property  to  the  company.     Idem. 

TRUSTEE. 

1.  Removal. — A  trustee,  though  insolvent  and  in  arrears  for  a  small 
amount  when  suit  is  brought,  which  arrears  are  subsequently  paid, 
and  where  the  beneficiary  is  entitled  to  the  interest  only  during  her 
life,  and  the  investment  is  good  and  the  sureties  are  solvent,  will 
not  be  removed.     Moorman  v.  Crockett,  185. 

Vol.  xc— 129 
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2.  Trust  deed^Place  of  sale, — Where  sale  shall  be  made  lies  in  the  trus- 

tee's discretion  in  case  the  deed  does  not  name  the  place ;  but  if 
either  party  disapproves  his  decision,  he  should,  before  the  sale, 
apply  to  the  court  for  instructions.     Morriss  v.  State  Ins.  Ck>.,  370. 

3.  Idem. — Where  property  on  outskirts  of  Richmond  was  to  be  sold  un- 

der a  trust  deed  naming  no  place  of  sale,  trustee  selected  the  city 
hall,  to  which  the  debtor  objected,  that  it  would  sell  higher  en  the 
premises :  held^  the  debtor's  wishes  should  govern.     Idem. 

4.  Idem — Sale  in  parcels — Injunction. — Deed  not  prescribing  sale  by  par- 

cels must  be  construed  by  the  statute  requiring,  in  case  of  default, 
the  trustee  '*  to  sell  the  property  conveyed  by  the  deed,  or  so  much 
thereof  as  may  be  necessary"  :  heldj  if  it  will  sell  higher  by  parcels, 
and  the  owner  requests  such  sale,  and  trustee  refuses,  a  court  of 
equity  will  intervene.     Idem. 

5.  Idem — Personal  confidence. — The  trustee  must  act  in  person,  and  not 

by  agent.    Idem. 

USURY. 

Chancery  /)raciice.— To  dismiss  on  the  ground  that  the  plaintiff  has 
ample  remedy  at  law,  a  bill  filed  under  Code,  i  2822,  against  lender 
to  discover  the  amount  of  money  actually  lent,  &c.,  and  its  interest, 
and  if  the  interest  was  more  than  lawful,  that  the  lender  shall  re- 
cover only  the  principal  and  pay  the  costs :  heldy  error.  Rujffin  v. 
Commercial  Bank,  708. 

VENDOR'S  LIEN. 

1.  Decree  of  sale. — ^A  portion  of  amount  not  being  due,  where  the  time 

w^hen  due  is  stated  in  a  decree  of  sale  to  enforce  a  vendor's  lien, 
does  not  render  the  decree  erroneous.     Moore  v.  Green,  181. 

2.  Decree  for  re-sale. — If  it  be  error  to  decree  to  plaintiff  the  right  to  re- 

cover on  a  vendor's  lien  for  an  amount  not  then  due,  such  error 
will  be  cured  by  a  decree  for  re-sale  after  the  amount  becomes  due. 
Idem. 

3.  Laches — Loss  of  evidence — Limitation. — Delay  of  twenty-six  years  in 

bringing  suit  to  enforce  a  vendor's  lien,  where  the  delay  is  ex- 
plained by  the  loss  of  the  court  records  and  the  destruction  of  the 
creditor's  books  showing  the  existence  of  the  lien :  held,  will  not 
prevent  a  recovery.  And  there  is  no  limitation  to  the  life  of  such 
lien  saving  that  arising  from  presumption  of  payment  from  lapse  of 
time.     Girder  v.  Breeden,  565. 

4.  Idem — Presumption  of  payment — Stay  law. — ^Where  vendor's  lien  ac- 

crued in  1860,  the  stay  law  period  must  be  excluded  from  the 
twenty  years  necessary  to  create  the  presumption  of  payment,  and 
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no  sach  presumption  had  arisen  when  this  suit  was  brought  in  1888. 
Idem, 
6.  Exchange  of  lands. — In  1859,  by  written  contract,  H.  and  B.  ex- 
changed lands,  B.  giving  bonds  for  boot.  H.  sold  his  tract  to  G. 
and  I. ,  taking  their  bonds.  No  conveyance.  H.  assigned  some  of 
the  bonds  to  plaintiff.  Then  H.,  G.,  I.,  and  B.'s  widow  essayed  to 
annul  the  exchange,  the  sale,  and  the  bonds.  H.  took  hja  former 
land  back,  and  sold  it  to  L.  on  condition  he  would  assume  payment 
of  B.*s  bonds,  and  the  widow  took  possession  of  B.'s  former  land  ; 
but  no  care  was  taken  of  the  assignee's  interests :  heldy  the  assignee 
can  subject  H.'s  former  land  to  tue  lien  of  B.*s  bonds,  and  B.'s  for- 
mer land  to  the  lien  of  the  bonds  of  G.  and  I.     Idem. 

VENIRE  FACIAS.     {See  Criminal  Jurisdiction  and  Proceedings.) 

VERDICT. 

1.  Affidavits  of  jurors. — The  affidavits  or  declarations  of  jurors  showing 

that  they  acted  on  evidence  other  than  that  adduced  before  them  at 
the  trial,  cannot  be  used  to  impeach  the  verdict.  Taylor's  Case, 
109. 

2.  Excessive  damages. — A  verdict  of  $2,500  for  an  injury  to  an  employee — 

breaking  his  skull  so  that  a  part  has  to  be  removed,  leaving  the 
brain  unprotected— by  which  his  capacity  to  work  is  very  much 
impaired  :  held,  not  excessive.     RichUmds  Iron  Co.  v.  ElHns,  249. 

WARRANTY. 

1.  Insurance. — A  warranty  is  an  agreement  in  the  nature  of  a  condition 

precedent,  and  like  that  must  be  strictly  complied  with,  whether 
material  or  not.     Va.  F.  &  M.  Im.  Co.  v.  Morgan,  290. 

2.  Idem — Conditions — Iron  safe  clause. — In  application  for  policy  of  fire 

insurance,  insured  was  asked  if  he  would  keep  his  account  books  in 
an  iron  safe,  or  secure  in  another  building.  He  answered  in  the 
affirmative :  held,  the  statement  was  a  warranty.     Idsm. 

3.  Sales — Breach — Damages. — Where  defendant  is  induced  to  buy  wagons 

by  warranty  in  plaintiff's  catalogue,  that  they  were  well  made  of 
good,  thoroughly-seasoned  material,  and  strong  enough  to  carry  the 
weight  mentioned  in  catalogue:  held,  that  he  is  entitled  to  rely 
thereon  and  to  recover  damages  for  any  breach  thereof,  though  his 
order  was  on  plaintiff's  form  covenanting  that  if  any  breakage 
occurred  within  a  year  from  defective  material  or  workmanship,  the 
game  should  be  repaired  without  cost  on  production  at  the  factory 
of  the  broken  or  defective  parts,  and  though  such  parts  were  not 
produced  there.     Milbum  Wagon  Co.  v.  Nisewamer,  714. 
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Powers — Meters. — The  charter  of  a  water  company  provides  that  all 
water  rates  shall  be  uniform  throughout  the  city  for  the  same  class 
of  service,  and  designates  special  charges  for  hydrants,  but  also  pro- 
vides that  the  charge  shall  not  exceed  a  certain  sum  per  hundred 
gallons  for  the  amount  supplied  :  held,  the  company  may  use  either 
the  hydrant  as  a  means  of  charge  or  any  other  reliable  instrument 
which  will  measure  the  quantity  used,  and  charge  some  of  ite  cus- 
tomers by  the  gallon,  and  at  the  same  time  charge  others  by  the 
hydrant,  though  it  cannot  lawfully  discriminate  between  water 
taxes  of  the  same  class.  Exchange  d*  Building  Co.  v.  Roanoke  G.  & 
W.  Co.,  83. 

WATER  COURSES. 

Milldam  owners — Injunction. — Owner  of  dam  in  stream  of  water  can- 
not enjoin  prior  owner  of  dam  above  his  from  damming  back  the 
water  for  purpose  of  raising  a  pond  sufficient  to  supply  his  mill 
with  water  for  operating  his  machinery,  although  such  use  at  times 
keeps  back  the  water  to  the  extent  of  depriving  the  lower  owner  of 
water.     Mvmpouer  v.  City  of  Bristol^  151. 

WATER  RATES. 

Water  companies — Powers — Meters. — The  charter  of  a  water  company 
provides  that  all  water  rates  shall  be  uniform  throughout  the  city 
for  the  same  class  of  service,  and  designates  special  charges  for 
hydrants,  but  also  provides  that  the  charge  shall  not  exceed  a  cer- 
tain sum  per  hundred  gallons  for  the  amount  supplied :  held,  the 
company  may  use  either  the  hydrant  as  a  means  of  charge  or  any 
other  reliable  instrument  which  will  measure  the  quantity  used,  and 
charge  some  of  its  customers  by  the  gallon,  and  at  the  same  time 
charge  others  by  the  hydrant,  though  it  cannot  lawfully  discrimi- 
nate between  water  taxes  of  the  same  class.  Exchange  d*  Building 
Co.  V.  Roanoke  G.  &  W.  Co.,  83. 

WILLS. 

1.  General  legacies— Interest. — A  general  legacy  payable  in  no  special  man- 

ner, where  the  will  is  silent  as  to  the  time  of  payment  and  as  to  when 
interest  is  to  begin  to  run,  is  not  payable  until  one  year  after  the 
executor^s  qualification,  and  does  not  bear  interest  until  payable. 
Moorman  v.  Crockett,  185. 

2.  Construction — A  dmncements. — Under  a  will  dividing  testator's  property 

equally  between  a  son  and  a  daughter,  and  directing  that  he,  in  a 
settlement  with  his  sister,  shall  charge  himself  with  a  certain  bond 
given  him  by  testator  in  his  lifetime  :  held,  such  bond  will  be  treated 
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as  an  advancement  to  the  son,  and  not  as  a  gift  of  the  entire  amount 
to  the  daughter.    Idem. 

3.  Powers — ExeciUions. — Where  one  to  whom  a  will  gives  power  to  ap- 

point to  whomsoever  he  chooses,  devises  the  subject  of  the  power, 
such  devise  operates  as  an  execution  of  the  power,  unless  a  contrary 
intention  appears  from  the  will.     Macher  v.  Funky  284. 

4.  Contingency. — Where  a  power  is  authorized  to  be  executed  on  a  con- 

tingent event,  it  may,  unless  contrary  to  the  intentions  of  the  party 
creating  it,  be  executed  before  (though  it  cannot  take  effect  until) 
the  contingency  happens.    Idem. 

5.  CmuftrtuUion. — E.  devised  her  property  equally  to  P.  and  C.  and  to  P. 

as  trustee  for  H.  for  life,  remainder  to  her  issue,  and  in  default  of 
issue,  with  power  to  appoint,  and  in  default  of  appointment,  to  P. 
and  0. ;  and  provided  that  if  C.  died  without  issue,  her  share  should 
go  to  P.  and  to  P.  as  trustee  for  H.,  with  power  of  appi«intment  in 
H.  H.  predeceased  P.  and  C.  By  her  will,  which  made  no  allusion 
to  the  power  or  its  subject,  after  some  specific  l^acies,  H.  gave  the 
residue  to  J.,  who  conveyed  it  to  P.  and  C.  Afterwards  C.  died 
without  issue,  having  devised  her  estate  to  N. :  held^  (1)  The  will  of 
H.,  though  executed  in  the  lifetime  of  C,  was  a  valid  execution  of 
the  power.  (2)  The  interest  devised  by  C.  to  N.  in  E.*8  estate, 
amounted  to  one-fourth  thereof.     Idem. 

6.  Powers — Executions. — Where  husband  devised  his  estate  to  his  wife 

with  power  to  dispose  of  it  by  will,  held,  she  cannot  execute  the 
power  by  a  conveyance  during  her  lifetime,  such  conveyance  being 
not  merely  such  a  defective  attempt  to  execute  the  power  as  a  court 
cannot  aid  and  remedy,  but  in  plain  disregard  of  it.  Qaskins  v. 
Finks,  384. 

7.  Construction. — ^Testator  by  his  will  says :  "  I  loan  to  my  wife  all  my 

estate  not  heretofore  disposed  of,  during  her  natural  life,  and  after 
her  death  I  wish  that  estate  sold  and  the  proceeds  equally  divided 
between  my  four  above-named  children,  or  their  lawful  heirs  begot- 
ten of  their  bodies'*:  held,  (1)  The  word  *'loan"  is,  in  this  will, 
used  as  equivalent  to  the  word  "give."  (2)  The  gift  to  the  chil- 
dren vests  immediately,  so  that  an  assignment  by  one  of  them  dur- 
ing the  widow's  life  is  valid.  (3)  The  word  **or'*  must  be  read 
**and,'*  and  the  word  **  heirs"  taken  in  its  usual  and  legal  sense  as  a 
word  of  limitation.     Chapman  v.  Chapman,  409. 

8.  Construction — ^' Son'' — Estates  tail. — ^The  word  **8on,"  in  its  techni- 

cal sense,  is  a  word  of  purchase,  and  must  be  so  construed,  unless 
in  the  context  there  is  something  to  the  contrary.  Nor  since  the 
act  abolishing  entails  can  a  testator  be  presumed  to  intend  to  create 
an  estate  tail  unless  he  uses  such  words  as  created  such  estate  with- 
out implication.     Walker  v.  Lewis,  578. 
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9.  Estates  taU—SheUey* s  Case, — A  devise  of  lands  to  one  for  life,  and 
after  his  death  to  his  sons  and  their  heirs  forever,  to  be  equally 
divided  among  them,  but  in  case  of  his  dying  without  leaving  a  son 
or  son's  son  who  can  take,  then  to  other  designated  persons,  does 
not  under  the  rule  in  SheUey^s  Case  create  a  fee  tail  in  the  first  devi- 
see, which  becomes  converted  by  statute  into  a  fee  simple.     Idem, 

10.  Idem — Contingeni  fees — Perpetuities. — ^Two  contingent  fees  by  way  of 

remainder  may  be  limited  as  substitutes  or  alternatives  one  for  tlie 
other,  the  latter  to  take  effect  in  case  the  prior  one  fails  to  vest  in 
interest,  and  is  immediately  avoided  upon  the  fii^  so  vesting,  it 
being  limited  to  vest  in  interest  within  a  life  or  lives  in  being  and 
twenty-one  years  and  ten  months  thereafter.     Idem. 

11.  Undue  influence. — ^The  fact  that  the  will  of  a  person  88  years  old 

differs  from  her  previously  expressed  intention,  and  is  made  in  favor 
of  those  standing  in  a  relation  of  confidence  and  dependence  toward 
her,  raises  a  presumption  of  fraud  and  undue  influence,  which  must 
be  overcome  by  satisfactory  testimony  in  order  that  the  will  may 
stand.     Whitelaw^s  ex*  or  v.  SimSy  588. 

12.  Incapacity — Duress. — Opinions  of  witnesses  long  acquained  with  testa- 

trix, as  to  her  mental  incapacity  and  incompetency  on  account  of 
bodily  infirmity  and  duress :  heldj  admissible  as  evidence  in  a  suit 
to  set  aside  the  will,  though  they  be  not  subscribing  witnesses. 
Idem, 

13.  Construction — Power  to  sell. — ^Testator  bequeaths  his  estate  to  his  two 

sisters  for  their  lives,  with  power  to  sell  if  they  deem  it  desirable, 
but  desires  them  to  reinvest  or  loan  the  proceeds  in  some  safe 
manner  and  avoid  consuming  the  principal ;  and  at  the  death  or 
marriage  of  both,  any  property  remaining  to  go  to  his  adopted  son : 
heldy  the  bequest  gives  the  sisters  not  an  absolute  fee  simple,  but 
only  a  life  estate,  with  a  valid  limitation  over  to  the  adopted  son. 
Stnytfie  v.  Smythe,  638. 

14.  Restraint  of  marriage, — A   condition  in  such  a  devise  to  testator's 

sisters  that  they  are  to  remain  sole,  and  that  in  case  of  either  marry- 
ing, the  property  shall  thenceforth  be  enjoyed  by  the  one  remaining 
sole,  held  null  and  void  as  placing  a  restraint  upon  marriage.     Idem. 

15.  Specific  enforcement — Oral  agreement. — An  oral  agreement  between  two 

sisters  to  make  mutual  wills  cannot  be  specifically  enforced  after  the 
death  of  one  of  them  on  the  ground  of  part  performance,  where 
there  has  been  no  further  performance  than  the  making  and  pre- 
serving of  the  wills  and  the  will  of  the  decedent  has  been  revoked 
by  her  marriage  after  its  execution.    Hale  v.  Hale,  728. 

16.  Contract  to  make — Statute  of  fraud. — One  may  by  a  certain  and  definite 

contract,  bind  himself  to  dispose  of  his  estate  by  will  in  a  particu- 
lar way,  and  such  contract  i^  a  proper  case  will  be  specifically  en- 
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forced  in  equity.  But  sucli  contract  in  respect  to  real  estate  is 
within  the  statute  of  frauds.  The  memorandum  in  writing  required 
by  that  statute  must  contain  all  the  essential  elements  of  the  con- 
tract (except  the  consideration),  without  recourse  to  parol  proof. 
Idem. 

17.  Case  at  bar. — ^The  requirement  of  ?  2840  is  not  satisfied  where  (as  in 

the  case  here)  the  only  memorandum  is  one  of  two  mutual  wills, 
neither  referring  to  the  other  or  to  any  other  writing.    Idem. 

18.  Estoppel — Mistake  of  law. — The  mistaken  view  of  a  testatrix  that  her 

marriage  subsequent  to  the  execution  of  her  will,  was  not  a  revoca- 
tion thereof,  does  not  estop  her  heirs  from  claiming  that  the  will 
was  revoked  under  Code,  §  2517.     Idem. 

19.  Revocation. — An  executor  filed  his  bill  to  have  his  testator's  will  con- 

strued, and  submitted  a  writing  executed  by  the  latter,  to  wit : 
**  $1,000.  This  article  is  to  signify  that  if  Elliott  Smith  survive  me, 
I  bequeath  him  one  thousand  dollars  of  my  property,  free  from  any 
lien  or  incumbrance.  To  the  above  bequest  I  herewith  set  my  hand 
and  seal  this  first  day  of  June,  1888.  (Signed)  Henry  E.  Smith. 
[Seal.]"  Afterwards  the  testator  made  a  will,  dated  December  2, 
1889,  disposing  of  his  entire  estate,  and  containing  no  reference  to 
said  writing  or  to  Elliott  Smith,  which  was  duly  probated :  held: 
Said  writing  was  not  a  contract,  but  was  a  will,  and  was  revoked  by 
the  subsequent  testament.    Swanuj  ex' or,  v.  HousmaUf  816. 

20.  Contract — Evidence. — One  may  contract  to  make  a  provision  for  an- 

other by  will ;  but  the  evidence  must  be  clear  and  convincing. 
Idem. 

21.  Capacity — Undue  infliLence — Instructions. — It  is  error  in  a  suit  to  set 

aside  a  will  for  testamentary  incapacity  and  undue  influence,  to  re- 
fuse an  instruction  asserting  that  undue  influence  is  any  means  em- 
ployed with  the  testator,  which,  under  the  circumstances,  he  cannot 
well  resist  and  which  induces  him  to  do  what  otherwise  he  would 
not  do.     Chappell  v.  Trent,  849. 

22.  Misleading. — An  instruction  that  the  influence  to  vitiate  a  will  must 

amount  to  force  and  coercion  obstructing  free  agency,  and  not  the 
mere  influence  of  affection  and  attachment  nor  mere  desire  of  grati- 
fying another's  wishes,  is  misleading  as  being  calculated  to  impress 
the  jury  that  only  physical  fforce  or  threats  of  personal  violence 
would  be  sufficient  to  vitiate  a  will,  and  is  erroneous.    Idem. 

23.  Assumption  of  facts. — It  is  error  to  give  an  instruction  ignoring  the 

question  of  testamentary  capacity,  and  thus  assuming  its  existence, 
and  suggesting  that  unless  it  be  shown  that  the  will  was  the  result 
of  irresistible  importunities,  or  was  made  purely  for  the  sake  of 
peace,  it  must  be  upheld.     Idem. 

24.  Previous  declarations.— An  instruction  assuming  that  the  provisions 
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of  a  will  accord  with  testator's  affections  and  previous  declarations 
is  erroneous  where  it  devises  all  of  testator's  property  to  persons  not 
related  to  him,  and  is  contrary  to  his  previous  declarations  to  the 
effect  that  he  did  not  intend  to  make  any  will,  and  he  is  not  shown 
to  have  had  any  affection  for  such  beneficiaries.    Idem. 

25.  Burden  of  proof, — Beneficiaries,  no  kin  to  a  testator  eighty-five  years 

old,  of  greatly  impaired  health  and  enfeebled  mind,  and  in  their 
custody,  and  away  from  his  next  of  kin,  and  induced  by  them  or 
his  attending  physician  to  devise  to  them  his  entire  estate,  have  the 
burden  of  clearly  proving  that  the  will  was  his  free  and  voluntary 
act.    Idem. 

26.  Evidence  of  te$tamentary  capacity. — That  a  testator  had  sufficient  mind 

to  answer  ordinary  questions  is  not  evidence  of  testamentary  capacity 
if  he  did  not  have  sufficient  active  memory  to  collect  in  his  mind, 
without  prompting,  particulars  of  the  business  to  be  transacted  and  to 
hold  them  in  his  mind  a  sufficient  length  of  time  to  perceive  at  least 
their  obvious  relations  to  each  other  and  to  be  able  to  form  some 
rational  judgment  in  relation  to  them.     Idem. 

27.  Opinion  of  suoscribing  witnesses. — The  mere  statement  of  subscribing 

witnesses  that  testator  knew  what  he  was  doing  is  not  sufficient 
proof  of  testator's  capacity  to  entitle  the  will  to  be  proved,  where 
the  proof  shows  that  in  fact  he  did  not  recognize  either  of  them 
upon  their  coming  into  his  room,  and  that  no  word  passed  between 
them,  and  that  to  all  appearances  testator  was  unconscious  of  their 
presence.    Idem. 

28.  Opinion  of  attending  p/ty«ician.— Testamentary  capacity  is  not  estab- 

lished by  the  opinion  of  the  attending  physician  alone  that  testator 
was  mentally  competent  when  he  executed  the  will,  where  there 
are  numerous  facts  at  and  before  its  execution  tending  to  show  the 
contrary,  and  such  physician's  testimony  is  itself  inconsistent,  and 
he  states  that  he  is  .in  doubt  as  to  what  constitutes  mental  compe- 
tency, and  would  rather  state  the  circumstances,  and  such  circum- 
stances as  stated  by  him  indicate  lack  of  a  sound  disposing  mind 
and  memory.     Idem. 

29.  Testing  capacity. — A  will  will  be  set  aside  as  having  been  obtained  by 

undue  influence  where,  at  the  time  of  its  execution,  the  testator  was 
weak,  feeble,  and  nearly  unconscious,  and  it  was  more  the  will  of 
his  attending  physician  who  drew  it,  and  urged  its  execution,  tlian 
of  testator,  and  who  wholly  omitted  his  duty  of  testing  testator's 
mental  capacity  before  taking  part  in  procuring  its  execution.    Idem. 

30.  Verdicts. — A  verdict  sustaining  a  will  will  be  set  aside  where  facts  and 

circumstances  before  aijd  at  time  of  executuig  the  will  clearly  show- 
want  of  testamentary  capacity,  and  that  the  will  was  not  the  testa- 
tor's free  and  voluntary  act,  and  the  verdict  can  be  accounted  for 
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only  on  the  ground  of  reliance  upon  instructions  clearly  erroneous. 
Idem. 

31.  Presence  of  subscribing  witnesses. — The  presence  of  the  subscribing 

witnesses  required  by  the  statute  is  a  presence  of  which  testator  is 
conscious,  and  not  that  they  be  merely  present  together  and  that 
testator  is  looking  straight  at  them,  where  he  does  not  recognize 
them,  and,  instead  of  his  requesting  them  to  attest  his  will,  or  their 
asking  him  if  he  desires  them  to  do  so,  he  appears  utterly  uncon- 
scious of  their  presence.     Idem. 

32.  Signature  of  testator. — An  instruction  that  a  will  is  invalid  unless  in 

writing  and  signed  by  the  testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  in  such  manner  as  to  manifest  that 
the  name  is  intended  as  a  signature,  and  unless  it  be  wholly  written 
by  the  testator,  the  signatui-e  must  be  made  or  the  will  acknowl- 
edged by  him  in  the  presence  of  at  least  two  competent  witnesses 
present  at  the  same  time,  and  such  witnesses  must  subscribe  the 
will  in  the  testator's  presence,  is  in  accordance  with  the  statute  and 
covers  the  whole  ground,  and  any  addition  to  the  effect  that  such 
direction  need  not  be  in  any  particular  form,  but  may  be  given  by 
testator  spontaneously  or  at  the  suggestion  of  another,  should  not 
be  given.     Idem. 

33.  Case  at  bar. — In  case  here  after  minute  consideration  of  the  facts  at- 

tending the  execution  of  the  paper  and  of  the  testimony  of  one  of 
the  beneficiaries  and  of  the  subscribing  witnesses :  held,  there  was 
a  failure  to  prove  that  testator  was  at  the  time  possessed  of  a 
sound  mind  and  disposing  memory,  and  that  therefore  said  paper 
was  not  his  true  last  will  and  testament.     Idem. 

WITNESS. 

1.  Objection  to  competency. — Objection  to  competency  of  witness :  heldj 

not  necessarily  waived  unless  made  before  examination-in  chief. 
Hill  v.  Postley,  200. 

2.  Idem. — Defendant  does  not  become  a  competent  witness  in  an  action 

on  a  note  given  plaintiff  for  an  antecedent  debt,  wherein  the  latter 
is  incompetent,  because  of  the  fact  that  the  note  was  given  at  the 
instance  and  in  the  presence  of  plaintiff 's  agent,  who  has  testified 
in  the  case,  the  contract  having  been  made  with  plaintiff  and  not 
with  agent.     Idern. 

3.  Commonwealth  need  not  call  all  the  witnesses  present  at  the  homi- 

cide or  named  in  the  indictment.  But  the  court,  of  its  own  voli- 
tion, may  call  such  witnesses  for  cross-examination  by  both  sides, 
and  they  will  not  be  considered  as  witnesses  for  either.  Clark^s 
Case,  360. 

Vol.  xc— 130 
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4.  Competency, — ^Two  defendants,  against  whom  no  relief  was  prayed 

for,  and  who  had  been  discharged  in  bankruptcy :  heldj  not  incom- 
petent to  testify,  though  parties  to  the  suit  and  to  the  transactions 
under  review  therein.    Moorman  v.  Arthur ^  455. 

5.  Incompetency, — Where  one  of  the  contracting  party  dies,  the  opposing 

party  cannot  testify,  and  his  incompetency  renders  the  co  contractors 
of  the  decedent  incompetent,  and  also  their  assignee,  and  the  heir 
of  any  deceased  assignee,  who  is  a  party  to  the  suit  and  who  is  in- 
terested in  the  result.     Ointer  v.  Breeden^  565. 

6.  Competency, — At  a  trial  of  one  of  two  jointly  indicted  but  electing  to 

be  separately  tried,  the  other  accused  and  his  wife  are  competent  to 
testify  against  the  one  on  trial.    Smithes  Case,  759. 

7.  Contract — Evidence.— One  may  contract  to  make  a  provision  for  another 

by  will ;  but  the  evidence  must  be  be  clear  and  convincing.  Swann, 
ex*or  V.  Houmian,  816. 

8.  Competency. — ^The  widow  of  the  testator  held  incom]>etent  to  prove 

such  contract  and  to  establish  the  debt  against  the  estate  of  her  late 
husband.    Idem, 
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